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PREFACE. 


This  volume  begins  with  the  report  of  the  commissioners  to 
revise  the  statutes,  transmitting  to  the  legislature  the  biU,  which, 
with  somie  amendments  made  by  the  legislature,  during  its  pro- 
gress through  that  body,  was  enacted  as  chapter  448  of  the  laws 
of  1876,  entitled  "An  act  relating  to  courts,  officers  of  justice, 
and  civil  proceedings",  passed  June  2,  1876,  and  styled  the  Code 
of  Remedial  Justice.  The  mode  of  review,  by  the  commissioners, 
of  the  draft  prepared  by  their  predecessors ;  the  considerations, 
which  induced  them  to  submit  to  the  legislature  this  portion  of 
their  work ;  and  the  subjects,  to  be  embraced  in  the  uncompleted 
portion  of  the  same  division,  are  set  forth  in  that  report. 

The  text  of  the  Code  of  Remedial  Justice  next  follows.  It  con- 
stitates  about  dne  half  of  that  division  of  the  New  Revision  of  the 
Statutes,  of  which  a  draft  was  prepared  by  the  former  commis- 
sioners to  revise  the  statutes,  during  the  years  1872,  1873,  and 
1874.  Unless  unforeseen  circumstances  disappoint  the  expecta- 
tions of  the  present  commissioners,  the  remainder  of  the  division 
will  be  submitted  to  the  legislature,  at  the  session  to  be  held  in 
1877 ;  in  such  a  form,  that,  when  it  is  enacted  into  a  law,  it  may 
be  consolidated  with  the  Code  of  Remedial  Justice,  as  enacted 
in  1876,  so  that  the  two  portions  will  constitute  one  statute  under 
that  name. 

Late  in  the  session,  after  chapter  448  had  passed  both 
houses,  the  commissioners  submitted  to  the  legislature  a  bill, 
repealing  the  provisions  of  the  existing  statutes,  which  that  act 
supersedes.  Those  consist  of  more  than  3,000  sections,  of  which 
1,106  are  contained  in  the  Revised  Statutes,  and  321  in  the  Code  of 
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Procedure.  The  proposed  repealing  act  passed  one  house,  but  was 
not  reached  in  the  other.  At  the  session  of  1877,  it  will  be  again 
introduced,  and  wiU  doubtless  be  enacted  into  a  law,  to  take  effect 
simultaneously  with  the  Code  of  Remedial  Justice.  When  the 
latter  is  completed,  by  the  enactment  into  a  law  of  the  remaining 
instalment  thereof,  it  will  supersede  the  entire  Code  of  Procedure, 
the  entire  third  part,  a  considerable  portion  of  the  second  part, 
and  various  provisions  of  the  first  part  of  the  Revised  Statutes, 
in  addition  to  a  great  mass  of  subsequent  statutes.  A  bill,  to 
repeal  all  those  portions  of  the  existing  laws,  will  accordingly  be 
submitted  to  the  legislature  by  the  commissioners. 

This  volume  also  contains  the  statute,  chapter  449  of  the  laws 
of  1876,  entitled  "An  act  explaining,  defining,  and  regulating  the 
effect  and  application  of,  and  otherwise  relating  to,  the  act,  passed 
at  this  session  of  the  legislature,  entitled  'An  act  relating  to  courts, 
officers  of  justice,  and  civil  proceedings ' ".  The  definitions  and 
rules  of  construction,  contained  in  §§  2,  3,  and  4  of  that  act,  to- 
gether with  such  of  its  other  provisions  as  are  not  in  their  nature 
temporary,  will  be  either  incorporated  into  the  portion  of  the 
Code  of  Remedial  Justice,  yet  to  be  submitted  to  the  legislature ; 
or  rendered  unnecessary  by  provisions  contained-  therein.  The 
repeal  of  ch,  449  of  1876  will  then  be  recommended.  That  stat- 
ute is  therefore  termed,  in  this  preface  and  in  the  notes,  "the 
temporary  act ". 

The  commissioners  transmitted  to  the  legislature,  with  the  pro- 
posed statute,  three  appendices,  one  of  which.  Appendix  B,  has 
been  reprinted  in  this  volume,  the  others  having  been  omitted, 
because  they  were  of  a  temporary  character.  In  Appendix  B, 
the  commissioners  gave  a  list  of  the  material  changes  in  the  pre- 
vious laws,  which  would  be  effected  by  the  enactment  of  the  bill 
submitted  by  them,  with  brief  statements  of  their  reasons  for  pro- 
posing  such  changes.  As  the  more  copious  and  comprehensive 
annotation,  subsequently  prepared,  includes  every  thing  valuable 
contained  in  Appendix  B,  some  doubt  was  entertained^  as  to  the 
expediency  of  increasing  the  bulk  of  this  volume,  by  inserting  the 
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latter.  But  its  insertion  appeared  to  be  required  by  its  official 
ckracter,  and  by  the  fact  that  it  was  before  the  legislature  when 
the  bill  was  enacted^  whereby  it  will  have  an  apparent  import- 
ance, as  an  aid  to  the  construction  of  the  statute,  to  which  an 
unofficial  annotation  cannot  pretend. 

The  series  of  notes,  immediately  following  Appendix  B  in  this 
Tolume,  constitutes  the  more  copious  and  comprehensive  annota- 
tion, jnst  referred  to.  In  consequence  of  the  numerous  changes  in 
the  text,  made  by  the  commissioners  upon  the  review  of  their  pre- 
decessors' draft,  the  explanatory  notes,  contained  in  the  instalments 
rf  the  latter,  printed  and  distributed  as  stated  in*  the  commis- 
sioners' report,  were  rendered,  to  a  great  extent,  inapplicable  to 
the  reviewed  chapters.  As  those  notes  were  received  with  great 
fiiTor  by  the  profession,  the  writer,  at  the  commencement  of  the 
reriew,  proposed  to  his  colleagues  to  prepare  a  similar  annotation, 
adapted  to  the  reviewed  chapters ;  and  that  it  should  be  presented 
to  the  legislature,  as  an  appendix  to  the  bill  This  proposition 
was  acceded  to ;  and  accordingly,  in  reviewing  the  earlier  chaptera, 
the  notes  were  adapted  to  the  amended  text.  But  long  before 
the  review  was  completed,  it  became  evident  that  there  was  not 
sufficient  time  to  print  such  notes  for  presentation  with  the  bill, 
even  if  they  could  be  seasonably  prepared ;  and  the  project  was 
therefore  necessarily  abandoned.  Indeed  in  October,  1875,  the 
withdrawal  of  Judge  Johnson  from  the  commission  so  crippled 
its  force,  that  only  with  great  difficulty,  and  by  prolonging  the 
Ubor  of  correisting  proofs  till  a  late  hour  of  the  night,  during  several 
weeks  continuously,  were  the  bill  and  its  appendices  completed 
wd  printed,  in  season  to  submit  them  to  the  legislature ;  not,  as 
was  intended,  at  the  opening  of  the  session  of  1876,  but  several 
weeks  afterwards. 

As  the  writer  has  been  a  member  of  the  commission  since  its 
creation,  and  is,  in  consequence  of  changes  in  its  composition, 
the  only  person  who  has  contributed  both  to  the  preparation  of 
the  original  text  and  notes,  and  to  the  review  of  the  text,  he  has, 
P^rtaps,  peculiar  facilities  for  furnishing  the  best  substitute  for 
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an  official  annotation,  now  attainable.     He  has  accordingly  pre- 
pared the  notes  contained  in  this  volume,  which  are  based  upon 
the  original  notes,  bttt  have  been  adapted  to  the  reviewed  chap- 
ters, as  now  enacted  into  a  law,  not  only  by  amending  the  original 
notes,  as  required  by  the  changes  made  in  the  text,  upon  the 
review,  and  by  adding  references  to  and  comments  upon  adjudi- 
cations, made  since  the  publication  of  the  instalments  of  the  draft, 
but  also  by  preparing  new  notes,  where  new  sections  were  added, 
or  the  original  sections  were  so  changed,  that  the  original  notes 
thereto  could  not  be  conveniently  amended.     In  so  doing,  he  has 
used  frQcly  the  adaptations  made,  as  part  of  the  review,  before 
the  project  of  presenting  the  notes,  with  the  text,  was  abandoned ; 
and,  while  making  no  pretence  that  his  notes  are  entitled  to  any 
official'  character,  he  has  not  hesitated  in  them,  as  in  this  preface, 
to  give  the  reader  the  benefit  of  his  knowledge  of  the  plans  and 
objects  of  the  commissioners,  wherever  a  statement  thereof  would 
tend  to  elucidate  the  subject  under  discussion. 

In  remodelling  the  original  notes,  it  has,  in  general,  been 
deemed  sufficient,  where  a  provision  of  a  previous  statute  is  cited 
as  the  basis  of  a  provision  of  the  new  statute,  to  specify  only  the 
changes,  made  in  the  latter,  which  affect  materially  the  meaning 
or  operation  of  the  former.  No  notice  has  been  taken  of  amend- 
ments made  for  the  pui'pose  either  of  conforming  the  syntax,  or 
the  terms  used,  to  those  of  the  other  portions  of  the  new  statute, 
or  to  the  definitions  contained  in  the  temporary  act ;  or  of  pruning 
down  redundant  expressions,  or  otherwise  attaining  greater  sim- 
plicity and  clearness  of  expression,  without  material  change  of 
the  meaning ;  or  of  adapting  provisions  of  the  Revised  Statutes 
and  <jther  statutes,  to  the  changes  effected,  in  the  judicial  organiz- 
ation of  the  State,  by  the  constitution  of  1 846  and  the  constitu- 
tional amendment  of  1869,  and,  in  the  practice  and  proceedings  of 
the  courts,  by  the  Code  of  Procedure,  and  the  subsequent  statutes 
amending  it,  or  depending  upon  it.  It  was  impossible  for  the 
conunissioners  to  discharge  their  duty  properly,  without  subject- 
ing nearly  every  section  of  previous  statutes,  revised  in  this  »<jt, 
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to  some  alteration  of  phraseology,  for  tlie  purpose  of  accomplisli- 
ing  one  of  those  objects.  As  early  as  1872,  when  four  chapters 
only  lad  been  drafted,  the  reasons  why  siich  extensive  alterations 
were  necessary,  and  the  difficulties  attending  the  work  upon  this 
portion  of  the  revision,  were  set  forth  by  the  writer  and  one  of 
lis  colleagues,  in  a  report  to  the  legislature,  from  which  the  follow 
isg  extract  has  been  taken : 

*  Since  the  Revised  Statutes  were  enacted,  the  State  constitu- 
tion, then  in  force,  has  been  abrogated,  and  another  adopted ;  and 
fte  judiciary  article,  adopted  in  1869,  also  covers  the  subjects 
BOW  embraced  in  our  labors.  The  foundation  and  fraviework, 
npott  which  the  enactments  now  being  revised  were  constructed, 
m  therefore  been  twice  radically  changed.  And  the  changes 
effected  by  the  Code  of  Procedure,  in  aU  the  detail  to  which 
4o8e  enactments  were  adapted,  were  not  less  complete  and 
thorouglL  But  throughout  all  these  changes,  the  old  statutes 
We  remained  unrepealed  and  unaltered,  and  the  courts  and 
Ijracticmff  lawyers  are  constantly  puzzled  to  determine,  what  por- 
tions of  tnem  are  repealed  by  implication,  and  in  what  manner  to 
adant,  by  analogy,  to  the  new  system,  those  which  must  be  re- 
garded aa  still  in  force.  We  must  encounter  and  decide  all  these 
questions,  some  of  which  require  a  long  and  careful  study  of 
adjudications ;  and,  even  where  no  doubtful  questions  arise,  the 
Mcessary  adaptations  frequently  call  for  great  care  and  deKbera- 
^n  Again,  many  of  the  statutes,  passed  since  the  last  revision, 
specially  the  more  recent,  are  so  obscure,  that  their  meaning  is 
aacertamed  with  difficulty.  These  must,  of  course,  be  completely 
neonstmcted.  Consideriible  time  is  also  consoled,  in  merely 
adapting  the  text  of  the  old  statutes  to  the  style  and  phraseology, 
conunomy  used  at  the  present  time,  in  general  and  permanent 
statutes,  carefully  drawn.  It  would  be  a  reproach  to  the  State, 
and  to  us  as  its  agents,  if  the  new  Revision  should  retain  the 
cmnbrous  modes  of  e2q)re8sion  which  are,  in  other  states  and  coun- 
ties, things  of  the  past  Indeed,  their  retention  would  require 
tttensive  changes  of  the  contrary  description  in  many  recent 
fiD^ments,  in  order  to  preserve  uniformity  of  expression  through- 
out the  work. 

,  "  With  respect  to  modem  legislation,  upon  the  subjects  embraced 
*^  this  part,  the  greater  bulk  of  it  is  contained  in  the  Code  of  Pro- 
^we.  It  is  unnecessary  to  specify,  with  any  particularity,  the 
obacurity  and  confusion,  which  now  characterize  most  of  the  provi- 
sions of  that  important  statute.    Drawn  originally  as  a  temporary 
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and  imperfect  measure,  constitating  part  of  a  complete  system, 
wMch  £as  never  been  adopted;  suf jested,  in  its  pa^e  thmiigb 
the  legislature,  to  alterations,  which  perverted  the  effect  of  many 
provisions,  and  destroyed  the  haxmonious  relation  between  them 
and  others;  amended  at  nearly  every  subsequent  session,  some- 
times by  more  than  one  act,  and  often  in  order  to  affect  the 
decision  of  a  particular  cause ;  nearly  every  important  section  has 
now  had  so  many  amendments  tacked  to  it,  (miich,  in  turn,  have 
been  repeatedly  amended,  repealed,  and  restored,)  that  the  whole 
presents  a  tangle,  at  the  sight  of  which  the  student  and  the  foreign 

{'urist  stand  aghast,  and  through  which  even  our  own  trained 
awyers  find  it  difficult  to  pick  their  way.  That  they  do  not 
always  succeed,  is  proved  in  a  striking  way  by  the  different  read- 
ings of  the  eleventh  section,  (upon  which  depends  the  entire  juris- 
diction of  our  court  of  last  resort,)  as  given  in  four  editions  of 
the  Code  of  Procedure,  issued  during  1870  and  1871,  each  revised 
by  a  counsfellor  at  law.  Two  of  those  editions  agree  in  omitting 
from  the  section  an  important  jurisdictional  provision ;  and  the 
other  two  disagree  respecting  its  proper  place,  the  disagreement 
involving  a  difference  in  the  meanmg.  With  the  foregoing 
explanations,  perhaps  we  shall  not  be  suspected  of  making  unne<> 
essaiy  or  radical  changes,  if  we  say  that  not  one  section  in  ten, 
either  c(f  the  old  statutes  or  of  the  new,  has  gone  into  our  Eevision 
without  some  alteration  ". 

The  foregoing  extract  is  given,  and  a  few  additional  observa- 
tions are  subjoined,  because  some  of  the  members  of  the  profes- 
sion, actuated  by  a  commendable  conservative  spuit,  but  faiHng 
to  appreciate  how  great  were  the  modifications,  required  to  carry 
out  any  practically  useful  plan  of  revision  and  consolidation,  have 
expressed  regret  at  the  extent  and  number  of  the  changes  in  the 
language  of  the  former  statutes,  apparent  in  this  portion  of  the 
Revision,  and  fears  that  they  will  give  rise  to  new  and  difficult 
questions  of  construction.    We  all  know,  either  from  recollection 
or  tradition,  that  regrets  and  fears  of  the  same  character  were 
expressed  by  some  of  the  ablest  and  most  distinguished  judges 
and  lawyers,  with  respect  to  the  extensive  changes,  in  phraseology 
as  well  as  in  substance,  made  by  the  revision  of  1830.    And  it  is 
believed  that  time  will  show,  that  such  fears  are  now,  as  they 
were  then,  in  excess  of  the  danger  to  be  apprehended. 

Evidently  the  legislature  did  not  create,  and  has  not  maintained 


tfae  cominiflsion,  for  tlie  purpose  of  collating  the  existing  statutes, 
with  a  view  to  repealing  those  which  were  obsolete,  and  re-enacting 
flie  remainder  in  an  unchanged  form.  If  such  had  been  its  design, 
the  execution  thereof  would  not  only  have  failed  to  remedy,  in  any 
respect,  the  evils  which  were  the  cause  of  the  creation  of  the  com- 
mission, but  would,  in  some  respects,  have  increased  them.  For 
Ae  changes  in  the  constitution  and  the  statutes,  referred  to  in  the 
report  of  1872,  have  been  so  radical  during  the  last  half  century, 
ftat  veiy  many  enactmen^ts  may  now  be  found  in  the  statute 
booksj  all  still  having  the  force  of  law,  which  differ  greatly,  often 
ndic&lly,  in  style,  words,  and  phrases,  but  apply  to  the  same  sub- 
jects, and,  on  the  other  hand,  many,  which  coincide  in  style, 
words,  and  phrases,  but  apply  to  different  subjects.  While  such 
enactments  were  left  unaltered,  those  who  were  required  to  con- 
Btnie  them,  bearing  in  mind  the  different  periods  when,  and  the 
ffifferent  circumstances  under  which,  they  were  enacted,  might, 
wiflmi  certain  limits,  and  with  more  or  less  difficulty,  avoid  con- 
ferion,  in  consequence  of  their  discrepancies  of  expression  or  of 
meaning.  But  if  they  were  re-enacted,  vrithout  alteration,  as  one 
statute,  those  discrepancies  would  inevitably  give  rise  to  a  host  of 
difficult  questions  of  construction,  and  thus  increase  the  confusion, 
obscnrity,  and  uncertainty,  to  remove  which  the  commission  was 
cheated. 

That  the  legislature  intended  that  a  work  of  a  very  different 
^^t^racter  should  be  performed,  is  manifest  from  the  language  of 
tlie  act  of  1870,  creating  the  commission;  for  the  clauses  of  that 
statute,  defining  the  commissioners'  powers  and  duties,  were  copied 
fct)m  the  act  of  1825,  which  was  drafted  by  the  revisers,  for  the 
^Tess  purpose  of  giving  them  the  power  to  make  the  extensive 
changes  in  the  former  statutes,  which  they  contemplated  making, 
sndactually  made,  in  the  Revised  Statutes.  (See  5  Edm.,  493-497 ; 
^  1870,  eh.  38.)  Although  this  proposition  seems  very  clear, 
fl^ere  was,  in  1872,  a  difference  of  opinion  upon  this  very  ques- 
^%  and  the  report  of  that  year  was  prepared,  with  a  view  of 
^^g  for  an  expression  of  legislative  opinion,  upon  the  plan 
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adopted  by  the  commissioners  who  presented  it    Accordingly, 
in  March  of  that  year^  the  judiciary  committee  of  the  senate^  after 
a  full  discussion  of  the  subject,  and  an  examination  of  the  four 
chapters,  which  had  been  prepared,  passed  unanimously  a  resolu- 
tion, approving  of  the  plan,  upon  which  the  commissioners,  vrlxa 
presented  the  report,  "  propose  to  execute  the  work  of  revision, 
as  the  same  appears  from  their  report,  transmitted  to  the  legisla- 
ture at  the  present  session,  and  of  the  mode  in  which  they  have 
thus  far  executed  such  plan,  in  the  four  chapters  printed  and  dis- 
tributed by  them  ". 

The  work  has  therefore  taken  the  form  of  a  reconstruction, 
rather  than  a  compilation,  of  the  existing  body  of  statutory  lavr, 
not  only  in  obedience  to  the  positive  commands  of  the  statute 
creating  the  commission,  but  because  it  was  practically  impossible 
to  do  it  efficiently  in .  any  other  way.    Doubtless  many  questions 
of  construction  will  arise  in  the  practical  working  of  the  Code  of 
Remedial  Justice.    Considering  its  magnitude  and  character,  and 
the  keen  and  close  criticism,  to  which  every  word  which  it  can- 
tains  will  sooner  or  later  be  subjected,  no  other  result  could  be 
expected,  even  if  it  had  been  framed  by  men  much  abler  than  its 
actual  framers.    But  the  writer  feels  confident,  that  few  questions 
of  that  character  will  grow  out  of  changes,  made  in  the  phrase- 
ology of  statutes,  which  it  was  intended  to  leave  unaltered  in  sub- 
stantial meaning.    For  a  careful  examination  of  the  work  will 
show,  that  in  such  cases  the  essential  words  of  the  former  enact- 
ment, especially  those  which  have  been  subjected  to  judicial  inter- 
pretation, have  in  general  been  retained,  and  will  be  found,  with 
their  former  connection  with  and  relation  to  each  other  preserved, 
in  the  new  enactment,  notwitiistanding  the  changes  made  in  its 
original  structure  and  syntax,  and  in  the  terms  by  which  its  mean- 
ing was  expressed. 

New- York,  June  15,  1876. 

MONTGOMERY  H.  THUOOP. 
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COMMISSIONERS  TO  REVISE  THE  STATUTES. 


TKiMSKETFED  TO  THB  UCGISLATUBE,  JANUABT,  1976,  WITH  THE  ACOOlfPANYING  BILL. 


To  the  Legislature : 

It  is  provided  by  Laws  of  1873,  cliapter  467,  section  2,  that 
when  the  commissioners  to  revise  the  statutes  "  shall  have  com- 
pleted one  or  more  dfstinct  parts  or  portions  of  their  work,  which 
nay,  in  their  opinion,  be  conveniently  enacted  into  laws,  before 
flie  completion  of  the  entire  work,  they  may  submit  the  same  to 
tile  l^lature,  in  print,  with  the  appropriate  repealing,  supple- 
Bttntal,  or  temporary  acts,  also  in  print  '\ 

Pursuant  to  that  provision,  the  commissioners  to  revise  the  stat- 
utes  herewith  submit  to  the  legislature,  in  print,  and  in  the  form 
rf  a  bill,  consisting  of  thirteen  chapters,  containing  1495  sections, 
several  distiiict  portions  of  their  work,  which  majr,  in  their  opinion, 
^  conveniently  and  advantageously  enacted  together  into  one  law, 
before  the  ^mpletion  of  the  entire  revision.  We  have  not  yet 
been  able,  for  want  of  time,  to  draft  the  appropriate  repealing, 
KQpplementary,  or  temporary  acts,  to  accompany  this  bill ;  but,  as 
the  materials  for  the  preparation  of  them  are  so  nearly  ready,  that 
tbey  can  )be  drafted  in  a  few  weeks,  there  will  be  abundant  time 
^  prepare  and  submit  them,  before  the  close  of  the  approaching 
^on  of  the  legislature,  if  that  body  manifests  a  desire  to  enact 
Jfito  a  law,  the  principal  bill,  herewith  submitted. 
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This  bill  consists  of  tlie  provisions,  recommended  by  us  to  be 
enacted,  in  lieu  of  the  existing  statutes,  upon  the  subjects  embraced 
in  the  table  of  contents,  the  principal  of  which  are  the  following : 

The  courts,  considered  with  respect  to  their  general  powers  and 
attributes^  and  the  general  regulations  pertaining  to  the  exercise 
thereol 

The  general  powers,  duties,  liabilities,  and  disabilities,  of  judges, 
attorneys  and  counsellors  at  law,  clerks,  and  stenographers  and 
other  subordinate  officers,  connected  with  the  administration  of 
justice ;  and  the  admission  to  practice  of  attorneys  and  counsellors. 

The  general  powers,  duties,  and  liabilities  of  a  sheriflE,  in  exe- 
cuting a  civil  mandate. 

The  mode  of  executing  a  mandate  against  the  person ;  including 
the  arrest,  commitment,  and  detention  of  the  prisoner ;  jail  liber- 
ties, and  bonds  therefor ;  escapes ;  the  powers,  etc.,  of  a  coroner, 
where  the  sheriff  is  a  party,  or  interested ;  and  the  transfer  of  jails 
and  prisoners  to  a  new  sheriff. 

The  jurisdiction  of  the  court  of  appeals,  and  of  the  supreme 
court,  including  the  circuit  courts;  the  civil  jurisdiction  of  the 
"superior  city  courts,''  an  expression  appUed  collectively,  by  a 
statutory  definition,  to  the  court  of  common  pleas  for  the  city  and 
county  of  New-York,  the  superior  court  of  the  city  of  New-York, 
the  superior  court  of  Buffalo,  and  the  city  court  of  Brooklyn ;  the 
jurisdiction  of  the  marine  court  of  the  city  of  New- York,  and  of  . 
the  county  courts ;  together  with  the  organization  and  mode  of 
transacting  the  business  of  each  of  those  courts,  and  the  appoint* 
ment,  removal,  and  special  duties  of  reporters,  clerks,  stenographers, 
criers,  interpreters,  etc.,  attached  to  either  of  them. 

The. limitations  of  the  times  of  enforcing  civU  remedies. 

The  entire  proceedings  in  an  ordinary  civU  action  in  a  court  of 
record,  from  its  commencement  to  final  judgment,  appeal,  and  exe- 
cution; including  the  ordinary  provisional  remedies,  evidence, 
jurorSj  the  enforcement  of  the  execution,  the  redemption  of  real 
property  sold  under  an  execution,  etc 

It  will  be  seen,  from  the  foregoing  brief  outline  of  the  subjects 
treated,  that  this  bill,  if  it  is  enacted  into  a  law,  will  supersede 
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tiiofie  portions  of  Part  1  and  Part  2  of  the  Revised  Statutes,  and 
die  subsequent  acts  amending  the  same,  the  Code  of  Procedure, 
and  the  amendments  thereto,  and  the  numerous  other  separate 
statutes  in  pari  materia,  enacted  since  the  Kevised  Statutes,  which 
relate  to  the  principal  courts  and  judicial  officers,  and  to  proceed- 
ings in  civil  actions  in  those  courts ;  except  the  provisions  which 
r^okte  proceedings  in  particular  actions,  and  costs  and  fees. 
When  the  statutes,  relatiug  to  the  latter  subjects,  and  also  to  sur- 
rogates' courts,  courts  of  justices  of  the  peace,  and  other  local  tri- 
lamak,  and  to  special  proceedings  of  various  kinds,  are  revised, 
fliat  division  of  the  work,  which  pertains  to  the  subject  of  remedial 
justice,  wiQ  be  completed. 

A  draft  of  a  statute,  intended  as  a  revision  of  the  statutes  upon 
die  subject  of  remedial  justice,  was  prepared,  and  from  time  to 
time  printed  and  distributed,  by  the  former  members  of  this  com- 
misaon,  to  the  members  of  the  legislature,  the  judges,  and  others, 
for  the  purpose  of  obtaining  their  suggestions,  as  required  by  Laws 
of  1870,  chapter  33,  section  4.  The  general  duties  of  the  commis- 
sioners, as  defined  by  section  2  of  the  act  of  1870,  are  to  "bring 
together  all  statutes  and  parts  of  statutes,  which,  from  similarity 
of  subject,  ought  to  be  brought  together,  omitting  redundant  or 
obsolete  enactments,  and  making  such  alterations  as  may  be  neces- 
wry,  to  reconcile  the  contradictions,  supply  the  omissions,  and 
amend  the  imperfections,  of  the  original  text ".  The  members  of 
this  commission,  appointed  in  March  last,  have  accordingly  regarded 
It  as  their  duty,  to  subject  the  draft  of  their  predecessors  to  such 
a  thorough  review,  as  their  own  responsibility  for  the  character  of 
lie  work  demanded  The  first  subject  of  iuquiry,  with  the  reor- 
ganized commission,  related  to  the  general  plan  and  arrangement 
rf  the  draft,  prepared  by  the  former  commissioners.  After  a  care- 
W  examination,  these  were  approved  by  all  the  present  commis- 
sioners, with  some  modifications,  in  matters  of  detail ;  and  the 
actual  review  of  the  work  was  entered  upon,  and  has  been  dili- 
gently prosecuted  to  the  present  time.  In  so  doing,  all  the  com- 
^^fifflioners  have  carefully  and  critically  reviewed,  section  by  sec- 
tion, each  portion  of  the  former  draft,  which  is  included  in  this 
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bill,  with  two  exceptions,  presently  to  be  stated ;  and  we  have,  as 
the  result  of  those  labors,  prepared  the  bill  herewith  submitted  ; 
which,  although  it  is  based  upon,  and  conforms  generally  to  the 
draft  of  our  predecessors,  has  been  entirely  rewritten,  and  amended 
so  as  to  meet  our  own  approval,  and  embrace  the  statutes,  passed 
since  the  corresponding  portions  of  the  draft  were  prepared.  In. 
the  discharge  of  this  duty,  we  have  been  greatly  aided  by  the  sug- 
gestions, obtained  by  the  former  members  of  the  commission,  from 
the  judges  and  members  of  the  bar,  to  whom  the  instalments  of 
the  draft  were  sent,  from  time  to  time. 

At  the  commencement  of  our  labors,  we  confidently  expected 
to  complete  the  preparation  of  the  entire  division  relating  to  reme- 
dial justice,  in  season^  for  action  thereupon,  at  the  approaching 
session  of  the  legislature,  not  only  by  reviewing  the  remaining 
chapters  of  the  draft,  but  by  revising  various  statutes,  which  were 
omitted  in  framing  it,  and  which,  upon  the  preliminary  examination 
already  referred  to,  we  h^d  determined  to  include  in  the  correspond- 
ing portion  of  our  work.  With  that  view,  the  distribution  of  labor 
among  us  was  so  made,  as  to  include  the  whole  of  that  division  ; 
and,  for  reasons  affecting  our  own  convenience  and  the  perfection 
of  the  work,  the  review  was  prosecuted,  for  several  months,  upon 
portions  thereof,  not  included  in  this  bill.  Nearly  one-third  of 
those  portions  has  accordingly  been  prepared,  and  the  work  of  the 
coming  year  has  been  80  far  don^  But  we  became  satisfied,  as 
time  passed  on,  that  perseverance  in  the  attempt  to  complete  the 
whole  division  would  necessarily  result  in  deferring,  until  the 
session  of  1877,  action  upon  any  portion  of  the  work  The  new 
members  of  the  commission  were  not  appointed  until  March  last, 
and  the  appointment  of  one  of  them  did  not  take  eflfect  until  the 
first  of  April ;  so  that  three  months'  labor  of  two  commissioners, 
during  the  past  year,  was  lost  to  the  commission.  The  earlier 
chapters  are,  from  the  nature  of  their  contents,  the  most  difficult 
portions  of  the  entire  work ;  they  were  prepared  while  the  former 
commissioners  were  new  to  their  duties ;  and  it  was  necessary,  in 
reviewing  them,  to  make  in  them  greater  changes,  than  will  be 
required  in  the  later  chapters,  in  consequence  of  acts  passed  since 
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diey  were  drafted.  For  these  reasons^  the  preparation  of  this  bill 
has  required  very  extensive  alterations  in  the  draft^  and  the  addi* 
tion  of  many  new  provisions :  it  has  consequently  consumed  more 
time  than  was  expected,  or  than  will  be  required  for  the  preparsr 
tion  of  any  other  portion  of  the  revision,  of  equal  length.  Acoord- 
in^ly  the  procress  made  by  us  resulted,  before  the  end  of  the  sum- 
Z'u.  dLo^ti^  Jt  it  w»  ph^sioaUy  imp<»aibl,  £o,  us  W 
carry  out  our  original  plan.  We,  therefore,  determined  to  suspend 
our  work  upon  the  later  chapters,  and  to  devote  our  entire  ener- 
gies, during  the  remainder  of  the  year,  to  the  completion  of  the 
portions  which  we  now  submit  to  the  legislature.  These  consti- 
tute, as  we  have  abeady  stated,  a  System,  which,  although  not 
complete  in  all  ite  details,  is  sufiSciently  perfected,  to  be  safely  and 
conveniently  put  into  immediate  practical  operation.  The  existing 
statutes,  which  relate  to  subjects  properly  pertaining  to  the  same 
division,  but  are  yet  to  be  revised,  can  remain  in  force,  for  the 
present,  with  the  aid  of  a  few  provisions  in  a  temporary  act,  with- 
out affecting,  or  being  affected  by,  the  enactment  into  a  law,  of  the 
bin  now  submitted  The  incongruities,  between  them  and  this 
bin,  are  merely  a  smaU  portion  of  ttxe  incongruities  between  the 
same  statutes  and  the  Code  of  Procedure,  with  the  other  acts  based 
thereupon,  which  have  existed  for  more  than  a  quarter  of  a  century. 
The  passage  of  this  bill  will  remove  much  the  larger  portion  of 
them ;  the  failure  to  complete  the  system  involves  only  the  post- 
ponement, to  another  year,  of  the  eradication  of  the  remainder. 

We  have  sai^  that  our  statement,  that  the  bill  now  submitted  is 
the  result  of  the  labor,  bestowed,  carefully  and  critically,  by  all 
the  commissioners,  upon  each  section  thereof,  is  subject  to  two 
exceptions.  These  are  the  following:  (1)  The  revision  of  the 
special  laws,  relating  to  jurors  in  New-York  and  Kings  counties 
(title  4  of  chapter  10),  was  confided  exclusively  to  Mr.  Throop ; 
as  the  other  members  of  the  commission  deemed  him  peculiarly 
qualified,  and  themselves  peculiarly  unqualified,  to  determine  what 
amendments  to  the  existing  statutes  on  those  subjects  were  required 
His  draft  of  that  title  has  been  prepared,  with  the  aid,  and  has 
received  ^the  approbation,  of  several  of  the  judges  in  the  localities 
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affected,  and  of  the  commissioners  of  jurors^  including  both  claim- 
ants of  that  office  in  New- York  city.  (2)  Judge  Johnson's  active 
pai*ticipation  in  the  details  of  the  work  was  interrupted^  in  the 
middle  of  chapter  11,  title  1,  article  2,  by  his  acceptance  of  an 
appointment,  by  the  president,  to  the  office  of  United  States  circuit 
judge  for  the  second  circuit ;  and  his  judicial  duties  have  prevented 
him  from  bestowing  the  same  amount  and  kind  of  labor,  upon  the 
remainder  of  the  bill,  as  upon  the  preceding  portions.  At  the 
request  of  his  colleagues^  and  in  order  that  he  might  give,  to  the 
remainder  of  the  bill,  such  time  as  he  could  spare,  so  as  to  join 
with  them  in  its  submission,  and  in  this  report,  his  resignation,  as 
a  member  of  the  commission,  was  made  to  take  effect,  subject  to 
the  governor's  approbation,  on  the  10th  of  December,  1875.  The 
subsequent  portions  of  this  bill  were  prepared  upon  consultation 
with  him ;  he  has  carefully  examined  them,  and  aided  to  correct 
them;  and  joins,  with  his  colleagues,  in  the  submission  of  the 
entire  bilL 
Dated  the  9th  day  of  December^  1875. 

MONTGOMERY  H,  THROOP, 
ALEXANDER  S.  JOHNSON, 
SULLIVAN  CAVERNO, 

Oammimoners  to  revise  ike  statiUes, 
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NEW  REVISION  OF  THE  STATUTES 


OP  TBS 


STATE  OF  NEW  YOKEL 


raE  CODE  OF  REMEDIAL  JUSTICE. 


LAWS  OP  1876,  OHAP.  448. 


AN   ACT 

RELATING   TO  OOTTETS,   OPPIOERS    OF    JTTSTICIE,    AND 

CIVIL  PBOOEEDINGS. 

PAasED  JuNB  2, 1876;  thiee-fifths  being  preeent. 

The  People  of  the  State  of  Nev>  TorJc^  re^esented  in  Senate 
and  AsseTniblj/j  do  ewact  as  follows : 

CHAPTER  I. 

GENERAL  PROVISIONS  RELATING  TO  COURTS,  AND 
THE  MEMBERS  AND  OFFICERS  THEREOF. 

TITLE   I. — Thb  ooubtb  of  the  state  ;  theib  gekbsal  powebs 

AKB  ATTEIBUTES,  KSTD  GEISTEBAL   BEGULATIOlfrS  PEB- 
TAOnXG  TO  THE  EXEBOISE  THEBEOF. 

TITLE  IL — Pbotisioks  of  gbkebal  AppiJOATioifr,  belating  to 

THE  JUDGES,  AliTD  OEBTAIK  OTHEB  OFFIOEBS  OF  THE 
COTJBTS. 
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g§  1-2.  OOUBTS.  [OHAP.  I. 

TETLBl. 

TITLE  I. 

The  oawrtB  of  the  State;iheir  general  powers  and  otHbuteSp 
and  general  reguUxtions  perkdnmg  to  the  eoserciae  thereqfi, 

Abtiolb  1.  Enumeration  and  classification. 

2.  General  x>ower8  and  attributes  of  the  oonrts. 

8.  MiBcellaneons  proTisions  relating  to  the  sittings  of  the  eonrts. 

ABTIOLE  FUtST. 

BiNTTlCBRATION  AVD  CLABBIFIOATIOV. 

SaaL  Courts. 

2.  Ooortfl  of  record  enumerated* 

8.  Courts  not  of  record. 

4.  G^eral  provision  as  to  jurisdiction,  etc 

Ooo'^        g  1.  The  courts  referred  to  in  this  act,  are  entunerated 
in  the  next  two  sections. 

Oonrta  of      §  2.,,  Each  of  the  following  eonrts  of  the  State  is  a  court 
enumeiw   of  record: 

ated. 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  court  of  appeals. 
8.  The  supreme  court. 

4.  A  circuit  court  in  each  county. 

5.  A  court  of  oyer  and  terminer  in  each  county. 

6.  The  court  of  common  pleas  for  the  city  and  county 

of  New- York 

7.  The  superior  court  of  the  city  of  New- York 

8.  The  court  of  general  sessions  of  the  peace  in  and  for 

the  city  and  county  of  New- York 

9.  The  superior  court  of  BuflGalo. 

10.  The  city  court  of  Brooklyn. 

11.  The  cily  court  of  Long-Island  City. 

12.  The  city  court  of  Yonkers. 

18.  A  county  court  in  each  county,  except  New- York 

14.  A  court  of  sessions  in  each  couniy,  except  New-York 

15.  The  marine  court  of  the  city  of  New- York 

1 6.  The  mayor's  court  of  the  city  of  Hudson. 
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CHAP.  L]  COFBTS.  §S8-4. 

17-  The  recorder^B  court  of  the  city  of  Utica.  ^^'  *" 

1 R    TliA  Tftfinriiftr'fl  aQwrt  of  the  city  of  OswegO. 


•  8*SUB«ao^     A    SURROttATCS    eeullT    IN   CACH    COUMTV^ 

§3.  Each  of  the  following  courts  of  the  State  is  a  court  Conrte ' 
/^  ^  not  of 

not  of  record :  record. 

^  1. (a  surrogate's  court  in  each  county.) ^^  ^•^  ^  P^  ^**^ '  ^^<" 
'   2.  Courts  of  justices  of  the  peace  in  each  town,  and  in 

certatQ  cities  and  villages. 
\   3.  Courts  of  special  sessions  of  the  peace  in  each  town, 

»CC*a-SUS*lt     •THIWCN    OWT— sec    WLC.B.    •UB.20. 
tee.!«-OU».0,    THE    ■ONI  CI  PAL   tWKT    OF  THE    CI  TV   OF    MCHtSTc  k 

§4.  Each  of  those  courts  shall  continue  to  exercise  the  oeneni 
'^  ,     ,  provuion 

jurisdiction  and  powers  now  vested  in  it  by  law,  and  accord- «  ^  ju- 
ing  to  the  course  and  practice  of  the  court,  except  as  other-  «to. 
wise  prescribed  in  this  act 


ABTICOLE  SEOOND. 

GSZVBBAL  POWBBB  AND  ATTBIBUTB8  OF  THB  GOUBTS. 

Bbc.  5.  The  slttingB  of  oonrtB  to  be  public. 

6.  CouitB  not  to  alt  on  Sunday,  except  In  special  cases. 

7.  General  powers  of  courts  of  record. 
S.  Criminal  contempts  defined. 

9.  Punishment  for  criminal  contempts. 

10.  Such  contempts  in  view  of  court ;  how  punished,  etc. 

11.  Requisites  of  commitment. 
18.  Preceding  sections  limited. 

18.  Indictment,  If  offence  is  indictable. 

14.  Contempts  pimishable  ciTillj. 

15.  No  punishment  for  non-payment  of  interlocutory  costs. 

16.  Id. ;  money  due  upon  a  contract. 

17.  Bules  of  courts  of  record,  how  made  and  revised. 

18.  Bules  to  be  published. 

10.  Courts  to  order  calendar  printed. 
20.  Expense  to  be  a  county  charge^ 
91.  Certain  papers  may  be  destroyed. 


§§6-8.  CONTEMPTS.  Lchap.  i. 

TnxA  t   giiQ^  23.  Writs,  eta,  in  name  of  the  people,  and  in  KngHwh ;  abbieviationB. 
88.  Id.;  teste  and  letom.. 

24.  Id.;  to  be  sabecribed  or  indoxsed.    When  error,  etc.,  not  to  Titiate. 

25.  No  diBoontinnance  by  reason  of  yacancy,  etc. 

26.  In  New-York,  one  Judge  may  conttnne  proceedings  commenced  hoiatB 

another. 

27.  Provisions  respecting  the  seals  of  comts. 

28.  SeaJs  of  counties. 

29.  What  is  a  sufficient  sealing. 
80.  New  seals. 

S«  SF        §  ^'  ^^  Bittmgs  of  a  court  are  public,  and  any  citizen 
be'*^Bj»ij&.  ™^*y  freely  attend  the  same. 

cou^  Bit  §  ^'  -^  court  shall  not  be  opened,  or  transact  any  busi- 
dJ  ^ «-  ^^®®  ^^  Sunday,  except  to  receive  a  verdict  or  discharge  a 
oept^  jury.  An  adjournment  of  a  court  on  Saturday,  unless  made 
after  a  cause  has  been  committed  to  a  jury,  must  be  to  some 
other  day  than  Sunday.  But  this  section  does  not  prevent 
the  exercise  of  the  jurisdiction  of  a  magistrate,  where  it  is 
necessary  to  preserve  the  peace,  or,  in  a  criminal  case,  to 
arrest,  commit  or  dischai^e  a  person  charged  with  an  ofience. 


poweSf  of     §  ^-  -^  court  of  record  has  power : 

record.  1.  To  issuc  a  subpoBua,  requiring  the  attendance  of  a 
pe«on  fo«>a  in  the  Z^toZ^'m  a  e»>*  pending  » 
that  court;  subject,  however,  to  the  limitations,  prescribed 
by  law,  with  respect  to  the  portion  of  the  State,  in  which 
the  process  of  a  local  court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of 
the  powers  and  duties  of  the  court. 

8.  To  devise  and  make  new  process  and  forms  of  pro- 
ceedings,  necessary  to  carry  into  eflEect  the  powers  and  ju- 
risdiction  possessed  by  it 


ortminai       §  8.  A  court  of  rccord  has  power  to  punish  for  a  criminal 
tjmpts     contempt,  a  person  guilty  of  either  of  the  following  acts, 
and  no  others : 

1.  Disorderly,  contemptuous,  or  insolent  behavior,  com- 
mitted during  its  sitting,  in  its  immediate  view  and  pres* 
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defined. 


OHAy.  Lj  OONTEMPTS.  §§d-ia. 

ABIT  fi. 

ence,  and  directly  tending  to  interrapt  its  proceedings,  or 
to  impair  the  respect  due  to  its  authority. 

2-  Breach  of  the  peace,  noise,  or  other  disturbance, 
directly  tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandate. 

4.  Resistance  wilfully  offered  to  its  lawful  mandate. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a 
witness;  or,  after  being  sworn,  to  answer  any  legal  and 
proper  interrogatory. 

6.  Publication  of  a  false,  or  grossly  inaccurate  report  of 
its  proceedings.  But  a  court  cannot  punish  as  a  contempt, 
the  publication  of  a  true,  full,  and  fair  report  of  a  trial, 
argument,  decision,  or  other  proceeding  therein. 


§  9.  Punishment  for  a  contempt,  specified  in  the  last  sec-  puniBh- 
tion,  may  be  by  fine,  not  exceeding  two  hundred  and  fifty  Sfmini? 
dollars,  or  by  imprisonment,  not  exceeding  thirty  days,  in  temVt* 
the  jaa  of  the  county  where  the  court  is  sitting,  or  both,  in 
the  discretion  of  the  court.    Where  a  person  is  committed 
to  jail,  for  the  non-payment  of  such  a  fine,  he  must  be  dis- 
charged at  the  expiration  of  thirty  days ;  but  where  he  is 
also  committed  for  a  definite  time,  the  thirty  days  must  be 
computed  from  the  expiration  of  the  definite  time. 


§  10.  Such  a  contempt,  committed  in  the  immediate  view  Suoh  oon 
and  presence  of  the  coiirt,  may  be  punished  sununarily;^^  " 
when  not  so  committed,  the  party  charged  must  be  notified  }*^^p»»^ 
of  the  accusation,  and  have  a  reasonable  time  to  make  a  eto. 
defence. 


§  11.  Where  a  person  is  committed  for  such  a  contempt,  Requis- 
ihe  particular  circumstances  of  his  offence  must  be  set  forth  oommit- 
in  the  mandate  of  commitment 


§  12.  The  last  four  sections  do  not  extend  to  a  special  £?^ 
proceeding  to  punish  a  person,  in  a  case  specified  in  section  ^l^ 

14  of  this  act 
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§§18-14.  CONTEMPTS.  [ohap.  i. 

^^"'^  *'      §  18.  Panisliment  for  a  contempt,  as  prescribed  in  this 
Indict-     article,  does  not  bar  an  indictment  for  the  same  offence; 

ment,  if  '  .  •  • 

gfenTO  isbut  where  a  person  who  has  .been  so  punished  is  convicted 
bie.         on  such  an  indictment,  the  court^  in  sentencing  him,  must 
take  into  consideration  the  previous  punishment 

gj^-^^         §  14.  A  court  of  record  has  power  to  punish,  by  fine  and 

punuh-    imprisonment,  or  either,  a  neglect  or  violation  of  duty,  or 

oivuiy.     other  misconduct,  by  which  a  right  or  remedy  of  a  party  to 

a  civil  action  or  special  proceeding,  pending  in  the  court 

may  be  defeated,  impaired,  impeded,  or  prejudiced,  in  either 

of  the  following  cases : 

1.  An  attorney,  counsellor,  clerk,  sheriff,  coroner,  or  other 
person,  in  any  manner  duly  selected  or  appointed  to  per- 
form a  judicial  or  ministerial  service,  for  a  misbehavior 
in  his  office  or  trust,  or  for  a  wilful  neglect  or  violation 
of  duty  therein ;  or  for  disobedience  to  a  lawful  mandate 
of  the  court,  or  of  a  judge  thereof,  or  of  an  officer  author- 
ized to  perform  the  duties  of  such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting 
in  fictitious  baa  or  a  fictitious  surety,  or  for  any  deceit  or 
abuse  of  a  mandate  or  proceeding  of  the  court. 

8.  A  party  to  the  action  or  special  proceeding,  an  attor- 
ney, counsellor,  or  other  person,  for  the  non-payment  of  a 
sum  of  money,  ordered  or  adjudged  by  the  court  to  be  paid, 
in  a  case  where  by  law  execution  cannot  be  awarded  for 
the  collection  of  such  sum;  or  for  any  other  disobedience 
to  a  lawful  mandate  of  the  court 

4.  A  person,  for  assuming  to  be  an  attorney  or  counsel- 
^  lor,  or  other  officer  of  the  court,  and  acting  as  such  without 

authority ;  for  rescuing  any  property  or  person  in  the  cus- 
tody of  an  officer,  by  virtue  of  a  mandate  of  the  court ;  for 
unlawfully  detaining,  or  fraudulently  and  wilfully  pre- 
venting, or  disabling  from  attending  or  testifying,  a  witness, 
or  a  party  to  the  action  or  special  proceeding,  while*going 
to,  remaining  at,  or  returning  from,  the  sitting  where  it  is 
noticed  for  trial  or  hearing ;  and  for  any  other  unlawful 

interference  with  the  proceedings  therein. 
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ABT.& 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or 
neglecting  to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn, 
or  to  answer  as  a  witness. 

6.  A  person  dtdy  notified  to  attend  as  a  juror,  at  a  term 
of  the  court,  for  improperly  conversing  with  a  party  to  an 
action  or  special  proceedings  to  be  tried  at  that  term,  or 
with  any  other  person,  in  relation  to  the  merits  of  that 
action  or  special  proceeding :  or  for  receiving  a  communica- 
tion from  any  person,  in  relation  to  the  merits  of  such  an 
action  or  special  proceeding,  without  immediately  disclos- 
ing the  same  to  the  court 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of  an 
inferior  court,  for  proceeding,  contrary  to  law,  in  a  cause 
or  matter,  which  has  been  removed  from  his  jurisdiction  to 
the  court  inflicting  the  pxmishment ;  or  for  disobedience  to 
a  lawful  order  or  other  mandate  of  the  latter  court. 

8.  In  any  other  case,  where  an  attachment  or  any  other 
proceeding  to  punish  for  a  contempt,  has  been  usually 
adopted  and  practiced  in  a  court  of  record,  to  enforce  a 
civil  remedy  of  a  party  to  an  action  or  special  proceeding  in 
that  court,  or  to  protect  the  right  of  a  party. 

S  1  fi     TllliLa^  ^'^^^^'^"'^^'^-shfill  Tint  Tv^    ArrAA'hArl  at  i-m-nriamiA/l   Nonmi- 
AFTCft   THE    WORD    •  •  auOCilCNT*  •  ADO— -OR    A    FINAL    ORDER    MAOC 

IN    SPECIAL    FROCEEDlNaS    ENSTITUTEO    •¥    STATE    WRIT. 

uuvb  nB  miGU,  or  a  witness  is  ordered  to  pay  costs  on  an 
attachment  for  non-attendance. 

§16.  Except  in  a  case  where  it  is  otherwise  specially  w. ; 
^  *  x^  .^  money 

prescribed  by  law,  a  person  shall  not  be  arrested  or  impris-  due  upon 
oned  for  disobedience  to  a  judgment  or  order,  requiring  the  ^^'^^ 
payment  of  money  due  upon  a  contract,  express  or  implied, 
or  as  damages  for  non-performance  of  a  contract. 

§  1 7y^The  general  term  justices  of  the  supremo  court,  and  ^^*jj| 
the  chief  judges  of  the  superior  city  courts,  must  meet  in ^^w^ 
[8]  » 


§§  18-2L  GALENDABS,  ETC.  [ohap.  i. 


thub  l 


convention,  at  the.capitol,  in_tlie  city  of  Albany,  on  the  first 
m^e       Wednesday  o4,^ugust^876^  and  every  second  ye 
vised,      after.    The  convention  must  establish  rules  of  prac 

inconsistent  with  this  act,  which  shall  be  binding  upon  all 
courts  of  record,  except  the  court  for  the  trial  of  impeach- 
ments and  the  court  of  appeals.  A  majority  of  the  mem- 
bers of  the  convention  constitute  a  quorum.  The  rules  thus 
established  are  styled  in  this  act,  ^  the  general  rules  of  prac> 
tice". 


Mes  to       §  18.  A  rule  thus  established,  or  a  general  rule  or  order 

ushed.      of  the  court  of  appeals,  does  not  take  effect,  until  it  has 

been  published  in  the  newq)aper  published  at  Albany,  in 

which  legal  notices  are  required  by  law  to  be  published, 

once  in  each  week  for  three  successive  weeks. 


Courts  to  §  19-  Th®  supreme  court,  a  superior  city  court,  or  a  county 
ento^"  court  may,  from  time  to  time,  by  order,  require  the  clerk  to 
printed,  ^g^^jg^  ^  \yQ  printed  for  the  use  of  the  members  and  oflBcers 
thereof,  the  necessary  copies  of  the  calendar  of  causes,  pre- 
pared for  a  term  of  the  court,  or,  in  the  supreme  court,  for 
the  circuit  court.  But  this  section  does  not  apply  to  the 
city  and  county  of  New- York. 

Ewoaa       I  20.  The  expense  of  printing  the  copies  of  the  calendar 

^hSm     ^^^  ^  term,  shall  be  a  charge  upon  the  county  in  which  the 

term  is  held ;  and  must  be  audited,  allowed,  and  paid,  by 

the  board  of  supervisors  thereof,  in  like  manner  as  other 

contingent  county  charges. 

Certain        §  2 1^  A  superior  city  court  may,  from  time  to  time,  by 
may  be    an  order  made  at  general  term,  direct  the  clerk  of  the  court, 

deslKoyed.       .      «  i  ■■  ^•'^_ 

and  the  supreme  court,  at  general  term,  may,  by  a  like 
order,  direct  a  county  clerk,  to  destroy  any  of  the  follow- 
ing papers,  now  filed,  or  hereafter  to  be  filed  in  his  office, 
which  the  court  deems  to  have  become  useless,  to  wit: 
pleadings,  or  copies  of  pleadings  furnished  for  the  use  of  the 
court ;  jury  panels ;  returns  of  inferior  courts,  which  have 
10 
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been  embodied  in  judgment-records  or  ]i|dgment-rolls ;  inn- 

-  -  -  '^'**»  -T^oT^  old :  iand  retrims  oTelMlifin  district 


ant  to  law,  into  books  preserved  in  his  omce.    j^uw  w**-^  jj,«ro-  » 

vision  does  not  authorize  the  destruction  of  a  judgment- 
roll,  or  a  paper  incorporated  or  necessary  to  be  incorpo- 
rated into  a  judgment-roll. 

§  22.  Except  where  it  is  otherwise  specially  prescribed  ^*J;^ 
by  law,  a  writ  or  other  process  must  be  in  the  name  of  the  ^^«  <>' 
people  of  the  State,  and  each  writ,  process,  record,  pleading  \^^^^ 
or  other  proceeding  in  a  court,  or  before  an  officer,  must  be  j^revii^ 
in  the  English  language,  and,  unless  it  is  oral,  made  out  on  *^^''"- 
paper  or  parchment,  in  a  fair  legible  character,  in  words  at 
length,  and  not  abbreviated.     But  the  proper  and  known 
names  of  process,  and  technical  words,  may  be  expressed  in 
appropriate  language,  as  now  is,  and  heretofore  has  been 
costomary;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  Englisb  language  may  be  used ;  and  numbers 
may  be  expressed  by  Arabic  figures,  or  Roman  numerals,  in 
the  customary  manner. 

§  23.  A  writ  or  other  process^  issued  out  of  a  court  of  w. ;  teste 
record,  must  be  tested,  except  where  it  is  otherwise  specially  ^nT 
prescribed  by  law,  in  the  name  of  a  judge  of  the  court,  on 
any  day ;  must  be  returnable  within  the  time  prescribed 
by  law ;  or,  if  no  time  is  prescribed  by  law,  within  the  time 
fixed  by  the  court,  and  therein  specified  for  that  purpose ; 
and,  when  returnable,  must,  together  with  the  return  thereto, 
be  filed  with  the  clerk,  unless  otherwise  specially  pre- 
scribed by  law. 

§  24.  A  writ  or  other  process,  issued  out  of  a  court  of  m-;  to  be 
record,  must,  before  the  delivery  thereof  to  an  officer  to  be  f?!?*^^?' 
executed,  be  subscribed  or  indorsed  with  the  name  of  the  ^^®iJf^ 
officer  by  whom,  or  by  whose  direction  it  was  granted,  or  the  ^^^  ' 
attorney  for  the  party,  or  the  person  at  whose  instance  it  was 
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TITUB  L 


Nodii- 

continn- 

anoeby 

reason  of 

YaoanQ7t 

eto. 


issuecL  A  wiit  or  otlier  process  thus  subscribed  or  indorsed, 
is  not  void  or  voidable,  by  reason  of  having  no  seal  or  a 
wrong  seal  thereon,  or  of  any  mistake  or  omission  in  the 
teste  thereof,  or  in  the  name  of  the  clerk,  imless  it  was 
issued  by  special  order  of  the  court. 


§  25^,  An  action  or  special  proceeding,  civil  or  criminal, 
in  a  court  of  record,  is  not  discontinued  by  a  vacancy  or 
change  in  the  judges  of  the  court,  or  by  the  re-election  or 
re-appointment  of  a  judge ;  but  it  must  be  continued,  heard 

AF-ER   THc'tORD    •^•ofriCt*'     IN    LAST    LINt.AOD--    AND    MAY 
Be    COMPELLED    80    TO    00,  BY   THE    COURT     IN    WiCH    THE    ACTION 
OR    SPECIAL    FPOCEEOINO    IS    PENOI NC« 

YoS^^ne      §  ^^'  ^  *^®  ^^*y  ^^^  county  of  New-York,  a  special 
judge      proceeding  instituted  before  a  judge  of  a  court  of  record,  or 

may  con-  -^  ?  •    ^^ 

^3®^  a  proceeding  commenced  before  a  judge  of  the  court,  out 
of  court,  in  an  action  or  special  proceeding  pending  in  a 
court  of  record,  may  be  continued  from  time  to  time,  before 
one  or  more  other  judges  of  the  same  court,  with  like  effect, 
as  if  it  had  been  instituted  or  commenced  before  the  judge, 
who  last  hears  the  sama 


oeedingB 

com- 

meuoed 

before 

another. 


Pro- 
yUions 
respect- 
ing the 
seaUof 
ooorta. 


§  27.  The  seal  of  the  court  of  appeals,  and  of  each  other 
court  of  record  in  the  State,  now  in  use,  shall  continue  to 
be  the  seal  of  the  court  in  which  it  is  in  use:  and  the  seal 
kept  by  the  county  clerk  of  each  county,  shall  continue  to 
be  the  seal  of  the  supreme  court,  of  the  circuit  court,  of  the 
court  of  oyer  and  terminer,  in  that  coimty,  and,  except  in 
the  city  and  county  of  New- York,  of  the  county  court  and 
court  of  sessions,  in  that  county.  The  seal  of  the  surrogate 
of  each  county  shall  continue  to  be  the  seal  of  the  surro- 
gate's court  of  that  county,  and  must  be  used  as  such  by 
an  officer,  who  discharges  the  duties  of  the  surrogate.  A 
description  of  each  of  the  seals,  specified  in  this  section, 
must  be  deposited  and  recorded  in  the  office  of  the  secre* 
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taiy  of  State,  unless  it  has  already  been  done ;  and  must 
tenuuB  of  record. 


▲BT.H 


§  28.  The  seal  kept  by  a  county  clerk,  as  prescribed  in  s«us  of 
ihe  last  section,  shall  continue  to  be  the  seal  of  the  county, 
and  must  be  used  by  him  where  he  is  required  to  use  an 
official  seaL 


§  29.  The  seal  of  a  court  may  be  affiized,  by  making  an  whatii  a 
unpi^ssion  directly  upon  the  paper.  leaung. 


§  30.  When  the  seal  of  a  court  is  so  injured,  that  it  can-  New 
not  be  conveniently  used,  the  court  must  cause  it  to  be 
destroyed ;  and  when  the  seal  of  a  court  is  lost  or  destroyed, 
the  court  must  cause  a  new  seal  to  be  made,  similar  in  all 
lespects  to  the  former  seal,  which  shall  become  the  seal  of 
the  court  The  expense  of  a  new  seal  for  a  county  clerk, 
a  surrogate's  court,  or  a  local  court  in  a  city,  must  be  paid  as 
part  of  the  contingent  expenses  of  the  county  or  of  the 
court,  as  the  case  requires.  The  expense  of  a  new  seal  for 
any  other  court  must  be  paid  from  the  State  treasury. 


ABTIOLE   T] 


:ii:^i 


UacBjAJXEOxm  PBonaioNB  bblatiho  to  thb  SnriNas  of  thb  Oourts. 

Bk.  n.  Booms,  fnel,  ete.,  how  fomiBhed. 

8SL  No  liquora,  etc,  to  be  Bold  in  oonrt-lioaBe. 

83.  Penalty. 

84.  Adjonmment  of  conrt  to  a  future  day. 

85.  Adjournment  to  next  day.  Judge  not  appearing. 

86.  When  court  to  be  adjourned  without  day. 

87.  OauMe  tried  elsewhere  than  at  court-house. 

88L  Goremor  may  change  place  for  holding  courts  of  record. 

89.  Such  appointment,  etc.«  to  be  recorded  and  published. 

40.  Judge  Biay  change  place  for  holding  court  of  recoid. 

4L  Actual  session  may  be  adjourned  to  another  place. 

4S.  Place  for  holding  courts  in  dty  of  New-York,  how  changed. 

43.  When  court-house  is  unfit  to  hold  court,  another  place  to  be  appointed. 

44  No  action  or  special  proceeding  abated,  etc.,  by  failure  or  acQoumment 

of  court. 
45.  Trial  once  conmienced  may  be  continued  beyond  term. 
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TITUB  1. 


NodU- 

Gontinn- 

anoeby 

reason  of 

vaoanoy, 

eto. 


issued.  A  wiit  or  other  process  thus  subscribed  or  indorsed, 
is  not  void  or  voidable,  by  reason  of  having  no  seal  or  a 
wrong  seal  thereon,  or  of  any  mistake  or  omission  in  the 
teste  thereof,  or  in  the  name  of  the  clerk,  unless  it  was 
issued  by  special  order  of  the  court. 

§  25.,^  An  action  or  special  proceeding,  civil  or  criminal, 
in  a  court  of  record,  is  not  discontinued  by  a  vacancy  or 
change  in  the  judges  of  the  court,  or  by  the  re-election  or 
re-appointment  of  a  judge ;  but  it  must  be  continued,  heard  i 
and  determined,  by  the  court,  as  constituted  at  the  time  of 
the  hearing  or  determination.  After  a  judge  is  out  of 
office,  he  may  settle  a  case  or  exceptions,  or  make  any  return 
of  proceedings, had  before  him  while  he  was  in  office.  ^^  ^•i''**: 


fcc   'u     ^  C/Cutlu.   t  Oi 


»»^tV,   (Aj.  »«fcL«^   v.    ^\.i»;^   Y>v«i 


.«    l~JL-«        >^       WAM-A*<tA    »    . 


In  New- 
York,  one 
judge 
may  con- 
tinue pro* 
oeedings 
oom- 
menoed 
before 
another. 


§  26.  In  the  city  and  county  of  New-York,  a  special 
proceeding  instituted  before  a  judge  of  a  court  of  record,  or 
a  proceeding  commenced  before  a  judge  of  the  court,  out 
of  court,  in  an  action  or  special  proceeding  pending  in  a 
court  of  record,  may  be  continued  from  time  to  time,  before 
one  or  more  other  judges  of  the  same  court,  with  like  effect, 
as  if  it  had  been  instituted  or  commenced  before  the  judge, 
who  last  hears  the  sama 


^ 


Pro- 
yUions 
respect- 
ing the 
sealBof 
ooortB. 


§  27.  The  seal  of  the  court  of  appeals,  and  of  each  other 
court  of  record  in  the  State,  now  in  use,  shall  continue  to 
be  the  seal  of  the  court  in  which  it  is  in  use:  and  the  seal 
kept  by  the  county  clerk  of  each  county,  shall  continue  to 
be  the  seal  of  the  supreme  court,  of  the  circuit  court,  of  the 
court  of  oyer  and  terminer,  in  that  county,  and,  except  in 
the  city  and  county  of  New- York,  of  the  county  court  and 
court  of  sessions,  in  that  county.  The  seal  of  the  surrogate 
of  each  coxmty  shall  continue  to  be  the  seal  of  the  surro- 
gate's court  of  that  county,  and  must  be  used  as  such  by 
an  officer,  who  discharges  the  duties  of  the  surrogate.  A 
description  of  each  of  the  seals,  specified  in  this  section, 
must  be  deposited  and  recorded  in  the  office  of  the  secre- 
12 
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tary  of  State,  unless  it  has  already  been  done ;  and  must 
remain  of  record. 


▲BT.IL 


§  28.  The  seal  kept  by  a  county  clerk,  as  prescribed  in  s«us  of 
the  last  section,  shall  continue  to  be  the  seal  of  the  county, 
and  must  be  used  by  him  where  he  is  required  to  use  an 
official  seal. 


§  29.  The  seal  of  a  court  may  be  affixed,  by  making  an  wiiat  ii  a 

•  I*  ii  ji  8Uffioi6llt 


'OOmX  mUBV  UaUPU  Or  'ttOW 


respects  to  the  former  seal,  which  shall  become  the  seal  of 
the  court.  The  expense  of  a  new  seal  for  a  county  clerk, 
a  surrogate's  court,  or  a  local  court  in  a  city,  must  be  paid  as 
part  of  the  contingent  expenses  of  the  county  or  of  the 
courts  as  the  case  requires.  The  expense  of  a  new  seal  for 
any  other  court  must  be  paid  from  the  State  treasury. 


ABTIOLE   THISD. 

MnaKLLAHBOUB  Pbotusioks  bblatihg  to  the  SnriNas  of  thb  Oottbts. 

Bb.  81.  BoomB,  fuel,  etc.,  how  furnished. 

82.  No  liqnon,  etc.,  to  be  sold  in  court-house. 

83.  Penalty. 

ZL  ▲•dyonininent  of  court  to  a  future  day. 

85.  Adjournment  to  next  day.  Judge  not  appearing. 

88.  When  court  to  be  adjourned  without  day. 

87.  Oauses  tried  elsewhere  than  at  court-house. 

88.  Oovemor  may  change  place  for  holding  courts  of  record. 

89.  Such  appointment,  etc.«  to  be  recorded  and  published. 
40.  Judge  Biay  change  place  for  holding  court  of  record. 
4L  Actual  session  may  be  adjourned  to  another  place. 

48.  Place  for  holding  courts  in  dty  of  New-York,  how  changed. 

43.  When  court-house  is  unfit  to  hold  court,  another  place  to  be  appointed. 

41  No  action  or  special  proceeding  abated,  etc.,  by  failure  or  adjournment 

of  court. 
45.  Trial  once  commenced  may  be  continued  beyond  term. 
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issued  A  wiit  or  other  process  thus  subscribed  or  indorsed, 
is  not  void  or  voidable,  by  reason  of  having  no  seal  or  a 
wrong  seal  thereon,  or  of  any  mistake  or  omission  in  the 
teste  thereof,  or  in  the  name  of  the  clerk,  unless  it  was 
issued  by  special  order  of  the  court. 

Nodii-         §  25.,^  An  action  or  special  proceeding,  civil  or  criminal, 
anoe  by"  in  a  coml)  of  rccord,  is  not  discontinued  by  a  vacancy  or 
vaoanoy,   change  in  the  judges  of  the  court)  or  by  the  re-election  oir 
re-appointment  of  a  judge ;  but  it  must  be  continued,  heard 
and  determined,  by  the  court,  as  constituted  at  the  time""" 
the  hearing  or  determination.    After  a  judge  is  out 
office,  he  may  settle  a  case  or  exceptions,  or  make  any  retc 
of  proceedings,  had  before  him  while  he  was  in  office.  «^* 

YoSone      §  ^^"  ^  *^^  ^^^  ^^^  couuty  of  New-York,  a  spedal 

may^oon-  Proceeding  instituted  before  a  judge  of  a  court  of  record,  or 

o^d^r  *  proceeding  commenced  before  a  judge  of  the  court,  out 

meaoed    ^^  court,  in  an  action  or  special  proceeding  pending  in  a 

waoti?«p.   ^ourt  of  record,  may  be  continued  from  time  to  time,  before 

one  or  more  other  judges  of  the  same  court,  with  like  effect, 

as  if  it  had  been  instituted  or  commenced  before  the  judge, 

who  last  hears  the  same. 


vistong  §  27.  The  seal  of  the  court  of  appeals,  and  of  each  other 
S5g^  court  of  record  in  the  State,  now  in  use,  shall  continue  to 
ooartsf  ^®  *1^^  s^al  of  the  court  in  which  it  is  in  use:  and  the  seal 
kept  by  the  county  clerk  of  each  county,  shall  continue  to 
be  the  seal  of  the  supreme  court,  of  the  circuit  court,  of  the 
court  of  oyer  and  terminer,  in  that  county,  and,  except  in 
the  city  and  county  of  New- York,  of  the  county  court  and 
court  of  sessions,  in  that  county.  The  seal  of  the  surrogate 
of  each  coxmty  shall  continue  to  be  the  seal  of  the  surro- 
gate's court  of  that  coxmty,  and  must  be  used  as  such  by 
an  officer,  who  discharges  the  duties  of  the  surrogate.  A 
description  of  each  of  the  seals,  specified  in  this  section, 

must  be  deposited  and  recorded  in  the  office  of  the  seo^' 
12 


CHAP.  I.]  SEAia  OF  OOUBTS.  §§  28-^0. 


taiy  of  State,  unless  it  has  already  been  done ;  and  mnst 
remain  of  record. 


▲BT.H 


§  28.  The  seal  kept  by  a  county  clerk,  as  prescribed  in  s«us  of 
the  last  section,  shall  continue  to  be  the  seal  of  the  county, 
and  must  be  used  by  him  where  he  is  required  to  use  an 
official  seal 


S  99.  13ie  BmksL^stSUk  ^^^7  ^^  affixed,  by  making  an  wiiatii  a 


ir  "TT^^^^^^^M  ^^  Buffioient 


«HB  w«u«  4MM«»v  vmaEw  tt  jiow  mmi  HI  ue  jomie,  HMmtT  m  au 

respects  to  the  former  seal,  which  shall  become  the  seal  of 
the  court.  The  expense  of  a  new  seal  for  a  county  clerk, 
a  surrogate's  court,  or  a  local  court  in  a  city,  must  be  paid  as 
part  of  the  contingent  expenses  of  the  county  or  of  the 
court,  as  the  case  requires.  The  expense  of  a  new  seal  for 
any  other  court  must  be  paid  from  the  State  treasury. 


ABTIOLE   T] 


:ii:^i 


MnCBLLAHIOUB  PbOYISIOKS  BBLATING  TO  THB  SnrmOS  OF  THB  OOURTS. 

8k.  81.  Boomfl,  fael,  etc.,  how  fornished. 

88.  No  liqQon,  etc,  to  be  Bold  in  court-house. 
88.  Penalty. 

84.  Adjonmment  of  oonrt  to  a  f atnre  day. 

85.  Adjoumment  to  next  day.  Judge  not  appearing. 

86.  When  court  to  be  adjourned  without  day. 

87.  Causes  tried  elsewhere  than  at  court-house. 

88.  Ooremor  may  change  place  for  holding  courts  of  record. 

89.  Such  appointment,  etc.«  to  be  recorded  and  published. 

40.  Judge  Biay  change  place  for  holding  court  of  record. 

41.  Actual  session  may  be  adjourned  to  another  place. 

48.  Place  for  holding  courts  in  dty  of  New-York,  how  changed. 

48.  When  court-house  is  unfit  to  hold  court,  another  place  to  be  appointed. 

44.  No  action  or  special  proceeding  abated,  etc,  by  failure  or  adjoumment 

of  court. 

45.  Trial  onoe  commenced  may  be  continued  beyond  term. 

13 


§§  31-36.  SITTDfOS  OP  THE  OOUBTS.  [oHip.  r. 

^^^^*  §  81.  Except  where  other  provision  is  made  therefor  bjr 
how  f Sri*  ^^j  *^®  board  of  supervisors*  of  each  county  must  provide 
nished.  ^^ch  couTt  of  rccord,  appointed  to  be  held  therein,  witk 
proper  and  convenient  rooms  and  Aimiture,  together  with 
attendants,  fuel,  lights,  and  stationery,  suitable  and  suffi- 
cient for  the  transaction  of  its  business.  If  the  supervisors 
neglect  so  to  do,  the  court  may  order  the  sherifE  to  make 
the  requisite  provision ;  and  the  expense  incurred  by  liim 
in  carrying  the  order  into  effect^  when  certified  by  the  court, 
is  a  coimty  charge. 

So  §  32.,,Strong,  spirituous, or  fermented  liquor, or  wine,  shall 

eto?^to  be  not,  on  any  pretence  whatever,  be  sold  within  a  building 
TOort-      established  as  a  court-house  for  holding  courts  of  record, 

house*  -i  •!  ■^^■^■^i^™^"^— ^'****^^^^^^'^^"' 

tTRlKC    OUT    ALL    AFTER    ••XHCReiN**     IN    FOURTH    LINE. 


attending  them,  in  which  the  sale  has  been  authorized  by 
a  resolution  of  the  board  of  supervisors  of  the  county.J 

Penalty-       §  38.  A  person  violating  the  last  section  is  guilty  of  a 
misdemeanor. 


mSS™"  §  ^^*  ^  general,  special,  or  trial  term  of  a  court  of  record 
■jStore  ^^^y  ^®  adjourned,  from  day  to  day,  or  to  a  specified  future 
day.  day,  by  an  entry  in  the  minutes.  Jurors  may  be  drawn 
for,  and  notified  to  attend  a  term  so  adjourned,  and  causes 
may  be  noticed  for  trial  thereat,  as  if  it  was  held  by  orig- 
inal appointment  Any  judge  of  the  court  may  so  adjourn 
a  term  thereof,  in  the  absence  of  a  sufficient  number  of 
judges  to  hold  the  term. 

Adjourn-      §  85.,,  If  a  judge,  authorized  to  hold  a  term  of  a  court, 

next  day,  docs  not  comc  to  the  place,  where  the  term  is  appointed  to 

appeer-    be  held,  before  four  o'clock  in  the  afternoon  of  the  day  so 

appointed,  the  sheriff  or  clerk  must  then  open  the  term,  and 

forthwith  adjourn  it  to  nine  o'clock  in  the  morning  of  the 

next  day.  •%*:••   =•    -""^  '- '    -■  -  ^  ■  ••^'-^-    ■  ■*■  ^■"        '  * ;*    ■■^' 


U 


SECT  I  ON      36* 
IN    PLACt    CF    THIS    SllCTI  0N«  RCAD-*^!  F,  BEFORC    FOnR    O^CLOCIC 

OF   THE    SECOND    DAY, THE    SHERIFF    OR   THE    CLERK    RECEIVES 

rmOii    A    «IU  DSC,  AUTHOR  I  ZrD   TO    HOLD   THE    TERM,  A    WRITTEN    D| - 

ftECETlON   TO    ADJOURN   THE    TERM    TO    A    FUTURE    DAY    CERTAIN, 


HC    MUST    AOilOURN    IT    ACCORDi  NSLT,  I NSTEAD    OF    ADJOURNING    IT 
At    PRESCRIBCD    IN    THE    LAST    SECTION*       THE    DIRECTION    MUST 
BE    ENTERED    IN   THE    MINUTES    AS    AN    ORDER* 

wniingy  fliat  it  ahaH  be  tried  or  heard  and  detennined,  eke-  "^'^"^ 
wliere  than  at  the  court-house.  The  stipulation  must  spe- 
cify the  place  of  trial  or  hearing,  and  must  be  filed  in  the 
office  of  the  clerk ;  and  the  trial  or  hearing  must  be  brought 
on  upon  the  usual  notice,  unless  otherwise  provided  in  the 
stipulation. 

§  38.  K  the  governor  deems  it  requisite,  'by  reason  of  ooyemor 
war,  pestilence,  or  other  public  calamity,  or  the  danger  ojang^^^ 
thereof,  that  the  next  ensuing  term,  or  the  next  ensuing  j^^^^ 
adjourned  sitting,  of  the  court  of  appeals,  or  that  the  next  ^oord. 
ensuing  term  of  any  other  court  of  record,  appointed  to  be 
held  elsewhere  than  in  the  city  of  New- York,  should  be 
held  at  a  place,  other  than  that  where  it  is  appointed  to 
be  held,  he  may,  by  proclamation,  appoint  a  different  place 
within  its  district, for  the  holding  thereof:  and  at  any  time 
thereafter  he  may  revoke  the  appointment,  and  appoint 
another  place,  or  leave  the  term  to  be  held  at  the  place 
where  it  would  have  been  held,  but  for  his  appointment 

§  89.  Such  an  appointment  or  revocation  must  be  under  saoh  ap- 
the  hand  of  the  governor,  and  filed  in  the  office  of  thement, 
secretary  of  State ;  it  must  be  published  in  such  newspapers  re^rded 
and  for  such  time,  as  the  governor  directs ;  and  the  expense  ShcSu 
of  the  publication  must  be  paid  out  of  the  State  treasury. 

§  40.  If  a  malignant,  contagious,  or  epidemic  disease  judge 
exists  at  the  place,  where  a  term  of  a  court  of  record  is  ohSige 
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§§  46-47.  JUDGES.  [ohap.i. 


nrutii 


TITLE  n. 

Provieions  of  general  a/pplicationj  rdatmg  to  ihejvdge%y  a/nd 

cet'tain  other  officers  of  the  cowrta. 

AsnCLE  1.  General  x>owerB,  daties,  liabilities^  and  dlBabilities  of  Judges,  and 

officers  acting  jadidally. 

2.  Attorneys  and  counsellors  at  law. 

8.  General  provisions  concerning  certain  ministerial  officers,  connected 
with  the  administration  of  justice ;  and  special  provisions  concern-^ 
ing  officers  of  that  description,  attached  to  two  or  more  oonrta. 


ARTICLE   FIBST. 

GransRAL  Powers,  Dxttibs,  LiABiLrriEs,  A2!n>  Disabiutibs  of  Judges,  asd 

Officebs  acting  Judicially. 

Sec.  46.  Judge  not  to  sit  where  he  is  a  party,  etc.,  or  has  not  heard  argument. 

47.  Judge  not  to  be  interested  in  costs. 

48.  Disability  of  judge  in  certain  appeals. 

49.  Judge  or  judge's  partner  not  to  practice  in  his  court. 

50.  Judge's  partner  or  clerk  not  to  practice  before  him ;  Judge  not  to  practice 

in  a  cause  which  has  been  before  him. 
61.  Judge  not  to  take  fees  for  advice  in  certain  cases. 

63.  Substitution  of  one  officer  for  another  in  special  proceeding. 
68.  Proceedings  before  substituted  officer. 

64.  Judge  to  file  certificate  of  age,  etc. 

Ju^  not     §  46.  A  judge  shall  not  sit  as  such  in,  or  take  any  part 
where  he  in  the  decision  of,  a  cause  or  matter  to  which  he  is  a  party, 

IS  a  party*  ,  •  • 

®*0m  or  or  in  which  he  has  been  attorney  or  counsel,  or  in  which  he 
heard  ig  interested,  or  in  which  he  would  be  excluded  from  being 
ment.  a  juTor,  by  reason  of  consanguinity  or  affinity  to  either  of 
the  parties.  A  judge,  other  than  a  judge  of  the  court  of 
appeals,  shall  not  decide  or  take  part  in  the  decision  of  a 
question,  which  was  argued  orally  in  the  court,  when  he 
was  not  present  and  sitting  therein  as  a  judge. 

to  bein?*      §  47.  A  judge  shall  not,  directly  or  indirectly,  be  inter- 

terested    ested  in  the   costs   of  an   action  or  special  proceeding, 

brought  before  him,  or  in  a  court  of  which  he  is,  or  is 

entitled  to  act  as  a  member,  except  an  action  or  a  special 

18 


CHAP.  Lj  JUDGES.  §§48-50. 

proceeding  to  which  he  is  a  party,  or  in  which  he  is  inter- 
ested. 


ABT.t. 


§  48.  Where  an  appeal  has  been  taken  to  a  court  of  ses-  Disabuitj 
dons,  in  which  a  town  in  the  county  is  interested,  ainoertaia 
justice  of  the  peace,  who  is  a  resident  of  that  town,  shall 
not  sit  as  a  justice  of  sessions,  upon  the  hearing  of  the  appeaL 
Except  as  specified  in  this  section,  a  judge  of  a  court  of 
record  is  not  disqualified,  from  hearing  or  deciding  an  action 
or  special  proceeding,  matter,  or  question,  by  reason  of  his 
being  $  resident  or  a  tax-payer  of  a  town,  village,  city,  or 
county,  interested  therein. 

r 

§  49.  A  judge  shall  not  practice  or  act  as  an  attorney  or  j^^,^ 

counsellor,  in  a  court  of  which  he  is,  or  is  entitled  to  act  partner 

.  ....  ^*^^ 

as  a  member,  or  in  a  cause  originating  in  that  court.    A  ^^JJ^j^ 

law  partner  of,  or  person  connected  in  law  business  with  o^upt. 
a  judge,  shall  not  practice  or  act  as  an  attorney  or  counsellor, 
in  a  court,  of  which  the  judge  is,  or  is  entitled  to  act  as  a 
member,  or  in  a  cause  originating  in  that  court ;  except 
where  the  latter  is  a  member  of  a  court,  ex-officio,  and  does 
not  officiate  or  take  part,  as  a  member  of  that  court,  in  any 
of  the  proceedings  therein.  An  ex-oficio  judge  shall  not, 
directly  or  indirectly,  be  interested  in  the  costs,  or  the  com- 
pensation of  an  attorney  or  counsellor,  in  the  court  of  which 
he  is  ex-officio  a  judge. 


§  50.  The  law  partner  or  clerk  of  a  judge  shall  not  prac-  Judge's 


9EC^  50-- STRIKE    OUT    ALL    AFTCH    •  •  CHAFACTCM  •     IN    6TH^  LI  Nl 


*      "  *'  '     o  '  before 

judge  shall  not  act  as  attorney  or  counsellor  in  any  action  w™* 
or  special  proceeding,  which  has  been  before  him  in  his  ^ot  to 
official  character.    But  this  section  does  not  apply  to  a  case,  "\_a  ^aw 

, .         .        .  T  which  has 

where  an  action  brought  or  a  special  proceeding  instituted  ^een  be- 

betore  the  judge,  or  in  his  court,  has  been  discontinued  or 

laransferred  to  another  court  or  judge,  by  reason  of  the 

jndge^s  interest  therein. 
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§g  41-43. 


TBMPOBABT  OOUET-HOUSBS. 


[OHAP. 


TITUB  L 

plaoefor 
holding 
ooortof 
record. 


appointed  to  be  held,  and  the  governor  lias  not  appointed, 
under  the  last  two  sections,  another  place  to  hold  the  same, 
the  jndge,  or,  if  there  are  two  or  more,  the  chief  or  presid- 
ing judge,  designated  to  hold  the  term,  may,  by  order,  direct 
the  term  to  be  held  at  another  place,  designated  by  him,  with- 
in the  district  for  which  it  is  to  be  held.  The  order  must  be 
forthwith  filed,  in  theoflSce  of  the  clerk  of  the  county  where 
the  term  was  to  be  held,  and  published  in  such  newspapers, 
and  for  such  a  time,  as  the  judge  directs  therein ;  and  there- 
after the  governor  shall  not  appoint  another  place,  for  hold- 
ing  that  term. 


Aotaal 
eesaion 
maybe 
adjourn- 
ed to  an- 
other 
place. 


§41.  If,duringtheactualsessionof atermof acourtof 
record,  the  judge,  or  a  majority  of  the  judges,  holding  the 
same,  deem  it  inexpedient,  by  reason  of  war,  pestilence  or 
other  public  calamity,  or  the  danger  thereol^  or  for  want  of 
suitable  accommodation,  that  the  term  should  be  continued  at 
the  place  where  it  is  then  being  held,  the  court  may,  by  order, 
adjourn  the  term,  to  be  held  at  any  other  time  and  place 
within  its  district.  Notice  of  such  an  adjournment  must 
be  given,  as  the  court  directs  by  the  order. 


Plaoe  for 
holdin 


city 
New- 
York, 
how 
changed. 


§  *^-  ^^  mayor,  or,  in  case  of  his  absence,  or  other  dis- 
oowrtB  In  ability,  the  recorder  of  the  city  of  New- York,  may,  by 
proclamation,  direct  that  the  next  ensuing  term  of  any  court, 
other  than  the  court  of  appeals,  appointed  to  be  held  in 
that  city,  shall  be  held  in  any  building,  within  the  city 
of  New-York,  other  than  the  building  where^  the  same 
is  regularly  to  be  held,  i^  in  his  opinion,  war,  pestilence, 
05  other  public  calamity,  or  the  danger  thereof,  or  the 
destruction  or  injury  of  the  building,  or  the  want  of  suit- 
able accommodation,  renders  it  necessary  that  some  other 
place  should  be  selected.  The  proclamation  must  be  pub- 
lished in  two  or  more  daily  newspapers,  published  in  the 
city  of  New-York. 


When 
oonrt- 
honaeis 


§  48.  K  the  building  established  as  a  court-house  in  any 
other  county  is  destroyed,  or  is,  for  any  cause,  unsafe,  incon- 
16 
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venienty  or  unfit  for  holding  court  therein,  the  county  judge 
of  the  county  may,  by  an  order  filed  in  the  office  of  the  g^*  ^ 
clerk  of  the  county,  appoint  another  building  in  the  vicinity  Another 
for  temporarily  holding  courts.     The  building  so  appointed  g^® 


to 


ap- 


becomes  the  court-house  of  the  county,  for  the  time  being ;  poi'^'®^^- 
and  business  transacted  therein  has  the  same  effect,  ss  if  it 
was  transacted  at  the  usual  place. 

§  44.  When  a  term  of  S  court  fails  or  is  adjourned,  or  No  action 
the  time  or  place  of  holding  the  same  is  changed,  as  pre-  prooeed- 
scribed  in  this  chapter,  an  action,  special  proceeding,  writ,  tea,  etc.. 
process,  recognizance,  or  other  proceeding,  civil  or  criminal,  or  ad- 
returnable,  or  to  be  heard  or  tried,  at  that  term,  is  not  ment  of 

,  ,  .  ■  ooart. 

abated,  discontinued,  or  rendered  void  thereby ;  but  all  per- 
sona are  bound  to  appear,  and  all  proceedings  must  be  had, 
at  the  time  and  place  to  which  the  term  is  adjourned  or 
changed,  or,  if  it  fails,  at  the  next  term,  with  like  e£Eect  as 
if  the  term  was  held,as  originany  appointed. 

§  45.  Where  the  trial  or  hearing  of  an  issue  of  fact.  Trial 

•  •-!•  j»  "T  f  ••"!  •     •      t    once  ooni- 

joined  m  an  action  or  special  proceedmg,  civil  or  cnmmal,  menoed 
has  been  commenced  at  a  term  of  a  court  of  record,  it  may,  continued 
notwithstanding  the  expiration  of  the  time  appointed  for  tenn? 
the  term  to  continue,  be  continued  to  the  completion  thereof; 
inclading,  if  the  cause  is  tried  by  a  jury,  all  proceedings 
taken  therein  until  the  actual  discharge  of  the  jury ;  or,  if 
it  is  tried  by  the  court  without  a  jury,  until  it  is  finally 
submitted  for  a  decision  upon  the  merits. 

[3]  ir 


§§_46-47.  JUDGES.  [ohap.  i. 


TTtlMt. 


TITLE  n. 

Provisions  of  general  application^  relating  to  thejttdgeSy  and 

certain  other  officers  of  the  cowrts. 

ARTICLE  1,  Qenenl  x>owerB,  daties,  liabilitlea,  and  dlBabilities  of  Judges^  and 

officers  acting  jadid&lly. 

2.  Attorneys  and  counsellors  at  law. 

8.  General  provisions  concerning  certain  ministerial  officers,  connected 
with  the  administration  of  jastice ;  and  special  provisions  concern-^ 
ing  officers  of  that  description,  attached  to  two  or  more  ooorts. 


ARTICLE   FIBST. 

GransRAL  Powers,  Duties,  Liabilities,  Ai!n>  DiSASiiirnBS  of  Judqbs,  ahd 

Officebs  actcno  Judiciallt. 

Sec.  46.  Judge  not  to  sit  where  he  is  a  party,  etc.,  or  has  not  heard  argument. 

47.  Judge  not  to  be  interested  in  costs. 

48.  Disability  of  judge  in  certain  appeals. 

49.  Judge  or  judge's  partner  not  to  practice  in  his  court. 

50.  Judge's  partner  or  clerk  not  to  practice  before  him ;  judge  not  to  practice 

in  a  cause  which  has  been  before  him. 
61.  Judge  not  to  take  fees  for  advice  in  certain  cases. 
53.  Substitution  of  one  officer  for  another  in  special  proceeding. 
58.  Proceedings  before  substituted  officer. 
64.  Judge  to  file  certificate  of  age,  etc. 

Jndm  not     §  46.  A  judge  shall  not  sit  as  such  in,  or  take  any  part 
where  he  in  the  decision  of,  a  cause  or  matter  to  which  he  is  a  party, 

is  a  party,  .  .  • 

g^-»  or  or  in  which  he  has  been  attorney  or  counsel,  or  in  which  he 
heard  is  interested,  or  in  which  he  would  be  excluded  from  being 
ment.  a  juTor,  by  reason  of  consanguinity  or  affinity  to  either  of 
the  parties.  A  judge,  other  than  a  judge  of  the  court  of 
appeals,  shall  not  decide  or  take  part  in  the  decision  of  a 
question,  which  was  argued  orally  in  the  court,  when  he 
was  not  present  and  sitting  therein  as  a  judge. 

J^dge  not      §  47.  A  judge  shall  not,  directly  or  indirectly,  be  inter- 

terpsted    estcd  in  the   costs   of  an   action  or  special  proceeding, 

brought  before  him,  or  in  a  court  of  which  he  is,  or  is 

entitled  to  act  as  a  member,  except  an  action  or  a  special 
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proceeding  to  which  he  is  a  party,  or  in  which  he  is  inter-   ^™'  ** 
ested« 


§  48.  Where  an  appeal  has  been  taken  to  a  court  of  ses-  Disabuity 
sions,  in  which  a  town  in  the  county  is  interested,  ainoertaia 
justice  of  the  peace,  who  is  a  resident  of  that  town,  shall 
not  sit  as  a  justice  of  sessions,  upon  the  hearing  of  the  appeal 
Except  as  specified  in  this  section,  a  judge  of  a  court  of 
record  is  not  disqualified,  from  hearing  or  deciding  an  action 
or  special  proceeding,  matter,  or  question,  by  reason  of  his 
being  a  resident  or  a  t^x-payer  of  a  town,  village,  city,  or 
county,  interested  therein. 


§  49.  A  judge  shall  not  practice  or  act  as  an  attorney  or  Jndge  <» 
counsellor,  in  a  court  of  which  he  is,  or  is  entitled  to  act  partner 
as  a  member,  or  in  a  cause   origiaating  in  that  court.     A  J^  prao- 
law  partner  of,  or  person  connected  in  law  business  with  oo'*^- 
a  judge,  shall  not  practice  or  act  as  an  attorney  or  counsellor, 
in  a  court,  of  which  the  judge  is,  or  is  entitled  to  act  as  a 
member,  or  in  a  cause  originating  in  that  court ;  except 
where  the  latter  is  a  member  of  a  court,  ex-officio,  and  does 
not  officiate  or  take  part,  as  a  member  of  that  court,  in  any 
of  the  proceedings  therein.     An  ex-oMcio  judge  shall  not, 
directly  or  indirectly,  be  interested  in  the  costs,  or  the  com- 
pensation of  an  attorney  or  counsellor,  in  the  court  of  which 
he  is  ex-officio  a  judge. 


§  50.  The  law  partner  or  clerk  of  a  judge  shall  not  prac-  Judge's 

9EC^50— STPIKE    OUT    ALL    AFTCPI    •  •  CHAWACTCM  •     IN    STH^LINC 


*      •  "  '     o  ~----^  ..._-.      """  tief ore 

judge  shall  not  act  as  attorney  or  counsellor  in  any  action  iiim ; 
or  special  proceeding,  which  has  been  before  him  in  his  not  to 
official  character.    But  this  section  does  not  apply  to  a  case,  ^  »  cause 

whioh  b&s 

where  an  action  brought  or  a  special  procjeeding  instituted  ^^^  go- 
before  the  judge,  or  in  his  court,  has  been  discontinued  or 
transferred  to  another  court  or  judge,  by  reason  of  the 
judge's  interest  therein, 
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Judge  not  §  5 1.  A  judge  or  other  judicial  officer,  shall  not  demand, 
feefl^p  ^^  receive  a  fee  or  other  compensation,  for  giving  his  advice 
^ri&hi^  in  a  matter  or  thing  pending  before  him,  or  which  he  has 
cases.       reason  to  believe  will  be  brought  before  him  for  decision  ; 

or  for  preparing  a  paper  or  other  proceeding,  relating 
.  to  such  a  matter  or  thing;  except  a  justice  of  the  peace,  in 

a  case  where  a  fee  is  expressly  allowed  to  him  by  law. 


Sttbstitn-      g  52.  In  case  of  the  death,  sickness,  resignation,  removal 
oneomom  in^oui  office,  abseucc  from  the  county,  or  other  disability  of 
B^%a^    an  officer,  before  whom  a  special  proceeding  has  been  insti- 
Fm***^"  tuted,  where  no  express  provision  is  made  by  law  for  the 
continuance  thereof,  it  may  be  continued  before  the  officer's 
successor,  or  any  other  officer  residing  in  the  same  county, 
before  whom  it  might  have  been  originally  instituted ;  or,  if 
there  is  no  such  officer  in  the  same  county,  before  an  officer 
in  an  adjoining  county,  who  would  originally  have  had  ju- 
risdiction of  the  subject-matter,  if  it  had  occurred  or  existed 
in  the  latter  county. 


ppooeed-  §  58.  At  the  time  and  place  specified  in  a  notice  or  order, 
fore  sub-  for  a  party  to  appear,  or  for  any  other  proceeding  to  be 
offloer.  taken,  or  at  the  time  and  place  specified  in  the  notice  to  be 
given,  as  prescribed  in  this  section,. the  officer  substituted 
as  prescribed  in  the  last  section,  or  in  any  other  provision 
of  law,  to  continue  a  special  proceeding  instituted  before 
another,  may  act,  with  respect  to  the  special  proceeding, 
as  if  it  had  been  originally  instituted  before  him.  But  a 
proceeding  shall  not  be  taken  before  a  substituted  officer, 
at  a  time  or  place,  other  than  that  specified  in  the  original 
notice  or  order,  until  notice  of  the  substitution,  and  of  the 
time  and  place  appointed  for  the  proceeding  to  be  taken,  has 
been  given,  either  by  personal  service  or  by  publication, 
in  such  manner  and  for  such  time  as  the  substituted  officer 
directs,  to  each  party  who  may  be  affected  thereby,  and  .^^q 
who  has  not  appeared  before  either  officer.  Where,  after 
a  hearing  has  been  commenced,  it  is  adjourned  to  the  next 
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ABXil. 


judicial  day,  each  day  to  which  it  is  so  adjourned,  is 
T^arded,  for  the  purposes  of  this  section,  as  the  day  specified 
in  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  substituted  officer,  as  the  case  requires. 


§^  54.  A  judge  of  a  court  of  record  must,  within  ten  Judge  to 
days  after  he  enters  on  the  duties  of  his  office,  make  and  tmoate  uf 
sign  a  certificate,  stating  his  age,  and  the  time  when  his 
official  term  will  expire,  either  by  completion  of  a  full  term, 
or  by  reason  of  the  disability  of  age,  prescribed  in  the  con- 
stitution. The  certificate  must  be  filed  in  the  office  of  the 
secretary  of  State,  wh6  must  keep  a  record  of  the  time  of 
the  conmiencement  an^  termination  of  the  official  term,  of 
each  judge  of  a  court  of  record. 


ARTICLE  SECOND. 

ATTOB2T1ET8  Ain>  GOUNBKLLOBS  AT  LAW. 

8b&  55.  Party  may  appear  in  person  or  by  attorney. 

56.  Examination  and  admission  of  attorneys. 

57.  Roles,  how  changed. 

58.  Exemptions  to  gradnates  of  certain  law  schools. 

60.  Attorney's  oath  of  office,  and  certificate  of  admission. 
(SO.  Attorneys  residing  in  adjoining  states. 

61.  Clerks,  etc.,  not  to  practice. 

62.  Id. ;  as  to  sheriff,  etc. 

68.  None  but  attorneys  to  practice  in  New- York  and  Kings  counties. 

64.  Penalty  for  Tlolation,  or  suffering  yiolation  of  last  section. 

65.  Death  or  disability  of  attorney ;  proceedings  therenpon. 

66.  Attorney  or  connsel's  compensation. 

67.  Removal  or  saspension  for  malpractice,  ete. 

68.  Most  be  on  notice. 

69.  Removal  or  suspension,  how  to  operate. 

70.  Punishment  for  deceit,  etc. 
7L  Id. ;  f or  wilful  delay  of  action. 
72.  Attorney  not  to  l«nd  his  name. 
78.  Attorney  not  to  buy  daim. 

74.  Certain  loans  prohibited. 

75.  Penalty. 

76.  limitation  of  preceding  sections. 

77.  flame  rule  when  party  prosecutes  in  person. 

78.  Partner  of  district-attorney,  etc.,  not  to  defend  pioseeutioiui. 

79.  Attorney  not  to  defend  when  he  has  been  public  prosecutor. 

80.  Penalty. 

81.  Limitation  of  provisions. 
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Party  §  55.  A  party  to  a  civil  action,  who  is  of  full  age,  may 

may  ap-  prosccute  or  defend  the  same  in  person  or  by  attorney,  at 
pereon  lis  election,  unless  he  has  been  judicially  declared  to  be 
attorney,  incompetent  to  manage  his  aflEairs,  Each  provision  of  this 
act,  relating  to  the  conduct  of  an  action,  wherein  the  attor- 
ney for  the  party  is  mentioned,  includes  a  party  prosecut- 
ing or  defending  in  person,  unless  otherwise  specially 
prescribed  therein,  or  unless  that  construction  is  manifestly 
repugnant  to  the  context.  If  a  party  has  an  attorney  in 
the  action,  he  cannot  appear  to  act  in  pei'son,  where  an 
attorney  may  appear  or  act,  either  by  special  provision  of 
law,  or  by  the  course  and  practice  of  the  court. 

ft 

Examinar-      §  56.  A  male  citizcu  of  the  State,  of  full  age,  hereafter 

admiBBioa  applying  to  be  admitted  to  practice  as  an  attorney  or  coun- 
neya.  scUor,  in  the  courts  of  record  of  the  State,  must  be  examined 
at  a  general  term  of  the  supreme  court,  by  the  justices  hold- 
ing the  term,  or  a  committee  appointed  by  them.  If  it  is 
found  that  he  has  complied  with  the  rules,  established  by 
the  court  of  appeals  for  that  purpose,  and  he  is  approved, 
by  the  justices  holding  the  term,  for  his  good  character  and 
learning,  the  court  must  direct  an  order  to  be  entered,  stat- 
ing those  facts,  and  admitting  him  to  practice  as  an  attorney 
and  counsellor,  in  all  the  courts  of  record  of  the  State, 
Thereupon,  after  qualifying,  as  prescribed  in  section  59  of 
this  act,  he  is  entitled  to  practice  accordingly;  subject, 
nevertheless,  to  suspension  or  removal  from  office,  as  pre- 
scribed by  law. 

Rules,  §  57,  The  rules   established  by  the  court  of  appeals, 

•hanged,  touchiug  the  admission  of  attorneys  and  counsellors  to  prac- 
tice in  the  courts  of  record  of  the  State,  shall  not  be  changed 
or  amended,  except  by  a  majority  of  the  judges  of  that  court. 
A  copy  of  each  amendment  of  those  rules  must,  within  five 
days  after  it  is  adopted,  be  fil6d  in  the  office  of  the  secre- 
tary of  State;  who  must  transmit  a  printed  copy  thereof  to 
the  clerk  of  each  county,  and  to  the  presiding  justice  of 

the  supreme  court,  in  each  judicial  department,  and  also 
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eaose  the  same  to  be  published,  in  the  next  ensuing  volume    ^"'  *" 
of  the  session  law& 

&  Rft  IffAthing  contained  in  the  last  two  sections  prevents  iBxemp- 

^*^       IN   LfNC    S      tTRIItC   0«T   AtL    UP 

^0      ••O-.-     ,N      U.NC    6.AH0    ,N.CRT   THE    reLLO.INO:    Or      THE 

LAW 

ALBANY  LAW  SCHOOL, THE  OEPAqruPM^   /%«.  .. 

A        ^  X   *  4.^.    >•"«•  WEPARTMEfrr   OF  UM|  OM  UNI  VERSi TV 

department  of  tlie  umverBit^  vx  v^^ ^  .  •^'^•i  rr, 

of  the  law  school  of  Columbia  College,  or  of  the  law  depart- 
ment of  Hamilton  College,  and  produces  his  diploma  upon 
his  application  for  admission. 

§  59.  Each  person,  admitted  as  prescribed  in  the  last  ^^tor- 
three  sections,  must,  upon  his  admission,  take  the  consti-  of  office, 
tntional  oath  of  office  in  open  court;  and  subscribe  the  same  ^^  ®' 
in  a  roll  or  book,  to  be  kept  in  the  supreme  court  for  that  sion. 
pm^se.    The  clerk,  upon  the  payment  of  the  fees  allowed 
by  law,  must  deliver  to  the  person  admitted,  a  certificate 
under  his  hand  and  official  seal,  stating  that  such  person  haa 
been  so  admitted,  and  that  he  has  taken  and  subscribed  the 
^  constitutional  oath  of  office,  as  prescribed  in  this  section. 


§  60.  A  person,  regularly  admitted  to  practice  as  attor-  Attor- 
ney  and  counsellor,  in  the  courts  of  record  of  the  State,  SdSngln 
whose  office  for  the  transaction  of  law  business  is  within  states, 
the  State,  may  practice  as  such  attorney  or  counsellor, 
although -he  resides  in  an  adjoining  state.     But  service 
of  a  paper,  which  might  be  made  upon  him  at  his  resi- 
dence, if  he  was  a  resident  of  the  State,  may  be  made  upon 
him,  by  depositing  the  paper  in  a  post-office  in  the  city  or 
town  where  his  office  is  located,  properly  inclosed  in  a 
postpaid  wrapper,  directed  to  him  at  his  office.     A  service 
thus  made  is  equivalent  to  personal  service  upon  him. 
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oounties. 


^^^  §  61.  The  clerk,  deputy-clerk,  or  special  deputy-clerk  of 
to'pra^*  a  court  shall  not,  during  his  continuance  in  office,  practice 
Woe.         as  attorney  or  counsellor  in  that  court  ' 

id.^Mto  §62.  A  sheriff  under-sheriff,  deputy -sheriff,  sherifPs 
■hwiir,      clerk,  constable,  coroner,  crier,  or  attendant  of  a  court,  shall 

not,  during  his  continuance  in  office,  practice  as  an  attorney 

or  counsellor  in  any  court. 

None  bat  §  63.  A  pcrsou  shall  not  ask  or  receive,  directly  or  indi- 
te pS?'  rectly,  compensation  for  appearing  as  attorney  in  a  court 
N^-  in  the  city  and  county  of  New- York,  or  in  the  county  of 
KingB*^  Kings,  or  make  it  a  business  to  practice  as  an  attorney  in  a 
court  in  either  of  those  counties,  unless  he  has  been  regu- 
larly admitted  to  practice  as  an  attorney  and  counsellor  in 
the  courts  of  record  of  the  State. 


Penalty        §  64.  A  pcrsou  who  tiolatcs  the  last  section  is  guilty  of 
tfon^or^  a  misdemeanor,  and  shall  be  punished  by  imprisonment  in 
tioutioS  the  county  jail,  not  exceeding  one  month,  or  by  a  fine  of 
•eotion.     not  less  than  one  hundred  dollars,  or  more  than  two  hun- 
dred and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment.    A  judge  or  justice  of  the  peace,  within  the  city  and 
county  of  New- York,  or  the  county  of  Kings,  who  know- 
ingly permits  to  praxrtice  in  his  court,  a  person  who  has  not 
been  regularly  admitted  to  practice  in  the  courts  of  record 
of  the  State,  is  guilty  of  a  misdemeanor,  and  shall  be  pun- 
'  ished  as  prescribed  in  this  section.     But  this  and  the  last 
section  do  not  apply  to  a  case,  where  a  person  appears  in  a 
cause^to  which  he  is  a  party. 

SSbuit'       §  66.  If  an  attorney  dies,  is  removed  or  suspended,  or 
of  attop.  otherwise  becomes  disabled  to  act,  at  any  time  before  judg- 

ney ;  pro-  ,  ,  ^  j  #       o 

gedings   ment  in  an  action,  no  further  proceeding  shall  be  taken  in 

ttpon,       the  action,  against  the  party  for  whom  he  appeared,  xmtil 

thirty  days  after  notice  to  appoint  another  attorney,  has 

been  given  to  that  party,  either  personally,  or  in  such  other 

manner  as  the  court  directs. 
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§  66.  The  compensation  of  an  attorney  or  counsellor  for  Attornej 
kis  services,  is  governed  by  agreement,  express  or  implied,  seiuT'*^" 
whieh  is  not  restrained  by  law.  SlSum.^" 


§  67.  An  attorney   or  counsellor,  who  is  guilty  of  any  Removal 
deceit,  malpractice,  crime,  or  misdemeanor,  may  be  sus- pension 
pended    from  practice,  or  removed   from  office,  by  the  practice, 
supreme  court,  at  a  general  term  thereol 


§  68.  Before  an  attorney  or  counsellor  is  suspended  or  Must  be 
removed,  as  prescribed  in  the  last  section,  a  copy  of  the 
charges  against  him  must  be  delivered  to  him,  and  he 
must  be  allowed  an  opportunity  of  being  heard  in  his 
defence. 


§  69.  The  suspension  or  removal  of  an  attorney  or  coun-  Removal 
sellor,  by  the  supreme  court,  operates  as  a  suspension  or  pension, 
removal  in  every  court  of  the  State.  operate. 


§  70.  An  attorney  or  counsellor,  who  is  guilty  of  any  Punish- 
deceit  or  collusion,  or  consents  to  any  deceit  or  collusion,  d^it, 
with  intent  to  deceive  the  court  or  a  party,  forfeits,  to  the 
party  injured  by  his  deceit  or  collusion,  treble  damages. 
He  is  also  guilty  of  a  misdemeanor. 


§  71.  An  attorney  or  counsellor,  who  wilfully  delays  his  Jii  t^' 
client's  cause,  with  a  view  to  his  own  gain,  or  wilfully  ^7^^ 
receives  money,  or  an  allowance  for  or  on  account  of 
money,  which  he  has  not  laid  out  or  become  answerable 
for,  forfeits  to  the  party  injured,  treble  damages. 


§  72.  If   kn  attorney  knowingly  permits  a  person,  not  ^**^®^ 
being  his  general  law  partner,  or  a  clerk  in  his  office,  to  sue  Jf^  j*** 
out  a  mandate,  or  to  prosecute  or  defend  an  action  in  his 
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§§  73-77.  ATTORNEYS  AlTD  COUNSELLOES.        [chap.  i. 

name^  he^  and  the  person  who  so  uses  'his  name,  each  for- 
feits to  the  party,  against  whom  the  mandate  has  been 
sued  out,  or  the  action  prosecuted  or  defended,  the  sum  of 
fifty  dollars,  to  be  recovered  in  an  action. 

Attorney      §  73.  An  attomcy  or  counsellor  shall  not,  directly  or  in- 

buy         directly,  buy,  or  be  in  any  manner  interested  in  buying,  a 

bond,  promissory  note,  bill  of  exchange,  book-debt,  or  other 

thing  in  action,  with  the  intent  and  for  the  purpose  of 

bringing  an  action  thereon. 

Certain  §  74.  An  attomcy  or  counsellor  shall  not,  by  himself,  or 
wMt^  by  or  in  the  name  of  another  person,  either  before  or 
after  action  brought,  promise  or  give,  or  procure  to  be 
promised  or  given,  a  valuable  consideration  to  any  per- 
son, as  an  inducement  to  placing,  or  in  consideration  of 
haying  placed,  in  his  hands,  or  in  the  hands  of  another 
person,  a  demand  of  any  kind,  for  the  purpose  of  bringing 
an  action  thereon. 

Penalty.  §  76.  An  attomcy  or  counsellor,  who  violates  either  of 
the  last  two  sections,  is  guilty  of  a  misdemeanor ;  and,  on 
conviction  thereof,  shall  be  punished  accordingly,  and  must 
be  removed  from  oflSlce  by  the  supreme  court 

Limita-  §  ^^'  Th®  ^^^  three  sections  do  not  prohibit  the  receipt, 
piSSeding  by  ail  attorney  or  counsellor,  of  a  bond,  promissory  note, 
secttons.  |^|j|  ^£  exchange,  book-debt,  or  other  thing  in  action,  in  pay- 
ment for  property  sold,  or  for  services  actually  rendered,  or 
for  a  debt  antecedently  contracted ;  or  from  buying  or  re- 
ceiving a  bill  of  exchange,  draft,  or  other  thing  in  action,  for 
the  purpose  of  remittance,  and  without  intent  to  violate 
either  of  those  sections. 


when"^*  §  ^^*  '^^^  ^^  ^^^^  sections  apply  to  a  person  prosecut- 
parly  i^g  ^n  actiou  in  person,  who  does  an  act,  which  an  attorney 
catee  in    qj.  counscUor  is  therein  forbidden  to  do. 

person  • 
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§  78.  An  attorney  or  counsellor  shall  not,  directly  or  Partner 
indirectly,    advise  concerning,  aid,  or  take   any  part  in,  Sttom™* 
the  defence  of  an  action '  or  special  proceeding,  civil  or  to'deiend 
criminal,  brought,  carried  on,  aided,  advocated,  or  prose-  ?S2b''"" 
cntedy  as  attorney-general,  district-attorney,  or  other  pub- 
lic pxx)secutor,  by  a  person  with  whom  he  is  interested 
or  connected,  either  directly  or  indirectly,  as  a  law  partner ; 
or  take  or  receive,  directly  or  indirectly,  from  a  defend- 
ant therein,  or  other  person,  a  fee,  gratuity,  or  reward, 
for    or   upon   any  cause,   consideration,  pretence,   under- 
standing, or  agreement  whatever,  either  express  or  implied, 
having  relation  thereto,  or  to  the  prosecution  or  defence 
thereof. 


§  79.  An  attorney  or  counsellor,  who  has  brought,  car-  Attorney 
ried    on,    aided,   advocated,   or    prosecuted,   or' has  beeuie^nV^^^ 
in  anywise  connected  with,  an  action  or  special  proceed-  h^^^^n 
ing,  civil  or  criminal,  as  attorney-general,  district-attorney,  proseou- 
or  other  public  prosecutor,  shall  not,  at  any  time  there- 
after, directly  or  indirectly,  advise  concerning,  aid,  or  take 
any  part  in,  the  defence  thereof ;  or  take  or  receive,  either 
directly  or  indirectly,  from  a  defendant  therein,  or  other 
person,  a  fee,  gratuity,  or  reward,  for  or  upon  any  cause, 
consideration,  pretence,  understanding,  or  agreement,  either 
express  or  implied,  having  relation  thereto,  or  to  the  prose- 
cution or  defence  thereof 

m 

§  80.  An  attorney  or  counsellor,  who  violates  either  of  Penalty 
the  last  two  sections,  is  guilty  of  a  misdemeanor;  and,  on 
conviction  thereof,  shall  be  punished  accordingly,     and 
must  be  removed  from  office  by  the  supreme  court. 


§  81.  This  article  does  not  prohibit  an  attorney  or  coun.  Limita- 

sellor  from  defending  himself  in  person,   if  prosecuted  provia- 

ather  civilly  or  cnmiDauy. 
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gg  82-83.  STENOGBAPHEBS.  [OH^. 


Tmjt  iL 


ABTICIiE  TELLBD. 

QbSTSRAL  PBOYISIONS  COSOJSBJXTSa  CERTAIN  ICmiBTBBIAL  OrPIOEBS,  OOlSf- 
mBCTBD  WITH  THB  ADHimSTBATIOH  OF  JUSTICB  ;  AND  8FBCIAL  PBOYIBlOini 
CONCEBNING  OfFIOBBS  OF  THAT  DSBOBEPTION,  ATTACHED  TO  TwO  OB  KOSB 
COUBTfl. 

Sec.  82.  QaalificationB  of  stenographer. 

88.  General  duty  of  stenographer ;  notes,  when  to  be  filed. 

84.  Notes,  how  preserred ;  when  written  out. 

85.  Stenographers  to  famish  gratuitously  copies  of  proceedings,  to  jadg«u 

86.  To  furnish  like  copies  to  parties,  district-attorney  and  attomey-genoial ; 

compensation. 

87.  These  sections  applicable  to  assistant-stenographers. 

88.  Superyisors  to  provide  for  compensation,  etc.,  of  stenographers. 

89.  County  derk  to  appoint  special  deputy  to  attend  courts. 

90.  County  judge  to  appoint  crier. 

91.  Clerk  of  Dutchess  county  to  be  crior  in  that  county. 

93.  When  sheriff,  constable,  etc.,  to  act  as  crier. 
98.  Attendants  upon  courts  in  New-York  city. 

94.  Interpreter  for  courts  of  record  in  Bangs  county.  ^ 
96.  Attendants  and  messengers,  how  appointed  in  Kings  county. 

96.  Duties  of  persons  appointed  under  last  section. 

97.  Sheriff,  when  directed,  to  require  constables,  etc.,  to  attend  coorti. 

98.  Id.,  when  not  directed. 

99.  Penalty  for  neglect  of  officer  to  attend  court. 

Qnaiifloa-  §  82.  Each  stenographer^  specified  in  this  act,  is  an 
Btenogra-  oflScer  of  the  court  or  courts,  for  or  by  which  he  is  ap- 
pointed ;  and,  before  entering  upon  the  discharge  of  his 
duties,  must  subscribe  the  constitutional  oath  of  office,  and 
file  the  same  in  the  office  of  the  clerk  of  the  court,  or,  in 
the  supreme  court,  in  the  office  of  the  clerk  of  the  county 
where  the  term  sits,  or  the  judge  resides,  by  which  or  by 
whom  he  is  appointed.  A  person  shall  not  be  appointed 
to  the  office  of  stenographer,  unless  he  is  skilled  in  the 
stenographic  art 


Oenerai        §  88.  Each   Stenographer,    specified  in    this   act,  must, 
Btenoff»-  under  the  direction  of  the  judge,  presiding  at  or  holding  the 
SSS,      term  or  sitting  which  he  attends,  take  fuU  stenographic 
be  ffled.    notes  of  the  testimony,  and  of  all  other  proceedings,  in  each 
cause  tried  or  heard  thereat,  except  when  the  judge  dis- 
penses with  his  services  in  a  particular  cause,  or  with  respect 
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CHAP,  l]  STBNOGEAPHERS.  §§84-86. 

•  rwi  AST    & 

to  a  portion  of  the  proceedings  therein.  The  court,  oi  a 
jndge  thereof,  may,  in  its  or  his  discretion,  upon  or  without 
an  application  for  that  purpose,  make  an  order,  directing  the 
atenograplier  to  file  with  the  clerk,  forthwith  or  within  a 
specified  time,  the  original  stenographic  notes,  taken  upon  a 
'bial  or  hearing ;  whereupon  the  stenographer  must  file  the 
same  accordingly. 


§  84.  The  original  stenographic  notes,  taken  by  a  stenogra-  Note^ 
pher,  are  part  of  the  proceedings  in  the  cause ;  and,  unless  served; 
they  are  filed,  pursuant  to  an  order,  made  as  prescribed  in  the  written 
last  section,  they  must  be  carefully  preserved  by  the  stenog- 
rapher, for  t'wo  years  after  the  trial  or  hearing ;  at  the  expira- 
tion of  'wbich  time  he  may  destroy  the  same.     If  the  sten- 
ographer dies,  or  his  office  becomes  otherwise  vacant,  before 
the  expiration  of  that  time,  they  must  be  delivered  to  his 
successor  in  oflfice,  to  be  held  by  him  with  like  effect,  as  if 
they  had  "been  taken  by  him.    They  must  be  written  out  at 
length    by    the   stenographer,  if  a  judge  of  the  court   so 
directs,  or  if  the  stenographer  is  required  so  to  do,  by  a 
person  entitled  by  law  to  a  copy  of  the  same,  so  written 
out.     Unless  such  a  direction  is  given,  or  such  a  requisition 
is  made,  the  stenographer  is  not  bound  so  to  write  them  out. 


§  85.  Each  stenographer,    specified  in    this  act,  must,  ^Jl'J!^^ 
upon  request,  furnish,  with  all  reasonable  diligence  and  *^^? 
without   charge,  to  the  judge  holding  a  term  or  sitting,  ^^y  ^^ 
which  he  has  attended^  a  copy,  written  out  at  length  from  ^*'®|^" 
his    stenographic  notes,  of  the  testimony  and  proceedings,  i^^«®- 
or  a  part  thereof,  upon  a  trial  or  hearing,  at  that  term  or 
sitting.     But  this  section  does  not  affect  a  provision  of 
law,  authorizing  the  judge  to  direct  a  party  or  the  par- 
ties to  an  action  or  special  proceeding,  or  the  county  treas- 
ureT,  to  pay  the  stenographer's  fees  for  such  a  copy. 

§  86.  Each  stenographer,  specified  in  this  act,  must  like-  J^*^ 
wise,  upon  request,  furnish,  with  aU  reasonable  diligence,  to  oopIm  to 
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§§87-89.  SPECIAL  DEPUTY-OLEEKS.  [chap.  i. 

distrio J    t^®  defendant  in  a  criminal  cause,  or  a  party,  or  hie  attorney 
ney  and    ^  *  <^i^  causc,  in  wlich  he  has  attended  the  trial  or  hearing, 
generaif'  *  ^^VJy  written  out  at  length  from  his  stenographic  notes,  of 
satfon'.'^    the  testimony  and  proceedings,  or  a  part  thereof,  upon  the 
trial  or  hearing,  upon  payment,  by  the  person  requiring  the 
same,  of  the  fees  allowed  by  law.      If  the  district-attorney 
or  the  attorney-general  requires  such  a  copy,  in  a  criminal 
cause,  the  stenographer  is  entitled  to  his  fees  therefor ;  but 
he  must  furnish  it,  upon  receiving  a  certificate  of  the  sum 
to  which  he  is  so  entitled ;  which  shall  be  a  county  charge, 
and  must  be  paid  by  the  county  treasurer,  upon  the  certifi- 
cate, like  other  county  chargea 


These  8  87.  The  provisions  of  the  last  five  sections  are  also 

aopiioa-    applicable  to  each  assistant-stenographer,  now  m  office,  or 

g^  apt>ointed  or    employed,  pui^uant    to  any  provision  of 

phers.      this  act ;  except  that  the  stenographic  notes,  taken  by  an 

assistant-stenographer,  must,  if  he  dies  or  his  office  becomen 

otherwise  vacant,  be  delivered  to  the  stenographer,  to  be 

held  by  him  with  like  effect,  as  if  they  had  been  taken  by 

him. 


supeiv  §  88.  The  board  of  supervisors  of  each  county  must  pro- 

provide  vide  for  the  payment  of  the  sums,  chargeable  upon  the 
tkJn  ^to  *r^*8ury  of  the  county,  for  the  salary,  fees,  or  expenses  of 
oi  sten- '  a  stenographer  or  assistant-stenographer ;  and  all  laws 
phere.  relating  to  raising  money  in  a  county,  by  the  board  of 
supervisors  thereof,  are  applicable  to  those  sums. 

Serk^        §  89^^(The  clerk  of  a  county,  having  a  population  of  one 
jpp^i^-     hundred  thousand  inhabitants,  or  upwards)  may,  from  time 
2^^tj*oto  time,  by  an  instrument  in  writing,  filed  in  his  office, 
oonrtB.     appoint,  and  at  pleasure  remove,  one  or  more  special  deputy- 
clerks,  to  attend  upon  any  or  aU  of  the  terms  or  sittings  of 
the  courts  of  which  he  is  clerk.     Each  person  so  appointed 
must,  before  he  enters  upon  the  duties  of  his  office,  sub- 
scribe, and  file  in  the  clerk's  office,  the  constitutional  oath 
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SCC»90 — ME1I--N0    PERSON    HOLOlMG   THE    OFFICE    OF    CLERIC, 
OEFUTY-CLERK,  SPECIAL    OEPUTY-CLERK,  OR    ASSISTANT    IN    THE 
CLERK*  3    OFFICE,  OF   A    COURT    OF    RECORD   OR    OF   THE    SURROGATE 
COURT,  WITHIN    EITHER    OF  THE    COUNTIES   OF    NEW-YORK    OR    KIN 
SHALL    HEREAFTER    BE    APPOINTED,  BY    ANY    COURT    OR    JUDGE^  A 
REF8REE.  RECEIVER    OR    COMMI  SSI  ONER,  EXCEPT    BY   THE    WRITTEN 
COMSENT    OF    ALL   THE    PARTIES   TO   THE    ACTION    OR    SPECIAL 
PROCEEDING,  OTHER   THAN    PARTIES    IN    DEFAULT    FOR    FAILURE 
TO  APPEAR    OR   TO    PLEAO» 

oounty ;  who  is  entitled  to  a  compensation^  fixed  and  to  be 
MJd  aa  tti'eacribed  by  law. 

SCC.90      ft       SEC.9I« — eONSOLI  DATED    AND   CALLED   SEC»9l  * 

absence  the  deputy-clerk,  must  act  as  crier  at  each  term  of  a  ooimty  to 
court  of  record  held  in  that  county.     He  is  entitled  therefor  that 

•'  .  oounty* 

to  a  compensation,  fixed  and  to  be  paid  as  prescribed  by 

law. 

§  92.  A  sherijB^  deputy-sheriff,  or  constable,  attending  a  when 
term  of  a  court  of  record,  must,  when  required  by  the  court,  constable, 
act  as  crier  therein ;  and  he  is  not  entitled  to  any  additional  aa  orier.  ' 
compensation  for  that  seryice. 

§  93.  The  judges,  or  a  majority  of  them,  of  each  of  the  ^^^poE 
following  named  courts,  to  wit :  the  supreme  court  within  ^^^^  '^ 
the  first  judicial  district ;  the  court  of  common  pleas  for  J^^ 
the  city  and  county  of  New- York ;  and  the  superior  court 
of  the  city  of  New-York,  from  time  to  time,  may  appoint, 
and  at  pleasure  remove,  such  attendants  upon  the  court  of 
which  they  are  respectiyely  members,  including,  where  the 
justices  of  the  supreme  court  make  the  appointment,  the 
circuit  court,  and  court  of  oyer  and  terminer,  as  they  think 
necessary  for  the  due  transaction  of  the  business  thereof ; 
not  exceeding  four  aW^ndants  for  each  part,  and  four  for 
the  general  term.  . 

§  94.  The  board  of  supervisors  of  the  county  of  Kings  interpps- 
^7  appoint  an  interpreter,  to  attend  the  terms  of  the  ooarts  of 
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§§95-97.      .  ATTENDANTS.  [ohap. 


courts  of  record  held  in  that  county,  at  wMcli  issu 


TITLB8. 
record  in 

5?uS      ^^  ^^  ^^  triable ;  who  shall  hold  his  office  during  goi 
behavior. 


Attend-  §  95.  The  following  judges,  to  wit:  the  justices  of  the 
mesflen-  supreme  court  for  the  second  judicial  district,  residing  in 
ap^inted  Kings  county,  or  a  majority  of  them ;  the  judges  of  the  city 
Qounty.  court  of  Brooklyu,  or  a  majority  of  them ;  the  county  judge 
of  Kings  county;  and  the  surrogate  of  Kings  county; 
may  designate  how  many  attendants  and  messengers,  for 
the  appointment  of  whom  no  provision  is  otherwise  made 
by  law,  are  required  to  attend  upon  the  terms  and  sit- 
tings of  the  courts,  of  which  they  are  respectively  members ; 
including,  where  the  justices  of  the  supreme  court  make 
the  designation,  the  circuit  court  and  court  of  oyer  and 
terminer.  Notice  of  each  designation  must  be  given  to  the 
sherijff  of  Kings  county,  by  the  clerk  of  the  court.  The 
sheriff  must  thereupon  appoint  as  many  qualified  persons, 
to  fill  those  offices  for  each  court,  as  the  judges  thereof 
have  designated.  The  number  of  those  officers  may,  from 
time  to  time,  be  increased  or  diminished,  and  new  appoint- 
ments may  be  made,  in  like  manner.  A  person  so  appointed 
may  be  removed  from  office,  by  the  judge  of  the  court  to 
wluch  he  is  assigned ;  or,  if  he  is  assigned  to  the  supreme 
court,  or  the  city  court  of  Brooklyn,  by  a  majority  of  the 
judges :  and  the  sheriff  shall  not  re-appoint,  for  the  same 
court,  a  person  so  removed. 


thitiesof      §  96.  Each  of  the  persons,  appointed  as  prescribed  in 

apF^nted  the  last  sectlou,  must  attend,  from  day  to  day,  the  terms 

•eotion.    and  sittings,  within  the  county  of  Kings,  of  the  court  to 

which  he  is  assigned,  to  preserve  order,  and  to  perform 

whatever  services  may  be  required  of  him,  by  the  judge 

presiding  thereat. 


sherMt         §  97.  The  sheriff  of  each  county,  except  New-York  and 
J^io  Kings,  mr^  witHn  a  reasonable  time  before  the  sitting,  in 
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<ir  Qoonr  ot  smsioni^  ncM^^  in  vviHiiig  and  person-  oouru. 
as  mai^y  constables  of  Ids  county,  as  he  lias  been 
to  notify,  by  the  court,  or  the  judge  who  is  to  hold 
or  preside  at  the  term,  to  appear  and  attend  upon  the  term, 
during  its  sitting. 

8  98-  If  such  a  direction  has  not  been  given  by  the  court  id.,  when 
or  the  judge,  the  sheriff  may  m  like  manner  notify  as  many  reoted. 
constables,  as  he  deems  necessary,  for  the  purpose  specified 
in  the  last  section. 

§  99.  Each  constable  seasonably  notified,  as  pi'«^cribed  j*^^^  /  .\ 
in  the  last  two  sections,  must  atleiid  tii(5  tenn  accordingly  l^^^^ 
and  for  each  day's  neglect,  he  may  be  fined  by  the  court,  at  J^^f 
the  term  which  he  was  notified  to  attend,  a  sum  not  exceed- 
ing five  dollar& 
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§100-  EXECUTION  OF  MANDATES.  [oha*. 

TTTEJE  1. 


CHAPTER  II. 

POWERS,  DUTIES,  AND  LIABILITIES  OF  A  SHERIFF, 
OR  OTHER  MINISTERIAL  OFFICER,  IN  THE  EXECU- 
TION OF  THE  PROCESS  OR  OTHER  MANDATE  OP 
A  COURT  OR  JUDGE,  IN  A  CIVIL  CASE. 

TITLE     I.  — Pbovibions  BEi.ATiiro  to  the  BXECtrnoN  of  oivii. 

MANDATES   OBNBBALLT. 

f 

TITLE    II.  —  Provisions    relating    to    thb    bxboutioNj  by -a 

SHERIFF,    OF  A  MANDATE   AGAINST  THE  PERSON. 

...  .,,  TITLE  III. — Applicaiton  of  the  foregoing  provisions  to  thb 

^B(}0]$^]}K^.0F  A  OORONER. 

TITLE    IV.  —  Powers,"  butfES,  and  LiABiLinEs  of  an  inoomino 

AND  outgoing    SHBRIFF,    RESPEOTIVBLT,    TOrCHINO 
THE    matters    included  IN  THIS  CHAPTER. 


•  •  •••• :    :   • 

:    • 


•  •  • 


TITLE  L 

Provisions  rdaiing  to  the  execution  of  oivU  mandates 

ffenerally. 

Baa  100.  Sheriff  to  f  arnish  cortain  minate. 

101.  Copy  of  procesfl,  etc.,  to  be  delivered  when  served. 

102.  Sheriff  to  execate  process,  etc. ;  maj  return  by  mail. 

103.  Penalty  for  neglect  in  special  proceedings. 

104.  Sheriff  maj  summon  the  power  of  the  county,  to  overcome  resistanoe. 

105.  Names  of  resisters  to  be  certified. 

106.  Punishment  for  refusing  to  assist.         ' 

107.  Governor  may  order  out  military. 

108.  Trial  of  claim  of  title  by  third  person,  to  property  seized  by  sheriff. 

109.  Expenses,  how  paid. 

^^2h*^  §  100.  A  sheriff,  to  whom  a  mandate  of  any  description, 
minute.  ^®  delivered  to  be  executed,  must,  without  compensation, 
give  to  the  person  delivering  the  same,  if  required,  a  min- 
ute in  writing,  signed  by  the  sheriff,  specifying  the  names 
of  the  parties,  the  general  nature  of  the  mandate,  and  the 
day  and  hour  of  receiving  the  sam6, 
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CHAP,  n.]  EXECnjTION  OP  MANDATES.  §§  101-105. 

S  lOL  A  flhq;^  or  other  oflScer,   serving  a  mandate,  ^^    ^^ ' 

„  served,  deliver  toPp><5^' 

IK.1 01 '^STRIKE    OUT    A,.  'II-    S^''*lS? 

expressly  aDowed  b^jum  M/ . ^  '^^^'^lowtt  '^'^      -- 

§  102.  A  sheriff,  or  other  officer^  to  whom  a  mandate  is  sheEUt  u. 
directed  and  delivered,  must  execute  the  same  according  to  process, 
the  command  thereo:^  and  make  return  thereon  of  his  pro-  return  by    . 
oeedings,  under  his  hand.     For  a  violation  of  this  provision, 
he  is  liable  to  the  party  aggrieved,  for  the  damages  sustained 
.^^  '■••  •  ^     .  «^,r  ^Tift.  or  other  punishment  or 

.  '^    *-"^^   7    INSERT 

to  the  clerk,  at  the  place  wixt^io  aaa^ 

the  officer,  making  the  return  in  the  name  of  the  sherifi^ 
resides  in  the  place  where  the  clerk's  office  is  situated. 


SCC.I03    --AFTER    "DOLLARS    IN    LINE    5    AOD,*AND    IS    LIABLE 
TO  THE    PARTY    AGGRI EVED, FOR    HIS    DAMAGES    SUSTAINED   THERE- 
BY* • 


§104.  If  a  sheriff,  to  whom  a  mandate  is  directed  and  s^eriir 
'  ^  may  sum* 

delivered,  finds,  or  has  reason  to  apprehend,  that  resistance  "JJ^gj^^^J 
will  be  made  to  the  execution  thereof,  he  may  command  ^^^  ^ 
aU  the  male  persons  in  his  county,  or  as  many  as  he  thinks  *^  ^'^^• 

J.  •/ '  *f  oome  re- 

proper,  and  with  such  arms  as  he  directs,  including  any  aistanoo. 

military  oi^anization  armed  and  equipped,  to  assist  him  in 

overcoming  the  resistance,  and,  if  necessary,  in  arresting 

and  confining  the  resisters,  their  aiders  and  abettors,  to  be 

dealt  with  according  to  law. 


§  105.  The  sheriff  must  certify  to  the  court,  from  which  ^"JJJL 
or  by  whose  authority  the  mandate  was  issued,  the  names  ^^J^^^ 
of  the  resistors,  their  aiders  and  abettors,  as  far  as  he  can 

35 


gg  10&-108.  TRIAL  BY  SHERIFFS  JURY.  [cb^jlf.  ix. 

^™"^  *'  ascertain  the  same,  to  the  end  that  they  may  be  punished 
for  their  contempt  of  the  court. 


Punish-        §  106.  A  person,  commanded  by  a  sheriff  to  assist 
refSsing    as  prescribed  in  the  last  section  but  one,  who,  without 

lawful  cause,  refuses,  or  neglects  to  obey  the  command,  is 

guilty  of  a  misdemeanor. 


Governor      §  107.  If  it  appears  to  the  governor,  that  the  power  6i 

SSbt  out  a  county  will  not  be  sufficient,  to  enable  the  sheriff  thereof 

*  to  serve  or  execute  the  process  or  other  mandates,  delivered 

to  him,  he  must,  on  the  application  of  the  sheriff,  order  such 

a  military  force,  from  another  county  or  counties,  as  is 

necessary. 


Sim  of       §  ^^^'  ^'^^^  ^*  ^  specially  prescribed  by  law,  that  a 
^^^  _  sheriff  must,  or  may,  in  his  discretion,  empanel  a  jury  to  try 
■^'  *^  the  validity  of  a  claim  or  title  to,  or  of  the  right  of  posses- 
•hariff**^  sion  of  goods  or  effects,  seized  by  him  by  virtue  of  a  man- 
date in  an  action,  interposed  by  a  person  not  a  party  to  the 
action,  the  trial  must  be  conducted  in  the  following  manner, 
except  as  otherwise  specially  prescribed  by  law : 

1.  The  sheriff  must,  from  time  to  time,  notify  as  many 
persons  to  attend,  as  it  is  necessary,  in  order  to  form  a 
jury  of  twelve  persons,  qualified  to  serve  as  trial  jurors 
in  the  county  court  of  the  cotmty,  or,  in  the  city  and  county 
of  New- York,  in  the  court  of  common  pleas  for  that  city 
and  cotmty,  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined,  in  behalf 
of  the  claimant,  and  of  the  party,  at  whose  instance  the 
property  claimed  was  taken  by  the  sheriff.  For  the  pur- 
pose of  compelling  a  witness  to  attend  and  testify,  the 
sheriff,  upon  the  application  of  either  party  to  the  in- 
quisition, must  issue  a  subpoena,  as  prescribed  in  section 
854  of  this  act,  and  with  like  effect ;  except  that  a  warrant 
to  apprehend  or  to  commit  a  witness,  in  a  case  specified  in 

section  855  or  in  section  856  of  this  act,  may  be  issued  by 
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a  judge  of  the  court  in  which  the  action  is  brought,  or  by 
the  county  judge,  or,  in  the  city  and  county  of  New- York, 
by  a  judge  of  the  court  of  common  pleas  for  that  city  and 
county. 

3.  The  sheriff  must  preside  upon  the  trial  A  wit- 
ness, produced  by  either  party,  must  be  sworn  by  the  sheriff, 
and  examined  orally  in  the  presence  of  the  jury.  A  wit- 
ness^ Tvho  testifies  falsely  upon  such  an  examination,  is 
goilty  of  perjury  in  a  like  case,  and  is  punishable  in  like 
manner,  as  upon  the  trial  of  a  civil  action. 


§109.  Upon  such  a  trial  there  are  no  costs :  but  the  fees     .^ 
-'-  '     808,  bow 

of  tlie  sheriff,  jurors,  and  witnesses  must  be  taxed,  by  a  vM» 
jndge  of  the  court,  or  the  county  judge  of  the  county,  or,  in 
the  city  and  county  of  New- York,  by  a  judge  of  the  court 
of  common  pleas  for  that  city  and .  county,  and  must  be 
paid  as  follows : 

1.  If  the  jury,  by  their  verdict,  find  the  title,  or  the  right 
of  possession  to  the  property  claimed,  to  be  in  the  claimant ; 
by  tbe  party  at  whose  instance  the  property  was  taken  by 
the  sheriff. 

2.  If  they  find  adversely  to  the  claimant,  with  respect  to 
all  the  property  claimed ;  by  the  claimant. 

3.  If  they  find  the  title,  or  the  right  of  possession  to  only 
a  part  of  the  property  claimed,  to  be  in  the  claimant ;  each 
party  must  pay  his  own  witnesses'  fees,  and  the  sheriff's  and 
Jurors'  fees  must  be  paid,  one  half  by  each  party  to  the 
inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discre- 
tion, require  each  of  the  parties  to  the  controversy  to  deposit 
with  him  such  reasonable  sum,  as  may  be  necessary  to  cover 
his  legal  fees,  and  the  jurors'  fees.  The  sheriff  must  return 
to  each  party,  the  balance  of  the  sum  so  deposited  by  him, 
after  deducting  the  fees,  lawfully  chargeable  to  that  party, 

as  prescribed  in  this  section. 
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TITLE  n. 

Provvdons  rdabing  to  the  exeeuMon^  hy  a  sheriff j  of  a  mat^ 

date  agmnst  the  person. 

Abticlb  1.  Arresting,  conyeying  to  Jail,  and  committing  a  prisoner. 

2.  Jails ;  jail  discipline ;  and  regulations  concerning  the  confinemeiii 

and  care  of  prisoners. 
8.  Temporary  jails,  and  temi>orar7  removal  of  prisoners  from  jaiL 
4.  Jail  liberties ;  escapes. 
6.  Action  upon  and  assignment  of  a  bond  for  jail  liberties. 

ARTICLE  FIRST. 

ASBEBTIKG,  CONYXTHra  TO  JaiL,  and  COiaCFTTIKO  ▲  Pbisonbb. 

Sbc.  110.  Prisoner,  how  kept. 

111.  Sapport  of  prisoner  in  Kings  county. 

112.  Id. ;  in  other  counties. 

118.  Charges  for  food,  etc,  when  prohibited. 

114.  Also  for  waiting  for  prisoner. 

115.  Rates  of  charges  for  lodging,  etc. 

116.  Prisoner  may  send  for  necessaries.  ' 

117.  Charges  for  rent,  etc.,  prohibited. 

lis.  Prisoner,  how  conveyed  to  jail  through  another  county. 

119.  Officer  or  prisoner  not  liable  to  azroBt. 

Prisoner,  §  1 10.  A  person  arrested,  by  virtue  of  an  order  of  arrest,  in 
^  an  action  or  special  proceeding  brought  in  a  court  of  record ; 
or  of  an  execution  issued  upon  a  judgment  rendered  in  a 
court  of  record ;  or  surrendered  in  exoneration  of  Ms  bail ; 
must  be  safely  kept  in  custody,  in  the  manner  prescribed 
by  law,  and,  except  as  otherwise  prescribed  in  the  neirt  two 
sections,  at  his  own  expense,  until  he  satisfies  the  judgment 
rendered  against  him,  or  is  discharged  according  to  law. 


Support       §  111.  In  the  county  of  Kings,  when  the  sheriff  has 
priBoner   actually  coufiued  in  jail  a  prisoner  so  arrested  or  surren- 
•ounty.    dered,  he  must  serve  upon  the  plaintiff's  attorney,  as  pre- 
scribed by  law  for  the  service  of  a  paper  upon  an  attorney 
in  an  action,  a  written  notice,  stating  that  he  has  so  confined 
the  prisoner,  and  that  the  plaintiff  is  required  to  make  the 
payments  specified  in  this  section,  in  default  whereof  the 
prisoner  will  be  discharged.    Within  three  days  after  service 
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of  the  notice,  or  six  days,  if  the  service  is  by  mail,  the 
plaintifE  must  pay  to  ihe  sherifE  the  stun  of  twenty-five 
dollars,  for  the  support  of  the  prisoner  for  the  first  twenty 
days,  after  his  actaal  confinement  in  jaU,  unless  in  the 
meantime  he  is  discharged  or  admitted  to  the  jail  liberties. 
At  or  before  the  expiration  of  each  subsequent  period  of 
twenty  days,  during  which  the  prisoner  has  been  so  con^ 
fined,  the  plaintiff  must  pay  a  like  sum  to  the  sheriS,  for  the 
prisoner's  support  during  the  ensuing  twenty  days.  If  a 
payment  required  by  this  section  is  not  made,  the  prisoner 
must  l>e  discharged.  The  sherifE  must  apply  all  the  money 
fio  paid,  to  the  support  of  the  prisoner,  unless  he  is  admitted 
to  the  jail  liberties  or  discharged ;  in  which  case  he  must 
refdnd  to  the  plaintiff's  attorney  a  ratable  portion  of  the 
last  payment,  according  to  the  period  of  time,  during  which 
the  prisoner  was  so  confined. 

§  112.  In  any  county  except  Kings,  if  a  prisoner,  actu- 1^^^ 
ally  confined  in  jail,  makes  oath  before  the  sheriff,  jailor,  or  oountief 
deputy- jailor,  that  he  is  unable  to  support  himself  during 
his  imprisonment,  his  support  is  a  county  charge.    • 

S  113.  A  sheriff  or  other  officer  shall  not  charge  a  person,  Chargw 
whom  he  has  arrested,  with  any  sum  of  money,  or  demand,  JC"^ 
or  receive  from  him  money,  or  any  valuable  thing,  for  any  proMbi- 
drinh,  victuals,  or  other  thing,  furnished  or  provided  for"^ 
the  officer,  or  tbr  the  prisoner,  at  any  tavern,  ale-house,  or 
pnblic  victualing  or  drinking-house. 

§  114.  A  sheriff  or  other  officer  shall  not  demand  "or  Also  for 
receive  from  a  person,  arrested  by  him,  while  in  his  custody,  tor 
a  gratuity  or  reward,  upon  any  pretence,  for  keeping  the 
prisoner  out  of  jail ;  for  going  with  him  or  waiting  for  him 
to  find  bail,  or  to  agree  with  his  adversary ;  or  for  any 
other  purpose. 

§  116.  If  a  person  arrested  is  kept  in  a  house,  other  than  i^tes  of 

the  jail  of  the  county,  the  officer  arresting  him,  or  the  per-  ^^^^ 
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son  in  whose  custody  lie  is,  shall  not  demand  or  receive 
from  Mm  any  gre.  J^m,  for  l«lghg,  dri«k,  vic^  or 
any  other  thing,  than  has  been  theretofore  prescribed  by 
the  court  of  sessions  of  the  county ;  or,  if  no  rate  has  been 
prescribed  by  the  couiij  of  sessions,  than  is  allowed  by  a 
justice  of  the  peace  of  the  same  town  or  city,  upon  proof 
that  the  lodging  or  other  thing  was  actually  furnished,  at 
the  request  of  the  prisoner.  And  such  an  officer  or  person 
shall  not,  in  any  case  or  upon  any  preteirt,  demand  or  receive  ^ 
compensation  for  strong,  spirituous,  or  fermented  Uquor,  or 
wine,  sold  or  delivered  to  the  prisoner. 


Prisoner^      §  116,  A  prisoner  so  kept  in  a  house,  may  send  for  and 

mftv  Bono.        fj  X  X  *         V 

for  neoes-  havc  bccr,  ale,  cider,  tea,  coffee,  milk,  and  necessary  food. 

---  »d  such  bedding,  li^en,  'and  other  Z^ry  thin^a.  le 
thinks  fit,  from  whom  he  pleases,  without  detention  of  the 
same  or  any  part  thereof  by,  or  paying  for  the  same,  or  any 
part  thereof  to,  the  officer  arresting  him,  or  the  person  in 
whose  custody  he  is. 

Charges  §  117.  A  sheriff,  jailor,  or  other  officer,  shall  not  demand 
eto.!l)ro.  or  receive  money,  or  any  valuable  thing,  for  chamber 
rent  in  a  jail ;  or  any  fee,  compensation,  or  reward,  for  the 
commitment,  detaining  in  custody,  release,  or  discharge  of 
,a  prisoner,  other  than  the  fees  expressly  allowed  therefor 
by  law. 


Priioner,  §  118.  A  sheriff  or  other  officer,  who  has  lawfully 
vevBdto^'  arrested  a  prisoner,  may  convey  his  prisoner  through  one 
through  or  more  other  counties,  in  the  ordinary  route  of  travel,  from 
oountyf  the  place  where  the  prisoner  was  arrested,  to  the  place 
where  he  is  to  be  delivered  or  confined. 


c^wror      §  119.  A  prisoner  so  conveyed,  or  the  officer  having  him 
to  anwtf  ^^  custody,  is  not  liable  to  arrest  in  any  civil  action  or 
special  proceeding,  while  passing  through  another  county. 
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ABTIOIiE  SEOOND. 

Jaius;  Jail  Dibgiflinb;  and  BsouiiATiONS  concbbnino  thb  CommnBiaBaT 

AND  Cake  ov  Pbisonsbs. 

Bm  Ida  Jftil  in  New- York  cit^r. 
121.  Jails  in  other  counties. 
128.  Mther  of  seyeral  jails  may  be  used. 

123.  Ciyil  and  criminal  prisoners  to  be  kept  separate. 

124.  Males  and  females  to  be  kept  separate. 
121^  Penalties. 

126»  JaU  physician, 

127.  Bemoval  of  sick  prisoners. 

128.  Sale  of  liquor  in  jails. 

129.  Permit,  when  granted. 

130.  Penalties  for  violation. 

131.  Service  of  papers  on  prisoner. 

1S2.  Sheriff  to  permit  access  for  that  purpose. 
183.  Prisoners  under  United  States  process. 
134.  Sheriff  answerable  for  their  custody. 

§  1 20.  The  building,  now  used  as  a  jail  in  the  city  of  ^  in 
New- York,  for  the  conJSnement  of  prisoners  in  civil  causes,  York 
ahaU  continue  to  be  the  jail  of  the  city  and  county  of 
New-York,  for  the  confinement  of  such  persons ;  and  the 
aheriff  of  the  city  and  county  of  New- York  shall  have  the 
custody  thereof,  and  of  the  prisoners  in  the  same. 


§  121.  The  buildings,  now  used  as  the  jails  of  the  other  J^  in 
counties  of  the  State,  shaU  continue  to  be  the  jails  of  those  oountiee. 
counties  respectively,  until  other  buildings  have  been 
designated  or  erected  for  that  purpose,  according  to  law ; 
and  the  sheriff  of  each  county  shall  have  the  custody  of 
the  jail  or  jails  of  his  county,  and  of  the  prisoners  in  the 
same. 


§  122.  The  sheriff  of  a  county,  in  which  there  is  more  Either  of 

than  one  jail,  may  confine  a  prisoner  in  either ;  and  may  jaus  may 

remove  hiTn  from  one  jail  to  another,  within  the  county, 

whenever  he  deems  it  necessary  for  his  safe  keeping,  or  for 

liis  appearance  at  court. 
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Civil  and  §  123.  A  prisoner,  arrested  in  a  civil  cause,  must  not  be 
pri^DOTs  ^^P*  ^^  ^  room,  in  which  any  prisoner,  detained  on  a  criminal 
TOpS^te**  charge  or  conviction,  is  confined. 

Males  and  §  124.  Male  and  female  prisoners  must  not  be  put  in  tlie 
to  be  kept  same  room ;  except  that  a  husband  and  his  wife  may  be  put 

or  kept  together,  in  a  room  wherein  there  are  no  other 

prisoners. 

Penalties.  §  125.  A  sheriff,  or  other  officer,  who  wilfully  violates 
any  of  the  foregoing  provisions  of  this  title,  forfeits  to  the 
person  aggrieved,  treble  damages.  He  is  also  guilty  of  a 
misdemeanor,  and  shall  be  punished  accordingly.  A  con- 
viction also  operates  as  a  forfeiture  of  his  office. 

jaUphy-  §  126.  The  board  of  supervisors  of  each  county,  except 
New- York,  must  appoint  some  reputable  physician,  duly 
authorized  to  practice  medicine,  as  the  physician  to  the  jail 
of  the  county.  If  there  is  more  than  one  jail  they  must 
appoint  a  physician  to  each.  The  common-council  of  the 
city  of  New- York  must  appoint  a  similar  physician,  to  the 
jail  of  that  city  and  county.  The  physician  to  a  jail  holds 
his  office  at  the  pleasure  of  the  board  which  appointed  him, 
except  in  the  county  of  Kings.  In  that  county,  the  term  of 
his  office  is  three  years. 


Removal  §  127.  If  the  physiciau  to  a  jail,  or,  in  case  of  a  vacancy, 
prisoners,  a  physiciau  acting  as  such,  and  the  warden  or  jailor,  certify 
in  writing,  that  a  prisoner,  confined  in  the  jail  in  a  civil 
cause,  is  in  such  a  state  of  bodily  health,  that  his  life  will  be 
endangered,  unless  he  is  removed  to  a  hospital  for  treat- 
ment, the  county  judge,  or,  in  the  city  and  county  of  New- 
York,  one  of  the  judges  of  the  court  of  common  pleas, 
must,  upon  application,  make  an  order,  directing  the  re- 
moval of  the  prisoner  to  a  hospital  within  the  county, 
designated  by  the  judge ;  or,  if  there  is  none,  to  such  near- 
est hospital  as  the  judge  directs ;  that  the  prisoner  be  kept 
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in  the  custody  of  the  chief  officer  of  the  hospital,  until  he 
has  suflB-ciently  recovered  from  his  illness,  to  be  safely  re- 
tomeii  to  the  jail ;  that  the  chief  officer  of  the  hospital 
then  notify  the  warden  or  jailor,  and  that  the  latter  there- 
upon   resume  custody  of  the   prisoner.     If  the    prisoner 
actually  escapes,  while  going  to,  remaining  at,  or  returning 
from  the  hospital,  a  new  execution  may  be  issued  against 
his  person,  if  he  was  in  custody  by  virtue  of  an  execution ; 
or,  if  he  was  in  custody  by  virtue  of  an  order  of  an'est,  a 
new  order  of  aixest  may  be  granted,  upon  proof  by  affida- 
vit of  the  facts   specified  in  this   section,  without   other 
proof,  and  without  an  undertaking. 

§  1 28.  Strong,  spirituous,  or  fermented  liquor,  or  wine,  saie  of 
shall  not,  on  any  pretence,  be  sold  within  a  building  used  jSu?'^  ^ 
and  established  as  a  jaiL  Spirituous,  f eimented  or  other 
liquor,  exbept  cider,  and  that  quality  of  beer  called  table- 
beer,  shall  not  be  brought  into  a  jail  for  the  use  of  a  person 
confined  therein,  without  a  written  permit  by  the  physician 
to  the  jail,  which  jnust  be  delivered  to  and  kept  by  the 
keeper  thereof,  specifying  the  quantity  and  kind  of  liquor 
which  may  be  furnished,  the  name  of  the  prisoner  for  whom, 
and  the  time  during  which  the  same  may  be  furnished. 


§  1 29.  Such  a  permit  shall  not  be  granted,  unless  the  Permit, 
physician  is  satisfied,  that  the  liquor  allowed  to  be  furnished  granted. 
is  necessary  for  the  health  of  the  prisoner,  for  whose  use  it 
is  permitted ;  and  that  fact  must  be  stated  in  the  permit. 


§  130.  A  person  who  brings  into  or  sells  in  a  jaU,  strong,  Pematieg 

spirituous,  fermented,  or  other  liquor,  or  wine,  contrary  totion. 

the  foregoing  provisions  of  this  article ;  or  a  sheriff,  keeper 

of  a  jail,  assistant-keeper,  or  an  officer,  or  person  employed 

m  or  about  a  jail,  who  knowingly  suffers  liquor  or  wine  to 

be  sold  or  used  therein,  contrary  to  this  article,  is  guilty 

of  a  misdemeanor,  and  shall  be  punished  accordingly.     A 

conviction  also  operates  as  a  forfeiture  of  his  office. 
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Service  of     §  131.  A  sheriff  OP  jailor,  upon  whom  a  paper  in  an  ac- 

papers  on    ,   ^  ,  ..  , 

prisoner,  tion  OF  Special  proceeding,  directed  to  a  prisoner  in  his 
custody,  is  lawfully  served,  or  to  whom  such  a  paper  is  de- 
livered for  a  prisoner,  must,  within  two  days  thereafter, 
deliver  the  same  to  the  prisoner,  with  a  note  thereon  of  the 
time  of  the  service  thereof  upon,  or  the  receipt  thereof  by 
him.  For  a  neglect  or  violation  of  this  section,  the  sheriff 
or  jailor,  guilty  thereof,  is  liable  to  the  prisoner  for  aU 
damages  occasioned  thereby. 


Sheriff  to      §  132.  Subject  to  reasonable  regulations,  which  the  sheriff 

aooesa  for  may  establish  for  that  purpose,  a  sheriff,  jailor,  or  other 

pose.        officer,  who  has  the  custody  of  a  prisoner,  must  permit 

such  access  to  him  as  is  necessary,  for  the  personal  service 

of  a  paper  in  an  action  or  special  proceeding,  to  which  the 

prisoner  is  a  party,  and  which  must  be  personally  served. 

FWaoners  §  133.  A  sheriff  must  receive  into  his  jail  and  keep  a 
sSt^  prisoner,  committed  to  the  same,  by  virtue  of  civil  process 
prooew.  issued  by  a  court  of  record,  instituted  under  the  authority 
of  the  United  States,  until  he  is  discharged  by  the  due 
course  of  the  laws  of  the  United  States,  in  the  same  man- 
ner as  if  he  was  committed  by  virtue  of  a  mandate  in  a 
civil  action,  issued  from  a  court  of  the  State.  The  sheriff 
may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jaiL 


Sheriff  §  134.  A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is 
Set/^  committed,  as  prescribed  in  the  last  section,  is  answerable 
oMtody.   for  his  safe  keeping,  in  the  courts  of  the  United  States, 

according  to  the  laws  thereo£ 
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ABTIOLE  T] 

Jails,  mtd  temfobabt  Reu oval  of  Fbibokbbs  fbom  JiiLi 

Bbc  135.  Wlien  jftil  becomes  unfit,  eta,  another  to  be  designated. 
IMb  Designation,  how  annulled. 

187.  Copj  of  designation  to  be  served  on  the  sheriff,  eto. 
138.  Prisoners  alreadj  upon  jail  liberties. 
m.  Jail  liberties  to  prisoner,  who  becomes  entitled  thereto,  before  removal. 

140.  Id.;  to  prisoners  removed. 

141.  ^Wlien  designation  to  be  revoked,  eto. 

142.  Gop7  of  revocation  to  be  served  on  sheriff;  sheriff's  duty  thereon. 

143.  Removal  of  prisoners  in  case  of  fire. 

144.  What  officer  to  act  in  case  of  absence,  eta 
^i^«tiM^/^»  jt')'? 

§  1 35.  If  there  is  no  jail  ia  a  county ;  or  the  jail  becomes  when 
unfit  or  tinsaf e  for  the  confinement  of  some  or  all  of  the  comesim- 
piisoners ;  or  is  destroyed  by  fire,  or  otherwise ;  or  if  a  pesti-  another 
lential  disease  breaks  out  in  the  jail,  or  in  the  vicinity  of  the  desig- 
jail,  and  the  physician  to  the  jail  certifies  that  it  is  likely  to 
endanger  the  health  of  any  or  all  of  the  prisoners  in  the 
jffll ;  the  county  judge,  or,  in  the  city  and  county  of  New- 
York,  the  chief-judge  of  the  court  of  common  pleas,  must, 
hy  an  instrument  in  writing,  filed  with  the  clerk  of  the 
county,  designate  another  suitable  place  within  the  county, 

SEC. 1^5 — IN  LINE  12  STRIKE  OUT  THE  WORD  ••CIVIL*'. 


purposes,  except  as  otherwise  prescribed  in  this  article,  the 
Jail  of  the  county  for  which  it  has  been  so  designated,  and 
for  the  purposes  expressed  in  the  instrument  designating 
the  same. 


§  136.  The  designation  may  be  modified  or  revoked,  by  Designa- 
the  judge  making  the  same,  by  a  like  instrument  in  writing,  annulled. 


filed  with  the  clerk  of  the  county. 


§ 


137.  The  county  clerk  must  serve  a  copy  of  the  desig-  ^S^^ 

nation,  duly  certified  by  him,  under  his  official  seal,  on  the  ^^^  on 

sheriff  and  keeper  of  the  jail  of  a  contiguous  county  so  STeto!*^ 
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§§  138-141.  TEMPORABY  JAILS.  [chap.  u. 

designated.  The  sheriff  of  that  comity  must,  upon  the 
deliverjr  of  the  sheriff  of  the  county  for  which  the  desig- 
nation  is  made,  receive  into  his  jail,  and  there  safely  keep, 
all  persons  who  may  be  lawfully  confined  therein,  pursuant 
to  this  article ;  and  he  is  responsible  for  their  safe  keeping, 
as  if  he  was  the  sheriff  of  the  county  for  which  the  desig- 
nation is  made. 


^tac^ers  §  138.  If  a  prisoncT  has  been  admitted  to  the  liberties 
SbOTties*^  of  the  jaU  of  the  county,  for  which  the  designation  is  made, 
he  must,  notwithstanding,  remain  within  those  liberties  ; 
but  he  may  be  removed  by  the  sheriff,  to  whom  he  has 
given  bond  for  the  liberties,  to  the  jail  or  other  place  so 
designated,  and  confined  therein,  in  a  case,  where  the  sheriflE 
might  confine  him  in  the  jail  of  his  own  county. 


jauuber-  §  139.  If  a  persou,  who  is  arrested,  before  or  after 
prisoner,  the  designation,  by  the  sheriff  of  the  county  for  which 
becomes  the  desimatiou  is  made,  becomes  entitled;  after  the  desie:- 

entitled  o  '  /  o 

thereto,    nation,  and  before  his  removal,  to  the  liberties  of  the  iail,  he 

before  J       ' 

removal,  must  be  admitted  to  the  liberties  of  the  jail  of  that  county, 
as  if  the  designation  had  not  been  made ;  but  he  may  be 
removed  by  the  sheriff  to  the  jail,  or  other  place,  so  desig- 
nated, and  confined  therein,  in  a  case,  where  the  sheriff 
might  confine  him  in  the  jail  of  his  own  county. 


Id.;  to  §  140.  If  a  person  confined  in  or  removed  to  the  jail  of  a 
romovS  contiguous  couuty,  designated  as  prescribed  in  this  article, 
becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he 
had  been  onginally  arrested  by  that  sheriff,  on  a  mandate 
directed  to  him. 


whi^  §  141.  When  a  jail  is  erected  for  the  county,  for  whose 

tion  to  be  usc  the  designation  was  made,  or  its  jail  is  rendered  fit 

©to.      '   and  safe  for  the  confinement  of  prisoners,  or  the  reason 

for  the  designation  of  another  jail  or  place  has  otherwise 
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CKAP.  tL\  TEMPOBABY  jails.      ,  §§  142-144. 

ceased  to  be  operative,  the  designation  must  be  revoked,   ^^'  ** 
as  prescribed  in  this  article. 

§  142.  The  county  clerk  must  immediately  serve  a  copy  copy  of 
of  the  revocation,  duly  certified  by  him  under  his  ofl&cial  tion  to  be 

\  ''  -  served  on 

seal,  upon  the  sheriff  of  the  same  county ;  who  must  remove  "^^^^ 
the  prisoners  belonging  to  his  custody,  and  confined  with-  ^j 
out  his  county,  to  his  proper  jail  If  a  prisoner  has  been 
admitted  to  the  jail  liberties  in  the  other  county,  he  must 
also  be  removed ;  and  he  is  entitled  to  the  liberties  of  the 
jail  of  the  county,  to  which  he  is  removed,  without  a  new 
bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county ;  and  the  bond  given  by  him  applies 
accordingly  to  those  liberties. 

§  143.  If,  by  reason  of  a  jail,  or  a  building  near  a  jail,  ^™9Jfi 
being  on  fire,  there  is  reason  to  apprehend  that  some  or  all  oners  in 
of  the  prisoners  confined  in  the  jail,  may  be  injured,  or  may  fire. 
escape,  the  sheriff  or  keeper  of  the  jail  may,  in  his  discre- 
tion, remove  them  to  some  safe  and  convenient  place,  and 
there  confine  them,  until  they  can  be  safely  returned  to  the 
jail ;  or,  if  the  jail  is  destroyed,  or  so  injured,  that  it  is 
unfit  or  unsafe  for  the  confinement  of  the  prisoners,  until  a 
designation  is  made,  as  prescribed  in  section  135  of  this  act. 

§  144.  If  the  county  judge,  or  the   chief- judge  of  the  what 
court  of  common  pleas  for  the  city  and  county  of  New-  act  kToasi 
York,  is  absent  or  unable  to  act,  or  if  his  office  is  vacant,  a  Senoe, 
designation,  or  the  revocation  or  modification  thereof,  as 
prescribed  in  this  article,  may  be  made,  in  any  county 
except  New- York,  by  the  special  county  judge  or  the  dis- 
trict-attorney, or,  in  the  city  and  county  of  New- York,  by 
any  judge  of  the  court  of  conmion  pleas. 
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§§  145-146.  JAIL  LIBERTIES.  [OHAP. 


TITLS& 


ABTIOIiE  FOTJBTH. 

Jail  LiBEBTiBa;  EaoAraa. 

Sna  146.  Jail  liberties  in  oertain  oountles. 

146.  Id.;  in  other  oountles. 

147.  Id.;  how  laid  ont. 

148.  Copy  to  be  kept  posted  in  jaiL 

149.  Who  admitted  to  liberties. 

150.  Bond  to  be  executed  bj  prisoner ;  its  contents. 

151.  For  whom  bond  to  be  held. 

152.  Prisoner  to  be  committed  when  surety  is  insufflcieax. 
158.  Surrender  of  prisoner  by  his  sureties. 

154.  How  surrender  made. 

156.  What  deemed  and  what  not  deemed  an  escape. 

156.  When  court  may  order  prisoner  out  of  sherifTs  custody. 

157.  Prisoners  committed  for  contempt. 

158.  Sheriff's  liability  for  escape. 

159.  Penalty  for  connivance  at  escape  by  a  sheriff,  etc 

Jau  Uber-     §  145.  The  following  are  the  liberties  of  the  jail  for  eacli 
certain     of  the  cotuities  Specified,  to  wit : 

counties.  ,  ■'- 

For  the  city  and  county  of  New- York,  the  whole  of  that 
city  and  county. 

For  the  county  of  Onondaga,  the  whole  of  the  city  of 
Syracuse. 

For  the  county  of  Monroe,  the  whole  of  the  city  of 
Rochester. 

For  the  county  of  Erie,  the  whole  of  the  city  of  Buffalo. 

For  the  county  of  Dutchess,  the  whole  of  the  city  of 
Poughkeepsie. 

For  the  county  of  Kings,  the  whole  of  that  county. 

For  the  county  of  Albany,  the  whole  of  the  city  of  Albany. 

For  the  county  of  Jefferson,  the  whole  of  the  city  of 
Watertown. 

For  the  county  of  Herkimer,  the  whole  of  the  village 
of  Herkimer. 

For  the  county  of  Rensselaer,  the  whole  of  the  city  of 
Troy. 

§  146.  The  liberties  of  the  jail,  in  each  of  the  other 
counties  of  the  State,  as  heretofore  established^  shall  con- 
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CHAP,  n.]  JAIL  LIBERTIES.  §§  147-160. 

tiiiae  to  be  the  liberties  thereof,  until  they  are  altered,  or 
new  liberties  are  established,  as  prescribed  by  law. 

§  1 47.  Where  the  liberties  of  a  jail  are  altered  or  estab-  JJy  ^^^ 
lished,  by  resolution .  of  the  board  of  supervisors,  as  pre- 
Boiibed  by  law,  a  space  of  ground,  adjacent  to  the  jail, 
and  not  exceeding  five  hundred  acres  in  quantity,  must 
be  laid  out  as  the  jaU  liberties,  in  a  square  or  rectangle  as 
nearly  as  may  be ;  but  a  stream  of  water,  canal,  street,  or 
highway,  may  be  adopted  as  an  exterior  line,  notwithstand- 
ing  it  is  not  in  a  straight  line,  or  is  not  at  right  angles  with 
the  other  exterior  lines  of  the  liberties.  A  resolution 
establishing  or  altering  jail  liberties,  must  contain  a  particu- 
lar description  of  their  boundaries ;  and  as  soon  as  may  be 
after  its  adoption,  the  boundaries  must  be  designated  by 
monuments,  inclosures,  posts,  or  other  visible  and  perma- 
nent marks,  at  the  expense  of  the  county. 

§  148.  The  county  clerk  must,  within  one  week  after  a  Copy  to 
resolution  of  the  board  of  supervisors,  establishing  or  alter-  posted  in 
ing  jail  liberties,  has  been  filed  in  his  office,  deliver  an 
exemplified  copy  thereof  to  the  keeper  of  the  jail ;  who 
must  keep  the  same  exposed  to  public  view,  in  an  open  and 
public  part  of  the  jaU,  and  exhibit  it  to  each  person  admitted 
to  the  liberties  of  the  jail,  at  the  time  of  his  executing  a 
bond  for  that  purpose. 

§  149.  A  person  in  the  custody  of  a  sheriff,  by  virtue  of  whoad-  . 
an  order  of  arrest ;  or  of  an  execution  m  a  civil  action ;  or  Ubertiei. 
in  consequence  of  a  surrender  in  exoneration  of  his  bail ;  is 
entitled  to  be  admitted  to  the  liberties  of  the  jail,  upon 
executing  a  bond  to  the  sheriff,  as  prescribed  in  the  next 
section. 


§  150.  The  bond  must  be  executed  by  the  prisoner.  Bond  to 
and  one  or  more  sufficient  sureties,  residents,  and  house-  ted  by 
holders  or  freeholders  of  the  county,  in  a  penalty  at  least  »&  ooa- 
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i*"^  *  ' 


^  JAIL  UBSBTm  [^^^.  n. 

jS^dant  to  hail,  if  Ae  i  io  ca.^/ "^^^ 
,i  ias  been  surrendereJ  in  exoneration  of  hs  bail,  before 
juciirm^n^-  <^^  directed  to  be  coUected  by  the  execution,  if  1 
ie  I^  in  custody  under  an  execution ;  or  remaining  uncol-  ] 
lected  uix>n  a  judgment  against  him,  if  he  has  been  sur- 
rt^iiilered  after  judgment ;  conditioned,  that  the  person  so 
in  oustodv  shall  remain  a  prisoner,  and  shall  not,  at  any 
time,  or  in  any  manner,  escape  or  go  without  the  hbertiea 
of  the  j'ail,  until  discharged  by  due  course  of  law. 

§  151.  A  bond  so  taken  is  held  for  the  indemnity  of  the 
sheriff  taking  it,  and  of  the  party  at  whose  instance  the 
T<^  ^^^^^^^     prisoner  executing  it  is  confined. 


§  152.  If  a  sheriff,  who  has  taken  such  a  bond,  discov- 
ers that  a  surety  therein  is  insufficient,  he  may  commit  the 
prisoner  who  executed  it  to  close  confinement  in  the  jail, 

^^^^^^     until  another  bond,  with  good  and  sufficient  sureties,  is 

^Sfe^"         offered. 


s^^<y 


OZ^^^ 


§  153.  One  or  more  of  the  sureties,  in  a  bond  given  for 
^  ^,  ^^    the  liberties  of  a  jail,  may  surrender  the  principal,  at  any 
^^0^v^  0.    *^®  before  judgment  is  rendered  against  them  in  an  action 
^:^^  on  the  bond :  but  they  are  not  exonerated  thereby,  from  a 

liability  incurred  before  making  the  surrender. 


tjotr  Bur-  §  154.  The  surrender  must  be  made  as  follows.  The 
r^lf  surety  or  sureties  making  it  must  take  the  principal  to 
the  keeper  of  the  jail,  who  must,  upon  his  or  their  written 
requisition  to  that  effect,  take  the  principal  into  his  custody, 
and  indorse  upon  the  bond  given  for  the  liberties,  an 
acknowledgment  of  the  surrender ;  and  also,  if  required, 
give  the  surety  or  sureties  a  certificate,  acknowledging  tlie 
surrender. 
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CHAP,  n.]  JAIL  LIBERTIES.  §§  155-167. 

§  155.  The  going  at  large,  within  the  liberties  of  the  jail        ' 
in  whicli  he  is  in  custody,  of  a  prisoner  who  has  executed  deemed 
Bucli  a  bond-  or  of  a  prisoner  who  would  be  entitled  to  the  ?<>*     , 

,  ,  7  ,  deemed 

liberties  upon  executing  such  a  bond,  is  not  an  escape.  But  an  escape, 
the  going  at  large,  beyond  the  liberties,  by  a  prisoner,  with- 
out the  assent  of  the  party  at  whose  instance  he  is  in  cus- 
tody, is  an  escape ;  and  the  sheriff  in  whose  custody  he  was, 
has  the  same  authority  to  pursue  and  retake  him,  as  if  he 
had  escaped  from  the  jaiL  Such  an  escape  forfeits  the 
bond  for  the  liberties,  if  any ;  subject  to  the  provisions  of 
the  next  article  of  this  title. 


SEC.I55--AFTER    •  ■  REQU?  Rl  NC»  »     IN    LINE    4    STRIKE    OUT    ALL 

UP   70    •  '081  MO    •*        IN    LIME    7    AND    INSERT    •THE    SHERIFF   T0« 

JiLSO    STRIKE    OUT    ALL    AFTER    ••PROPER^'     IN    LAST    LINE       AND 

«00— 'THE    SHERlFF^S    FEES    AND   EXPENSES,  IN    SO    DOING,  ARE    A 

CO'NTY    CHARGE    OF   THE    COUNTY    WHEREIN    THE    COURT     IS    SIT- 
TING*  . 

§  157.  A  prisoner,  committed  to  jail  upon  process  for  Prisoner 
contempt,  or  committed  for  misconduct  in  a  case  prescribed  ted  for 
by  law,  must  be  actually  confined  and  detained  within  the  tempt. 
jail,  until  he  is  discharged  by  due  course  of  law,  or  is 
removed  to  another  jail  or  place  of  confinement,  in  a  case 
prescribed  by  law.     A  sheriff  or  keeper  of  a  jail,  who  suf- 
fers such  a  prisoner  to  go  or  be  at  large  out  of  his  jail ; 
except  by  virtue  of  a  writ  of  habeas  corpus,  or  by  th^  special 
direction  of  the  court  committing  him,  or  in  a  case  specially 
prescribed  by  law ;  is  liable  to  the  party  aggrieved,  for  his 
damages  sustained  thereby,  and  is  guilty  of  a  misdemeanor. 
If  the  commitment  was  for  the  non-payment  of  a  sum  of 
money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 
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g§  158-160.  ESCAPES.  [chap.  n. 


TITLE  2. 
SherifTs 


§  158.  Where  a  prisoner,  in  a  sheriffs  custody,  goes  or  is 
^buity    at  large  beyond  the  liberties  of  the  jail,  without  the  assent 
o*p®-       of  the  party  at  whose  instance  he  is  in  custody,  the  sheriff 
is  answerable  therefor,  in  an  action  against  him,  as  fol- 
lows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order 
of  arrest,  or  in  consequence  of  a  surrender  in  exoneration 
of  his  bail,  before  judgment,  the  sherifE  is  answerable  to  the 
eirtent  of  the  damages  sustained  by  the  plaintifE. 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other 
mandate,  or  in  consequence  of  a  surrender  in  exoneration 
of  his  bail,  after  judgment,  the  sheriff  is  answerable  for  the 
debt,  damages,  or  sum  of  money,  for  which  the  prisoner  was 
committed. 


Penalty        8  159.  A  sheriff  or  other  officer,  who  demands  or  receives 

for  oon-  ^  ^  ,  , 

nivanoe    a  reward,  gratuity,  or  other  valuable  thing,  to  procure,  assist, 
Seriff      connive  at,  or  permit  an  escape  of  a  prisoner  in  his  custody, 
etc.    '     is  guilty  of  a  misdemeanor,  and  shall  be  punished  accord- 
ingly.     A  conviction  also  operates  as  a  forfeiture  of  his 
office,  and  disqualifies  him  forever  thereafter  from  holding 
the  same. 


ABTIOIiE  FIFTH. 

AonON  UPON  AKD  ASSIGITMBNT  OF  A  BOND  FOB  JaIL  LlBflOlTIBi. 

Sbo.  160.  Defence  in  action  bj  sheriff  on  bond. 

161.  Judgment  against  sheriff  to  be  evidence  against  snretiefl,  eta 

162.  Bammaiy  judgment  for  sheriff. 
168.  Heqaisites  of  application  therefor. 

164  Such  judgment  when  stayed.    Id.;  when  vacated. 

165.  Judgment  against  sheriff  is  evidence  of  damages. 

166.  Assignment  of  bond. 

167.  Action  on  bond  bj  assignee ;  damages  recoverable. 

168.  Such  assignment  bars  action  against  sheriff. 

169.  Defence  in  action  bj  assignee. 

170.  Stay  of  proceedings  where  assignment  is  not  taken. 

171.  Defence  of  sheriff  in  action  for  escape. 

Defence        §  160.  In  an  action  brought  by  a  sheriff  on  a  bond  for 
by  sheriff  the  jail  liberties,  it  is  a  defence,  that  the  prisoner  voluntarily 
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OBAP.  n.]  BOND  FOB  JAIL  LIBEBTIES.  §§  161-164. 

retomed  to  the  liberties  of  the  jail  from  which  he  escaped,  ^"'  ^ 
or  was  recaptured  by,  or  surrendered  to  the  sheriff,  from 
whose  custody  he  escaped,  before  the  commencement  of 
the  action.  The  defendants  may  make  that  or  any  other 
defence  to  the  action,  which  might  be  made  by  the  sheriff, 
to  an  action  against  him  for  the  escape. 

§  161.  But  if  judgment  has  been  rendered  against  the  Jn^s- 
flheriff,  in  an  action  brought  for  the  escape,  and  due  notice  '^'^ 
of  the  pendency  of  the  action  was  given  to  the  prisoner  and  |e%^-  ^ 
his  sureties,  to  enable  them  to  defend  the  same,  the  judg-  agaJnat 
ment  against  the  sheriff  is  conclusive  evidence  of  his  right  «*<»• 
to  recover  against  the  prisoner  and  his  sureties,  to  whom 
the  notice  was  given,  as  to  any  matter  which  was  or  might 
have  been  controverted,  in  the  action  against  the  sheriff. 

§  162.  In  an  action  brought  by  a  sheriff  on  a  bond  for  Snmmazr 
the  jail  liberties,  if  it  appears  to  the  court,  upon  a  motion  lor 
made  in  behalf  of  the  sheriff,  that  judgment  has  been  ren- 
dered against  him,  for  the  escape  of  the  piisoner,  and  that 
due  notice  of  the  pendency  of  the  action  against  him,  was 
given  to  the  prisoner  and  his  sureties,  to  enable  them  to 
defend  the  same,  the  court  must  order  a  summary  judg- 
ment for  the  plaintiff;  and  judgment  must  be  entered 
accordingly,  with  costs. 

§  168.  But  to  entitle  a  sheriff  to  move  for  such  a  judg-  J®^^- 
ment,  he  must  have  served  a  copy  of  his  complaint,  and  appiioa- 
given  twenty  days'  notice  of  the  motion.  therefor. 


jadgment 


§  164.  If  it  appears,  on  the  hearing  of  the  motion,  that  suoh 
the  defendants  have  a  meritorious  defence,  which  was  not  ^^^^ 
controverted  in  the  action  against  the  sheriff,  and  which  by  i^. ;  when 
law  could  not  have  been  so  controverted,  the  court  may 
stay  proceedings  on  the  judgment,  with  such  limitations  and 
npon  such  terms,  as  it  deems  just,  untU  a  trial  in  the  action ; 
bat  the  judgment  must  stand  as  a  security  for  the  sheriff. 
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If  tbe  defence  is  established,  the  court  must  vacate  the 
judgment,  and  render  judgment  for  the  defendant 


Judg-  §  165.  In  an  action  brought  by  a  sheriff  on  a  bond  for  the 

««»jMt     jail  liberties,  a  judgment  against  him  for  the  escape  of  the 
evidence  prisoner,  is  evidence  of  the  damages  sustained  by  him,  as 
•g»B.        if  it  had  been  collected ;  and  he  may  recover  his  reasonable 
attorney's  and  counsel  fees,  and  other  expenses  in  defend- 
ing the  action  against  him,  as  part  of  his  damages. 


Aisign-        §  166.  If  a  bond  for  the  iail  liberties  is  forfeited,  the 

msnt  of  "^  ,  •       ,  '     , 

bond.  party  at  whose  instance  the  prisoner  was  confined,  or,  in 
case  of  his  death,  his  executor  or  administrator,  is  entitled 
to  an  assignment  thereof ;  which  must  be  executed  by  the 
sheriff  who  took  the  bond,  or,  in  case  of  a  vacancy  in  his 
office,  by  his  under-sherifl^  and  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county. 


Action  on  §  167.  The  person  to  whom  such  an  assignment  has  been 
assignee;  made,  may  maintain  an  action  on  the  bond,  as  assignee  of 
reoovera-  the  sheriff  taking  the  same,  in  a  case  where  an  action  might 
be  maintained  by  the  sheriff ;  and  he  may  recover  the  same 
damages  for  the  breach  of  the  condition,  which  he  might 
have  recovered  in  an  action  against  the  sheriff,  for  the 
escape. 


snohaa-       §  168.  The  acceptance  of  an  assignment  of  such  a  bond, 
gunmen   .^  ^  ^^  ^^  ^^  actiou,  by  or  in  behalf  of  the  assignee,  against 

sgAi^t  the  sheriff  or  other  officer  making  the  same,  for  an  escape 
by  the  prisoner  executing  the  bond,  amounting  to  a  breach 
of  the  condition  thereof,  unless  the  escape  was  with  the 
assent  of  the  sheriff  or  other  officer. 


sheriff. 


li^Mtion      §  ^^^'  ^^  ^^  action  brought  by  the  assignee  of  the  bond, 
^JJ^      the  defendant  may  make  any  defence,  which  he  might 
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make,  if  the  action  was  bronglit  in  the  name  and  for  the 
benefit  of  the  sheriJS. 

§  170.  K  the  person  entitled  to  an  assignment  of  a  bond  stay  ot 
for   the  jail  liberties,  in  lieu  of  taking  the  same,  brings  W 

•         ,  '  ,  ^  '  o    where  as* 

an  action  against  the  sheriff  for  the  escape,  the  court  may,  Bignment 
except   where  the    escape  was  made   with  the  sheriff's  taken, 
assent,  stay  proceedings  upon  a  judgment  recovered  against 
the  sheriff,  with  such  limitations  and  upon  such  terms  as  it 
deems  just,  untU  he  has  had  a  reasonable  time  to  prosecute 
the  bond,  and  collect  a  judgment  recovered  thereon. 

§  171.  In  an  action  against  a  sheriff  or  other  officer,  for  Defence 
the  escape  of  a  prisoner,  it  is  a  defence,  that  the  escape  was  in  action 
without  the  assent  of  the  defendant^  and  that  at  the  com-  escape, 
mencement  of  the  action,  he  had  the  prisoner  within  the 
liberties,  either  by  his  voluntary  return,  or  by  recapture. 


TITLE  m. 

Application  qf  the  foregoing  provisions  to  tJie  proceedings  qf 

a  coroner. 

Sic.  172.  Datiefl  of  coroner  when  sheriff  is  a  party. 

173.  Any  one  of  the  coroners  may  act. 

174.  Arrest  of  sheriff  by  coroner. 

175.  Sheriff;  how  confined. 

176.  Place  of  confinement  to  be  deemed  a  jaiL 

177.  Sheriff  to  be  admitted  to  jail  liberties;  liability  of  oovoner  for  aheriflf^s 

escape. 

178.  Coroner  may  prosecute,  etc.,  bond  for  liberties. 

179.  Duties  of  coroner  where  sheriff  is  plaLntift 

180.  Such  prisoner  entitled  to  jail  liberties,  etc. 

181.  Escape  of  such  prisoner. 

§  172.  In  an  action  or  special  proceeding,  to  whicli  the  Daties 

sheriff  of  a  county  is  a  party,  a  coroner  of  the  same  county  coroner 

has  all  the  power,  and  is  subject  to  all  the  duties  of  a  sheriff  is 

aherrS^  in  a  cause  to  which  the  sheriff  is  not  a  parfcy ; 

except  as  otherwise  specially  prescribed  by  law. 
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§§  173-177. 


CORONER'S  DUTIES. 


[CHA.P. 


TITLES. 

Any  one 
of  the 
coroners 
may  act. 


§  173.  A  mandate  in  a  civil  action  or  special  proceeding 
whicli  must  or  may  be  executed  by  the  coroners,  or  by  a 
coroner  of  a  county,  must  be  directed  either  to  a  particular 
coroner,  or  generally  to  the  coroners  of  that  county.  Where 
such  a  mandate  is  directed  generally  to  the  coroners  of  a 
county,  or  requires  them  to  do  any  act,  it  may  be  executed, 
and  a  return  thereto  may  be  made  and  signed,  by  one  of 
them ;  but  such  an  act  or  return  does  not  affect  the  others. 


Arr€«t  of  §  174.  Where  a  mandate,  requiring  the  arrest  of  the 
•oroner.  sheriff  of  the  county,  is  directed  to  a  coroner,  he  must  exe- 
cute the  same  in  the  manner  prescribed  by  law,  with 
respect  to  the  execution  of  a  similar  mandate  by  a  sheriff  ; 
and  he  is  authorized  to  take  an  undertaking  on  the  arrest^ 
or  a  bond  for  the  jail  liberties,  to  himself,  in  his  name 
of  office,  in  a  like  case,  and  in  like  manner,  and  with  like 
effect,  as  where  such  a  bond  or  undertaking  may  be  taken 
by  a  sheriff. 


HherliT; 
how  oon- 
ilned. 


§  175.  Where  the  actual  confinement  of  a  sheriff  by  a 
coroner,  on  a  mandate,  is  required  or  authorized  by  law,  he 
must  be  confined  by  the  coroner,  in  a  house  situated  within 
the  liberties  of  the  jail  of  the  county,  other  than  the 
sheriff's  house,  or  the  jail,  in  the  same  manner  as  a  sheriff 
is  required  by  law  to  confine  a  prisoner  in  the  jaiL 


Place  of 
confine- 
ment 
to  be 
deemed 
a  jail. 


§  176.  That  house  thereupon  becomes  the  jail  of  the 
county,  for  the  use  of  the  coroner ;  and  each  provision  of 
law  relating  to  the  jail,  or  to  an  escape  from  the  jail,  applies 
thereto,  while  the  sheriff  is  confined  therein. 


Sheriff  to      §  ]  77.  A  sheriff  so  arrested  must  be  admitted  to  the 

be  admit-  ,.*',  •,.•,*■■  ..  ti  j 

ted  to  jail  liberties  of  the  ]ail  of  the  county,  m  a  like  case,  and  upon 
liabiuty  *  exccutiug  a  like  bond  to  the  coroner,  as  prescribed  by  law 
oner  for   for  a  prisouer  in  the  sheriff 's  custody.     For  an  escape  of  the 

iherifl'8  ■'^  ^  •tii»i_ 

««»p«-     sheriff  from  the  liberties,  the  Coroner  is  liable,  m  the  same 
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manner,  and  to  the  same  extent,  as  a  slierifE  for  a  similar  ^™^"''*- 
escape;  and  he  may  make  the  same  defence  as  a  sherLS. 


§  178.  The  coroner  may  prosecute  a  bond  for  the  liber-  Coroner 
•         1        -I      !•  T»»ikT  Til       'T  t  ™*y  pros- 

ties  taken   by  him,  and  is  entitled  to  all  the  rights,  and  eoute, 

subject  to  all  the  liabilities,  prescribed  by  law,  with  respect  'or  iiber- 
to  a  similar  bond  taken  by  a  sherifE.  The  bond  may  be 
assigned  by  him,  to  the  party  at  whose  instance  the  sherifE 
was  arrested;  and  the  same  proceedings  may  be  had  there- 
upon, as  npoD  a  bond  taken  and  assigned  by  a  sherifE,  in  a 
similar  case.  ' 


§1 79.  A  person  arrested  by  a  coroner,  in  an  action  or  Dutie«  of 
...  ,  •     coroner 

special  proceedmg,  in  which  the  sherifE  of  the  county  is  ^^®^ 
plaintiff  must  be  confined  in  the  jail  of  the  county,  in  a  piaintur. 
case  where  such  a  confinement  is  required  or  authorized 
by  law ;  but  the  coroner  is  not  liable  for  an  escape  of  the 
prisoner  from  the  jail,  after  he  has  been  confined  therein. 
A  person  so  confined  must  be  kept  and  treated,  in  ^all 
respects,  like  a  prisoner  confined  by  the  sherifE. 


§  180.  A  peraon  so  arrested  by  a  coroner,  is  entitled  to  suoh 
be  discharged,  or  to  the  liberties  of  the  jail,  as  the  case  re-  ®°^^ 
quires,  upon  giving  a  bond  or  an  undertaking  to  the  coro-  ubeptiei, 
ner,  in  the  like  manner,  and  in  a  like  case,  in  which  a  per- 
son arrested    by  a  sherifE  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.    The  bond  or  undertaking 
80  given,  must  be  in  all  respects  similar  to  that  required  to 
be  eiven  to  a  sherifE ;  and  it  has  the  like  efEect,  and  may  be 
Manned  and  proceeded  upon  in  like  manner. 

§  181.  A  coroner  is  answerable  for  an  escape  of  a  pris-  ^«»i^ 
oner,  admitted  by  him  to  the  liberties  of  the  jail,  in  the  prfBoner. 
same  manner  and  to  the  same  e2d;ent,  as  a  sherifE,  and  may 

interpose  a  like  defence. 
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TITLE  IV. 

Powers^  duties^  arid  licAiltties  of  an  incoming  and  out- 
going sheriffs  respectively^  touching  the  matters  inck^ded 
in  this  chapter. 

Sbc.  182.  Certificate  to  be  famished  to  new  sheriff. 
188.  Powers  of  former  sheriff;  when  to  cease. 

184.  Jails,  process,  etc.,  to  be  delivered  to  new  sherifl^ 

185.  Former  sheriff  to  execate  instroment. 
386.  Former  sheriff  to  execute  certain  process. 

187.  Certain  orders  to  be  delivered  to  and  returned  by  new  sheriS 

188.  Delivery  of  prisoners,  process,  etc.,  how  enforced. 

189.  Under-sheriff,  etc.,  when  to  comply  with  foregoing  provisiona. 

certifi-         §  182.  Where  anew  sheriff  has  been  elected  or  appointed, 

furnished  and  has  qualified  and  given  the  security  required  by  law, 

sheriff,     the  clerk  of  the  county  must  furnish  to  the  new  sheriff  a 

certificate,  under  his  hand  and  official  seal,  stating  that  tlie 

person  so  appointed  or  elected,  has  so  qualified  and  given 

security. 


Powers  of      §  183.  Upou  the  commencement  of  the  new  sheriffs  term 
sheriff;     of  officc,  and  the  service  of  the  certificate  on  the  former 
cease.      sheriff,  the  latter's  powers  as  sheriff  cease,  except  as  other- 
wise expressly  prescribed  by  law. 


Jails,  pro-      §  184.  Within  ten  days  after  the  service  of  the  certificate, 
to^be^de-  upon  the  former  sheriff  he  must  deliver  to  his  successor : 
new  1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the 

county,  with  all  their  appurtenances,  and  the  property  of 

the  county  therein. 

2.  All  the  prisoners  then  confined  in  the  jail  or  jails. 

3.  All  process,  orders,  commitments,  and  all  other  papers 
and  documents,  authorizing,  or  relating  to  the  confinement 
or  custody  of  a  prisoner,  or,  if  such  a  process,  order,  or  com- 
mitment has  been  returned,  a  statement  in  writing  of  the 
contents  thereof,  and  when  and  where  it  was  returned. 

4.  All  mandates,  then  in  his  hands,  except  such  as  he  has 

fully  executed,  or  has  begun  to  execute,  by  the  collection 
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of  money  thereon,  or  by  a  seizure  of  or  levy  on  money  or 
other  property,  in  pnrsnance  thereof. 

§  185.  At  the  time  of  the  delivery,  the  former  sheriff  ^^£1^ 
nrast  execute  an  instrument,  reciting  the  property,  docu-  ^P^^ 
ments,  and  prisoners  delivered,  specifying  particularly  the  «i®n*» 
process  or  other  authority,  by  which  each  prisoner  was  com- 
mitted and  is  detained,  and  whether  the  same  has  been 
returned  or  is  delivered  to  the  new  sheriff.     The  instrument 
must  be  delivered  to  the  new  sheriff,  who  must  acknowl- 
edge, in  writing,  upon  a  duplicate  thereof,  the  receipt  of  the 
piopeity,  documents  and  prisoners,  therein  specified ;  and 
deliver  such  duplicate  and  acknowledgment  to  the  former 
sheriff. 


§  186.  Notwithstanding  the  election  or  appointment  of  a  Former 
new  sheriff,  the  former  sheriff  must  return,  in  his  own  name,  execute 
each  mandate  which  he  has  fully  executed ;  and  must  pro-  prooesn. 
^ed  with  and  complete  the   execution  of  each  mandate 
which  he  has  begun  to  execute,  in  the  manner  specified  in 
subdivision  fourth  of  the  last  section  but  ona 


§  187.  Where  a  person,  arrested  by  virtue  of  an  order  of  ^j^^^ 
arrest,  is  confined,  either  in  jail,  or  to  the  liberties  thereof,  at  u^^i^^ 
the  time  of  assigning  and  delivering  the  jail  to  the  new  *^3[" 
sheriff,  the  order,  if  it  is   not  then  returnable,  must  be  ll^^ 
delivered  to  the  new  sheriff,  and  be  returned  by  him  at  the 
return  day  thereof,  with  the  proceedings  of  the  former 
sheriff  and  of  the  new  sheriff  thereon. 

§188.  If  the  former  sheriff  neglects  or  refuses  to  deliver  Deuraiy 
of  pnsoii" 

to  his  successor,  the  jail,  or  any  of  the  property,  documents  «»» pro- 

or  prisoners  in  his  charge,  as  prescribed  in  this  title,  his  J*??.^ 

successor  must,  notwithstanding,  take  possession  of  the  jail, 

Mid  of  the  property  of  the  county  therein,  and  the  custody 

of  the  prisoners  therein  confined,  and  proceed  to  compel  the 

delivery  of  the  documents  withheld,  as- prescribed  by  law. 
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§  189.  If,  at  the  time  when  a  new  sheriff  qualifies,  and 
gives  the  security  required  by  law,  the  office  of  the  former 
sheriff  is  executed  by  his  under-sheriff,  or  by  a  coroner  of 
the  county,  or  a  person  specially  authorized  for  that  pur- 
pose, he  must  comply  with  the  provisions  of  this  title, 
and  perform  the  duties  thereby  required  of  the  former 
sheriff. 
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VULBL 


CHAPTER  m. 

CIVIL  JURISDICTION  OF  THE  PEINOIPAL  COURTS 
OF  RECORD;  ORGAOTZATION,  MEMBERS,  AND  OF- 
FICERS THEREOF;  DISTRIBUTION  AND  DISPATCH 
OF  BUSINESS  THEREm. 

TITLE     L — The  coubt  of  apfbal& 

TTTIiE   n. — Thb  supbeme  ooubt^  nsroLUBnire  xhb  GiBomr  oonBnL 

TTTLB  HL — The  supbbiob  oitt  ooubts. 

TITLE  IV. — The  mabute  coubt  ov  xhb  ornr  ov  Kbw-Yobe. 

TITLE    V. — The  ooitktt  ooubtb. 

TITLE  L 

The  court  of  appeals. 

kwnn.-m  1.  Jaiisdiction,  and  mode  of  exerdBing  the  same ;  genenl  powera ;  toniui 
and  sittings. 
2.  The  clerk  of  the  court. 
8.  The  State  reporter ;  pnblication  and  distribution  of  the  reports. 

ABTIOIiE  FIRST. 

JmnDiCTionv  Ain>  Mode  of  EZERCiBnre  the  bahb  ;  gettbral  Powebs  ;  Tebms 

Ajsn>  Srri'iJNGs. 

Skl  190.  Oues  in  which  court  of  appeals  has  Jurisdiction. 
191.  Exceptions  and  qualifications. 

193.  Appeals  from  certain  orders,  how  heard. 
198.  Court  may  mase  rules. 

194.  Bemittitur ;  when  judgment  absolute  to  be  lendeied,  and  pvooeedings 

thereupon. 

195.  Second  and  subsequent  appeals. 

196.  Times  and  places  of  holding  terms. 

197.  Oourt  may  be  held  in  any  building;  adjournments. 

198.  Officers  to  be  appointed  by  court. 

§  190.  The  court  of  appeals  has  exdusiye  jurisdiction  to  ^SSi'* 
review,  upon  appeal,  every  actual  determination,  made  at  a  ®2^^' 

general  term,  by  the  supreme  court,  or  by  either  of  the  dJJtl^.*' 
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superior  city  courts,  in  either  of  the  following  cases,  and 
no  others : 

1.  Where  a  final  judgment  has  been  rendered,  in  an  action 
commenced  in  either  of  those  courts,  or  brought  there  from 
another  court ;  and,  upon  such  an  appeal,  to  review  an 
interlocutory  judgment  or  intermediate  order,  involving 
the  merits,  and  necessarily  affecting  the  final  judgment. 

2.  Where  an  order  has  been  made  in  such  an  action, 
affecting  a  substantial  right,  and  not  resting  in  discretion, 
which  either  (1)  in  effect  determines  the  action,  and  pre- 
vents a  final  judgment,  or  (2)  discontinues  the  action,  or 
(8)  grants  or  refuses  a  new  trial,  or  (4)  strikes  out  a  plead- 
ing, or  part  of  a  pleading,  or  (5)  decides  an  interlocutory 
application,  or  a  question  of  practice,  or  (6)  determines  a 
statutory  provision  of  the  State  to  be  unconstitutional,  and 
the  determination  appears  from  the  reasons  given  for  the 
decision,  or  is  necessarily  implied  i/i  the  decision. 

3.  Where  a  final  order,  affecting  a  substantial  right,  has 
been  made  in  a  special  proceeding,  or  upon  a  summary 
application  in  an  action,  after  judgment ;  and,  upon  such  an 
appeal,  to  review  any  intermediate  order,  involving  the 
merits,  and  necessarily  affecting  the  order  appealed  from. 

Kxoep.         §  191.  But  the  jurisdiction,  conferred  by  the  last  section, 
SSS^^  is  subject  to  the  following  limitatioDs,  exceptions,  and  con- 
"^       ditions : 

1.  An  appeal  cannot  be  taken,  from  an  order  granting  a 
new  trial,  oi;i  a  case  or  exceptions,  unless  the  notice  of  appeal 
contains  an  assent,  on  the  part  of  the  appellant,  that  if  the 
order  is  aflirmed,  judgment  absolute  shall  be  rendered 
against  the  appellant. 

2.  An  appeal  cannot  be  taken,  in  an  action  commenced  in 
a  court  of  a  justice  of  the  peace,  or  in  the  marine  court  of 

•b  the  city  of  New- York,  or  in  a  district  court  of  that  city/'or 
in  a  justices'  court  of  a  city,  imless  the  court  below  allows 
the  appeal,  by  an  order  made  at  the  general  term  which  ren- 
dered the  determination,  or  at  the  next  general  term  after 
judgment  is   entered  thereupon.    An  action  discontinued; 
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because  the  answer  set  forth  matter  showing  that  the  title 
to  real  property  came  in  question,  and  afterwards  prose- 
cated  in  another  court,  is  not  deemed  to  have  been  com- 
menced in  the  court  wherein  the  answer  was  interposed, 
within  the  meaning  of  this  subdivision. 

3.  An  appeal  cannot  be  taken  from  a  judgment,  or  from 
an  order  granting  or  refusing  a  new  trial,  except  in  an 
action  or  special  proceeding  affecting  the-  title  to  real  prop- 
erty, or  an  interest  therein,  if  the  matter  in  controversy, 
exdudin^r  coats,  is  less  than  fJvA  Imnrlr^  /i/vii^-ai  ^«  — i ^' 

S-C.IOI-SUB.f^,  LINE  5  AFTER  •  •  DOLLARS^  •  STRIKE  OUT  ALL 
UP  TO  »  'UNLESS*  •   IN  LINE  Q. 

tlionsand  dollars!  unless  the  court  below,  by  an  order  made  ^ 
at  the  general  term  which  rendered  the  determination,  or 
at  the  next  general  term  after  judgment  is  entered  there- 
upon, allows  the  appeal^  on  the  ground  that  a  question  of 
law  is  involved,  which  ought  to  be  reviewed  by  the  court 
of  appeals. 

If  an  appeal  is  taken,  by  the  plaintiff,  from  a  judgment 
rendered  in  an  action  not  founded  upon  a  contract,  the  sum 
for  which  the  complaint  demands  judgment,  or,  if  the  action 
is  to  recover  one  or  more  chattels,  the  value  of  the  chattels, 
as  stated  in  the  complaint,  is  deemed  to  be  the  amount  of 
the  matter  in  controversy,  within  the  last  subdivision,  unless 
the  defendant  has  interposed  a  counterclaim ;  in  which  case 
the  counterclaim  must  be  included,  in  determining  the 
amount  in  controversy. 

§  192.  An  appeal  from  an  order,  under  subdivision  second  Appoaii 
of  the  last  section  but  one,  except  an  order  which  in  effect  oeptain 

orderB, 

determines  the  action  and  prevents  a  final  judgment,  or  dis-  J^^ 
continues  the  action,  or  grants  or  refuses  a  new  trial  upon  a 
case  or  exceptions,  may  be  noticed  for  hearing  on  a  motion 
day,  and  heard  as  a  motion. 

§  193.  The  court  may  from  time  to  time  make,  alter,  Oooh 
and  amend,  rules,  not  inconsistent  with  the  constitution  or  make 

rules. 
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"    ^  statutes  of  the  State,  regulating  the  practice  and  proceedings 
in  the  court,  and  the  admission  of  attorneys  and  counsellors 
"  at  law,  to  practice  in  aU  the  courts  of  record  of  the  State. 


Remit-  §  194.  The  judgment  or  order  of  the  court  of  appeals 

when  must  be  remitted  to  the  court  below,  to  be  enforced  accord- 

absoiute  ing  to  law.     Upou  an  appeal  from  an  order  granting  a  new 

rendered,  trial,  ou  a  casc  Or  cxceptious,  if  the  court  of  appeals  deter- 

and  pro-  ,     '                                            *                      .         ,     .                     .            , 

oeedlngs  mmes  that  no  error  was  committed  m  granting  the  new 

upon.  trial,  it  must  render  judgment  absolute  upon  the  right  of 


the  appellant :  and  after  its  judgment  has  been  remitted  to 
the  court  below,  an  assessment  of  damages,  or  any  other 
proceeding,  requisite  to  render  the  judgment  effectual,  may 
be  had  in  the  latter  court. 


Heoond         §  195.  Upou  a  sccoud  and  each  subsequent  appeal,   in- 
sequent     eluding  a  case  where  a  former  appeal  has  been  dismissed 
for  a  defect  or  irregularity,  the  time  of  filing  the  return,  upon 
the  first  appeal,  determines  the  place  of  the  cause  upon  the 
calendar. 


Ttaim  8  196.  The  terms  of  the  court  of  appeals  must  be  ap- 

and  places        I  • 

of  holding  pointed  to  be  held,  at  such  times  and  places  as  the  court 

terms.         *  /  * 

thinks  proper,  and  continued  as  long  as  the  public  interest 
requires. 


maybe  §  1^  iT.  A  term  of  the  court  may  be  appointed  to  be  held 
heiS  in  in  a  building,  other  than  that  designated  by  law  for  hold- 
adjourn-'  ^^S  courts.     A  tcHumay  be  adjourned  from  the  place  where 

it  is  appointed  to  be  held,  to  another  place  in  the  same  city. 

One  or  more  of  the  judges  may  adjourn  a  term,  without  day, 

or  to  a  day  certain. 


ments. 


T^       §  198.  The  oorai;  may,  from  time  to  time,  by  an  order 
pointoS    entered  in  its  minutes,  appoint  and  remove  its  clerk,  its 

reporter,  and  such  attendants  as  it  deems  necessary. 
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ARTICI/E  SECOND. 

Thb  Clerk  of  the  Cottbt.  , 

6bc.  199.  Clerk  of  the  court  of  appeals  to  give  bond ;  rooms  for  his  oflLMb 

200.  To  appoint  a  depatj.    Powers  of  deputy. 

201.  May  employ  assistants  in  his  office.    Special  deputy. 

202.  Is  successor  of  former  clerk  of  court  oi  appeals. 
208.  Money  in  custody  of  derk  to  be  deposited  in  bank. 

204.  Clerk  to  report  to  court  of  appeals,  concerning  money. 

205.  Amount  deposited  to  be  certified  by  cashier. 

208.  Court  may  order  money  to  be  invested ;  restrictions  as  to  drawing  money 

from  bank. 
207.  Court  may  appoint  person  to  examine  accounts. 

206.  Court  may  make  rules  concerning  money. 

§  199.  The  clerk  of  the  court  of  appeals,  before  entering  cierkof 
upon  the   duties  of  his  office,  must  subscribe,   and  file  of  ap- 

Deals  to 

the  constitutional  oath  of  office,  and  must  execute,  and  file  gv© 
in  the  comptroller's  office,  a  bond  to  the  people  of  the  State,  rooms  foi 

-  -I,         /•  ,  i      o         ,1  T     -I   11  .  ,  hlsofBoe. 

in  the  penalty  of  twenty-five  thousand  dollars,  with  two 
sufficient  sureties,  approved  by  the  comptroller,  and  condi- 
tioned for  the  faithful  performance  of  the  duties  of  his  office. 
K  the  bond  is  forfeited  by  a  breach  of  its  condition,  the 
court  of  appeals  must,  by  order,  direct  an  action  to  be 
brought  thereon.  The  money  recovered  must  be  applied^ 
under  the  direction  of  the  court  of  appeals,  to  indemnify 
the  persons  aggrieved  by  the  breach,  in  proportion  to  their 
respective  losses,  and  to  make  good  any  other  loss,  occa- 
sioned by  the  breach.  The  clerk  must  keep  his  office  at 
the  city  of  Albany,  and  the  trustees  of  the  State-hall  must 
assign  him  smtaUe  rooms  therein,  for  that  purpose. 

§  200.  The  clerk,  by  a  writing,  under  his  hand  and  the  To  ap- 
seal  of  tlie  court,  filed  in  his  office,  from  time  to  time  must  deputy, 
appoint,  and  may  at  pleasure  remove,  a  deputy-clerk,  who  deputy, 
is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed 
by  law.     Before  entering  upon  his  duties,  the  deputy-clerk 
must  subscribe,  and  file  in  the  clerk's  office,  the  constitu- 
tional oath  of  office.    While  the  clerk  is  absent  from  his 
office,  or  from  the  sitting  of  the  court,  or  the  office  of  clerk 
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is  vacant,  the  deputy-clerk  has  all  the  powers,  and  is  subject 
to  all  the  duties  of  the  clerk. 


§  201.  The  clerk  may,  with  the  approbation  (of  the  secre- 


Maj 

employ 

iS^td^**  tary  of  State,  comptroller  and  treasurer)  employ  as  d 

office. 

Speoial 

deputy. 


assistants  in  his  office,  as  are  necessary.    He  may  from 
to  time  appoint,  and   at  pleasure  remove,  his  assist 
Each  assistant  is  entitled  to  a  compensation,  fixed  an 
be  paid  as  prescribed  by  law.     The  clerk  may  appoint 
of  his  assistants  as  special  deputy-clerk:  who  possesst^, 
the  absence  of  the  clerk  and  the  deputy-clerk,  the  same 
power  and  authority  as  the  clerk,  at  any  sitting  of  the  court 
which  he  attends,  with  respect  to  the  business  transacted 
thereat. 


Issue- 
oessor  of 
former 
olerk  of 
oourt  of 
appeals. 


§  202.  All  money,  stocks,  securities,  bonds,  mortgages,  and 
other  things  in  action,  and  other  property,  which  were  pos- 
sessed by  the  last  clerk  of  the  court  of  appeals,  elected  by  the 
people,  by  virtue  of  his  office,  have  been  transferred  to,  and 
have  become  possessed  by  and  vested  in,  the  clerk  appointed 
by  the  court,  as  the  successor  in  office  of  the  last  elected 
clerk,  notwithstanding  the  change  in  the  mode  of  appoint- 
ment to  the  office,  and  in  the  tenure  thereof. 


Jisto (I  ^^  §  ^^^'  -^  money,  now  in  the  custody  or  under  the  con- 
to  he  ^^^  ^^  *^®  clerk,  and  all  other  money  which  may  hereafter 
k?Smi^  be  paid  to  or  received  by  him,  on  account  of  a  fund,  or  in  a 
cause,  must  be  deposited,  until  invested  as  prescribed  in  this 
article,  in  such  bank  or  banks  as  the  court  of  appeals 
directs.  Accounts  thereof  must  be  kept  with  the  banks, 
in  manner  and  form  as  the  court  directs. 


Clerk  to 

report  to 

court  of 

appeals, 

con- 

oeming 

money. 


§  204.  On  the  first  Tuesday  of  January,  and  on  the  first 
Tuesday  of  July,  in  each  year,  the  clerk  must  transmit  to 
the  chief-judge,  a  statement,  verified  by  his  affidavit,  of  all 
money,  then  remaining  in  court  or  in  his  hands,  which  must 
specify : 
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§§  205-208. 


L  The  fiind,  or  the  title  of  the  cause,  in  or  on  account  of 
which  each  suui  of  money  was  paid. 

2.  The  party  by  whom  it  was  paid,  and  generally  for 
what  pnrpoMb 

id. 


AST.  8. 


/ ' 


rtated  to  be  deposited  is  actually  in  the  bank,  placed  tome 
credit  of  the  clerk,  as  clerk  of  the  court  of  appeals,  and  not 
mingled  with  any  other  account. 


§  206.  The  court  may,  by  order,  direct  any  portion  of  the  Court 
money  to  be  invested  in  the  public  debt  of  the  State,  or  of  mS 


er 

monei 


the  United  States,  or  in  approved  interest-bearing  mortgages  toTe  In- 
upon  real  property.    It  may  in  like  manner  direct  any  sum  restrio- 
of  money,  or  any  security,  to  be  transierred  or  disposed  of,  drawing 
as  the  court  thinks  proper.    The  clerk  shall  not  invest  any  Jrom 
money,  except  pursuant  to  such  a  direction.  Money  depos- 
ited shall  not  be  drawn  from  the  bank,  except  on  a  check, 
signed  by  the  clerk,  and  countersigned  by  the  chief-judge, 
OT,in  his  absence,  by  an  associate  judge  of  the  court. 


bank. 


§  207.  The  court  may  also,  from  time  to  time,  appoint  a  court 


maj 


soitable^person  to  examine  the  accounts  kept  by,  and  the  appoint 

•   ••        -I  T         #1         ITT         1111  .-IT       person  to 

seeunties  m  the  custody  of  the  clerk,  who  shall  be  paid  by  examine 

,  r  J    aoooantSt 

the  comptroller,  for  that  service,  a  reasonable  sum,  certified 
by  the  cliief-judge. 


§  208.  The  court  may  also,  from  time  to  time,  make  such  Court 
relations,  concerning  the  money  and  securities  specified  °^« 

,  ^5  , '  ,      <3  ,  •'     ,  ^  rules  oon- 

m  this  article,  making  deposits,  keeping  accounts,  and  draw-  o«rninK 
ing  money,  as  it  deems  proper;  but  each  regulation,  so 
made,  must  be  entered  in  the  minutes. 
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nrui. 


ARTICLE  THIRD. 

Thb  State  Rbfortbb  ;  Publication  ahd  DisTBiBimoK  of  the  Bbpobt*. 

Sbo.  209.  State  reporter  is  the  reporter  of  court  of  appeals. 

210.  His  duty. 

211.  Not  to  be  interoBted  in  publication ;  contracts  for  publication. 

212.  Copyright  of  reports. 

218.  Secretary  of  State  to  distribute  reports. 

214.  Unreported  decisions,  etc.,  to  be  delivered  by  reporter  to  successor. 

216.  Opinions,  etc.,  not  to  be  delivered,  except,  etc 

216.  Certain  opinions  to  be  deposited  with  clerk. 

State  §  209.  The  reporter  appointed  by  the  court  of  appeals  is 

is  the  styled  the  State  reporter-;  and  each  provision  of  a  statute, 

of  the  wherein  the  State  reporter  is  mentioned,  applies  to  the 

appeals,  officer  thus  appointed. 


His  duty.  §  210.  The  State  reporter  must  report  every  cause,  deter- 
mined in  the  court  of  appeals,  which  the  court  directs  him, 
or  which  the  public  interest,  in  his  judgment,  requires  him 
to  report.  To  enable  him  to  perform  that  duty,  the  judges 
of  the  court  must  deliver  to  him  the  written  opinions,  ren- 
dered in  each  cause  so  determined,  ^ach  decision  of  the 
court,  which  is  reported,  must  be  so  reported  as  soon  as 
practicable  after  it  is  made ;  and  if  the  reporter  neglects 
faithfidly  to  perform  that  duty,  it  is  the  duty  of  the  court 
to  remove  him  from  office. 


Not  to  be      §  211,  The  State  reporter  shall  not  have  any  pecuniary 
in*pS^  interest  in  the  reports :  but  a  contract  for  the  publication 
oo^triM^s  thereof,  under  his  supervision,  must,  from  time  to  time,  be 
UoaSon".    made,  in  behalf  of  the  people,  by  the  State  reporter,  secre- 
tary of  State,  and  comptroller,  with  the  person  or  persons 
who  agree  to  furnish  to  the  secretary  of  State,  so  many 
copies  of  each  volume,  as  may  be  needed  to  enable  him 
to  comply  with  the  next  section  but  one;    and  also  to 
publish  and  sell  the  reports,  on  terms  the  most  advan- 
tageous to  the  public,  regard  being  had  to  the  proper  execu- 
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tion  of  the  work,  and  at  a  price  not  exceeding  three  dollars 
for  a  volume  of  not  less  than  five  hundred  pages.  Each 
contract,  so  entered  into,  must  provide  for  the  publication  of 
the  reports,  for  three  years  from  the  expiration  of  the  time, 
specified  for  that  purpose  in  the  last  contract.  K  the  State 
reporter,  secretary  of  State,  and  comptroller  unite  in  deter- 
mining, that  a  contract  has  not  been  faithfully  kept  by  the 
person  or  persons  agreeing  so  to  publish  the  reports,  they 
may,  by  an  instrument  in  writing  under  their  hands,  filed 
in  the  office  of  the  secretary  of  State,  annul  the  same  from 
a  time  specified  in  the  instrument ;  and  thereupon  they  may 
enter  into  a  new  contract,  for  the  publication  of  the  reports, 
for  three  years  from  the  time  so  specified.  Before  entering 
into  a  contract,  the  State  reporter,  secretary  of  State,  and 
comptroller  must  advertise  for,  receive,  and  consider  propos- 
als for  the  publication  of  the  reports. 


CM     J. X —    ^^  ^^^  ^4-ViAit  T\^ya/\Ti     qTiqII   j\(\t  Copy- 

-:c.r:i2   --linp:    i    befope    ••thc*'    iNf3rpT    »^^t  f  T--er»-.  !  •• 


'^-     !      STRIKE     OUT     »'CP"      A^ID     IMSCPT     ♦^f(;^•-^|^J     l  I  ' 'E^     I 


STRIKE     CUT     »  '  MOT*  • 


§  213.  Of  the  copies  of  each  volume  of  the  reports,  fur-  seoretwy 
nidied  to  the  secretary  of  State,  he  must  deliver  one  to  the  to  dis- 
clerk  of  each  county,  for  the  use  of  the  county,  and  deposit  reports, 
one  in  the  office  of  the  attorney-general,  one  with  the  clerk 
of  the  court  of  appeals,  for  the  use  of  that  court,  and  three 
in  the  State  library. 


§  214.  A  State  reporter  must,  on  the  appointment  of  his  ^^^ 
successor,  deliver  to  him  all  papers  in  his  hands,  pertaining  }^^'^^ 
to  a  cause  which  he  has  not  reported,  or  which  are  not  nee-  ^^^^ 
essary  to  be  retained  by  him,  to  complete  the  publication  of  ^^^  ^ 
a  volume,  which  is  then  partly  printed.  euoooBBor. 
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TITLB9; 
Opinions, 


§  215.  A  State  reporter,  after  the  expiration  of  his  term 

t?be°d(t  ^^  office,  shall  not  deliver  a  paper  specified  in  the  last  seo- 

exST^     tion,  or  a  copy  thereof,  to  any  person  other  than  his  successor 

etc.  in  ojfice,  or  the  publisher  of  a  partly  printed  volume ;  except 

that  a  copy  of  such  a  paper  may  be  furnished  by  him,  during 

a  vacancy  in  the  office,  to  a  judge  of  the   court,  or  to  the 

attorney  for  a  party  to  the  cause  to  which  it  relates. 


Certain         §  216.  The  State  reporter  must  deposit  with  the  clerk  of 
to  be       the  court,  all  opinions  delivered  to  him,  which  are  not  to  be 

deposited  •  . 

with  reported,  immediately  after  the  publication  of  the  reports 
of  the  other  cases,  decided  at  the  same  time.  They  must 
be  properly  filed  and  preserved,  by  the  clerk. 


TITLE  n. 

The  supreme  cowrt^  incVudrng  the  circuit  cowrts. 

Abtiolb  1.  JnriBdiction  and  powers ;  designations  of  terms ;  distribntion  of  basi- 
ness  among  the  terms  and  judges ;  attendants  upon  the  sittings ; 
miscellaneous  provisions. 

2.  The  supreme  court  reporter. 

8.  Stenographers. 

ABTIOLE  FIBST. 

JXTBIBDIOTION  kSD  POWBBS;  DfiSiaNATION  OF  TbbM6;  DlSTBIBUTIOlf  OV  BUSI* 

NESS  AMone  THE  Tebmb  and  Judges;  Attendants  upon  the  SiTTiNaa; 

MISCELLANEOUS  PbOYISIONS. 

Seo.  217.  General  jurisdiction  of  supreme  court. 

218.  Supreme  court  may  change  place  of  trial  of  actions  pending  in  other 

courts. 

219.  Judicial  departments;  general  terms. 

220.  Presiding  and  associate  justices ;  how  long  to'  act. 

221.  Vacancies ;  how  filled. 

222.  Assignment  of  duties  to  justice  whose  designation  is  revoked. 

223.  Designation,  etc.,  to  be  filed  with  secretary  of  State. 

224.  Presiding  and  associate  justices  may  act  out  of  their  departments. 

225.  Times  and  places  of  holding  general  terms ;  how  appointed* 

226.  Appointment  to  be  published. 

227.  Appointment  may  be  made  or  filed  after  the  prescribed  time. 

228.  When  associate  justice  to  preside,  etc. 

229.  Justice  in  place  of  one  disqualified. 
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ART  1. 

Sec.  230.  G^ienl  term,  held  by  two  jaatioes.    Be-argament,  etc.  ^ 

SSL  When  cause  to  be  heard  in  another  department. 

233.  Appointments  of  special  terms,  drcoit  courts,  and  courts  of  oyer  and 
terminer. 

233.  Publication  of  appointments. 

234.  Governor  may  appoint  extraordinary  terms ;  justices  to  hold  them. 

235.  General  powers  and  duties  of  justices. 

236.  Governor  may  appoint  in  New-York  city,  judge  of  other  court  to  hold 

terms. 
287.  Governor  to  designate  justices  to  hold  courts  in  certain  cases. 

238.  Place  of  holding  the  terms. 

239.  Special  terms  adjourned  to  chambers ;  trials  thereat. 

240.  Judges  of  superior  court  of  Buffitlo  may  make  orders. 

241.  What  judges  may  perform  duties  of  justice  at  chambers. 

242.  Officers  required  to  attend  general  term.    Sheriff's  duty. 

243.  Fees  of  such  officers ;  how  paid. 


§  217.  The  general  jurisdiction  in  law  and  equity,  which  General 
the  supreme  court  of  the  State  possesses,  under  the  pro  vis-  Jfon  of^ 
ions  of  the  constitution,  includes  all  the  jurisdiction,  which  SSSt™^ 
was  possessed  and  exercised  by  the  supreme  court  of  the 
colony  of  New  York,  at  any  time,  and  by  the  court  of  chan- 
cery in  England,  on   the  4th   day  of  July,  1776 ;  with  the 
exceptions,  additions,  and  limitations,  created  and  imposed 
by  the  constitution  and  laws  of  the  State.     Subject  to 
those  exceptions  and  limitations,  the  supreme  court  of  the 
State  has   all  the  powers  and  authority  of  each  of  those 
oonrtS)  and  exercises  the  same  in  like  manner. 


§  218.  The  supreme  court,  upon  the  application  of  either  supreme 

_i  J    •  i  1  It*    court  may 

party,  may,  and,  m  a  proper  case,  must  make  an  order,  di-  change 
recting  that  an  issue  of  fact,  joined  in  an  action  or  special  trial  of 
proceeding,  pending  in  any  other  court  of  record,  except  a  pending 
,3uperior   city  court,  the  marine  court  of  the  city  of  New-  oourte. 
York,  or  a  county  court,  be  tried  at  a  circuit  court  in  an- 
other county,  on  such  terms,  and  under  such  regulations  as 
it  deems  just ;  and  thereupon  the  issue  must  be  tried  accord- 
ingly.   After  the  trial,  the  clerk  of  the  county,  in  which  it 
has  taken  place,  must  certify  the  minutes  thereof ;  which 
must  be  filed  with  the  clerk  of  the  court,  in  which  the  action 
or  special  proceeding  is  pending.    The  subsequent  proceed- 
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ings  in  the  last  mentioned  cotirt  most  be  the  same^  as  if  the 
issue  had  been  tried  therein. 


Trnjcs. 


Judicial  §  219.  The  departments,  into  which  the  State  is  divided, 
ments;  for  the  puTposcs  of  Organizing  and  holding  general  terms  of 
terms.  the  Supreme  court,  are  styled,  in  this  act,  judicial  depart- 
ments. There  is  a  general  term  of  the  supreme  court  in  each 
judicial  department,  composed  of  a  presiding  justice  and 
two  associate  justices,  designated  froni  the  whole  bench  of 
justices  of  the  supreme  court,  as  prescribed  in  the  next  two 
sections.  The  justices  so  desigmated  are  styled  in  this  act, 
general  term  Aoe. 

Presid-         §  220.  A  presiding  justice  shall  act  as  such,  during  his 

asfoofate   official  term  as  a  justice  of  the  supreme  court,  and  an  associ- 

howioDg  ate  justice  for  five  years  from  the  thirty-first  day  of  Decem- 

^  '      ber,  next  after  his  designation ;  or  until  the  earlier  close  of 

his  official  term.     But  the  governor  may,  at  any  time,  upon 

the  written  request  of  a  general  term  justice,  revoke  his 

designation. 


vaoao-         §  221.  Within  three  months  before  a  vacancy  is  to  occur 

oieB;  how        ^  ,  *'  , 

flUed.  by  lapse  of  time,  or  as  soon  after  its  occurrence  as  practica- 
ble, the  governor  must  designate,  from  the  whole  bench  of 
justices  of  the  supreme  court,  another  presiding  or  associate 
justice,  as  the  case  requires.  The  person  so  designated  shall 
act  as  presiding  or  associate  justice,  for  the  period  specified 
in  the  last  section.  When  a  vacancy  occurs,  for  any  cause 
except  lapse  of  time,  the  governor  must  designate  a  pre- 
siding or  associate  justice,  as  the  case  requires.  An  associate 
justice,  thus  designated,  shall  act  for  his  predecessor's  unex- 
pired time,  or  tmtil  the  earlier  close  of  his  official  term. 


Awign-  §  222.  Where  the  governor  revokes  the  designation  of  a 

dutil  to  general  term  justice,  as  prescribed  in  the  last  section  but 

^oTO  one,  he  may  prescribe  the  duties  to  be  performed  by  that 

ticSS*^  justice,  m  holding  court  in  any  part  of  the  State,  from  the 

revoked.  ma 
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ABT  1 

time  of  sucli  revocation  until  the  taking  effect  of  the  next 
appointment  of  terms^  as  prescribed  in  section  232  of  this 
act,  for  the  judicial  department  to  which  that  justice  belongs. 

§  223.  A  designation  of  a  general  term  justice,  or  a  revo-  pesigna- 
cation  thereof,  must  be  in  writing,  and  filed  in  the  office  of  ^  be  meS 
the  secretary  of  State.    The  request  of  the  justice  whose  retwy^of 
designation  is  revoked,  must  be  filed  with  the  revocation. 

m 

§  224.  A  presiding    justice,   designated  for  a  judicial  P^*^; 
department,  may  preside  at  a  general  term,  held  in  another  ass^iate 
department,  if  the  presiding  justice  of  that  department  ^^^^ 
is  absent,  or  disqualified  from  acting ;  and  an  Associate  jus-  ^^^l^ 
tice  may  act  as  such,  at  a  general  term  held  in  another  ments. 
department,  in  place  of  an  associate  justice  of  that  depaiir 
ment,  who  is  in  like  manner  absent  or  disqualified. 


S  225.    On     or    brfnrA     tha     -firat    AatT  r%4    Tl/vr^rv^wlw.^.- 1-    XL 


.-r,       "o^_.,    ,^e     2        STRIKE        <VT     "SIX*'     A' iC     \\^-^^T    '  K  \  r^    -' 

del  department,  or  a  majority  of  them,  must  appoint  the  how  ap- 
times  and  places  for  holding  the  general  terms  of  the 
supreme  court,  within  their  judicial  department,  for  two 
years  fit)m  the  first  day  of  January,  of  the  year  then  next 
following.  They  must  so  designate  at  least  one  general 
term  in  each  year,  to  be  held  in  each  of  the  judicial  districts 
composing  the  department. 

§  226.  An  appointment  so  made  must  be  signed  by  the  Appoint- 
justices  making  it,  and  filed,  on  or  before  the  fifteenth  day  be  pub- 
of  December  of  the  same  year,  in  the  office  of  the  secretary 
of  State;  who  must  immediately  thereafter  publish  a  copy 
thereof  in  the  newspaper  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  published,  at  least  once  in  each 
week,  for  four  .successive  weeks.    The  expense  of  the  pub- 
lication is  payable  out  of  the  treasury  of  the  State. 
[10]  78 


time. 


ment,  etc. 


ordered. 


When  §  281.  Where  an  order  for  a  re-argument  has  been  made, 


oauie 


to  be        as  prescribed  in  the  last  section,  and  one  of  the  general 

another    term  justices  of  that  judicial  department  is  not  qualified  to 

ment.      sit  in  the  cause,  the  order  directing  the  re-argument  may, 

in  the  discretion  of  the  general  term,  direct  it  to  take  place, 

and  the  cause  to  be  decided,  in  another  judicial  department, 

specified  in  the  order.    And  where  two  of  the  general  term 

justices,  in  a  department,  are  not  qualified  to  sit  in  a  cause, 
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Appoint^       §  227.  If  an  appointment  of  general  terms  is  not  made  or 
be^made*^  filed,  bcforc  the  expiration  of  the  time  specified  therefor  in     -^ 
^j^^^     the  last  two  sections,  it  may  be  made  or  filed  at  the  earliest     -^ 
scribed"    convenient  time  thereafter ;  and  the  terms  appointed  thereby 

may  be  held  pursuant  to  the  same,  after  it  has  been  pub-    ^ 
lished  for  the  length  of  time,  prescribed  in  the  last  section. 


^obite  §  ^^^*  ^  ^  presiding  justice  is  not  present,  at  the  time 
j^sti^to  and  place  appointed  for  holding  a  general  term,  the  associ- 
«<»•  ate  justice  present,  having  the  shortest  time  to  serve,  or,  if 

two  are  present,  who  have  the  same  time  to  serve,  the  elder 
of  them,  must  act  as  presiding  justice,  until  a  presiding  jus- 
tice attends.  If  only  one  general  term  justice  is  present, 
he  may  select  one  or  two  justices  of  the  supreme  court,  to 
hold  with  him  the  general  term,  until  two  general  term  jus- 
tices  attend. 


juBtioe  in  §  229.  Where  only  two  general  term  justices  are  present 
one  dU-  at  a  general  term,  and  one  of  them  is  not  qualified  to  sit 
upon  the  hearing  of  a  cause  upon  the  calendar  thereof^  the 
other  may  select  any  justice  of  the  supreme  court,  to  sit 
with  him  upon  the  hearing  of  that  cause,  as  if  the  disquali- 
fied justice  was  absent. 


General  §  280.  A  general  term  may  beheld  by  two  justices ;  and 
by  two  the  concurrence  of  two  justices  is  necessary  to  pronounce  a 
Re-argu-  dccisiou.    K  two  do  uot  coucur,  a  re-ar^ninient  must  be 
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to  l>e  heard  at  the  general  term  of  that  department, 
an  order  may  be  made,  upon  notice,  by  the  other  gen- 
eral term  justice,  or  at  a  special  term  of  the  court  held  in 
that  department,  directing  that  the  cause  be  heard  and 
decided  in  another  judicial  department,  specified  in  the 
order.  But  this  section  does  not  prevent  the  cause  from 
being  lieard  and  decided,  in  the  same  judicial  department, 
by  tw^o  qualified  justices,  if  an  order,  directing  the  same  to 
be  heard  and  decided  in  another  department,  has  not  been 
made. 


§  232.  On  or  before  the  first  day  of  December,  in  the  year  Appoin^ 
eighteen  hundred  and  seventy-seven,  and  every  second  year  Bpeciai 
thereafter,  the  justices  of  the  supreme  court,  for  each  judi-  oirouit 
eial   department,  or  a  majority  of  them,  must  appoint  the  and    * 
times  and  places  for  holding  the  special  terms  of  the  su-  ?^er  and 
preme  court,  and  terms  of  the  circuit  courts  and  courts  of 
oyer  and  terminer,  within  their  department,  for  two  years 
from  the  first  day  of  January  of  the  year  next  following. 
If,  for  any  reason,  such  an  appointment  is  not  made  before 
the  expiration  of  the  time  so  specified,  it  must  be  made 
at  the  earliest  convenient  time  thereafter.    At  least  one 
special  term  of  the  supreme  court,  and  two  terms  of  the 
circuit  court,  and  of  the  court  of  oyer  and  terminer,  must 
be  appointed  to  be  held  in   each  year,  in  each  county 
separately  organized.     Two  or  more  terms  of  the  circuit  court 
may  be  appointed  to  be  held,  and  may  be  held,  at  the  same 
time,  in  the  city  and  county  of  New- York. 


§  233.  An  appointment  so  made  must  be  signed  by  the  PubUoa 
justices  making  it,  and  immediately  filed  in  the  ofiice  of  appoint- 
the  secretary  of  State,  who  must  publish  a  copy  thereof  in 
the  newspaper,  printed  at  Albany,  in  which  legal  notices 
are  required  to  be  published,  at  least  once  in  each  week, 
for  three  successive  weeks  before  the  holding  of  a  term  in 
pursuance  thereof.  The  expense  of  the  publication  is  pay- 
able out  of  the  treasury  of  the  State. 
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TTTLBS 

Governor 

may 

appoint 

extraor- 

dinaiy 

terms ; 

justloes 

to  hold 

them. 


§  234.  The  governor  may,  when,  in  his  opinion,  the  pub- 
lic interest  so  requires,  appoint  one  or  more  extraordiaary 
general  or  special  terms  of  the  supreme  court,  or  terms  of  a 
circuit  court,  or  court  of  oyer  and  terminer.  He  must  desig- 
nate the  time  and  place  of  holding  the  same,  and  name  the 
justice  who  shall  hold,  or  preside  at  each  term,  except  a 
general  term ;  and  he  must  give  notice  of  the  appointment, 
in  such  manner  as,  in  his  judgment,  the  public  interest 
requirea 


General 
powers 
and 

duties  of 
justices. 


§  235.  Any  justice  of  the  supreme  court  has  power  to  sit 
at  a  general  term,  or  to  hold  a  special  term  of  the  supreme 
court,  or  a  term  of  the  circuit  court,  or  to  preside  at  a  term  of 
the  court  of  oyer  and  terminer,  for  the  whole  or  any  portion 
of  the  term ;  and  to  act  upon  any  business,  which  regularly 
comes  before  the  term  in  which  he  is  sitting ;  except  where 
he  is  personally  disqualified  from  sitting,  in  a  particular  action 
or  special  proceeding.  Each  justice  must,  at  all  reasonable 
times,  when  not  engaged  in  holding  court,  transact  such 
judicial  business  as  may  be  done  out  of  court. 


Gk>Temor 
may  ap- 
point in 
Wew- 
Tork 
city, 
judge  of 
other 
court  to 
hold 
terms. 


§  236.  The  governor  may,  when,  in  his  opinion,  the  pub- 
lic interest  so  requires,  designate  one  or  more  judges  of  the 
superior  court  of  the  city  of  New- York,  or  of  the  court  of 
common  pleas  for  the  city  and  county  of  New- York,  to  hold 
terms  of  the  circuit  court,  and  special  terms  of  the  supreme 
court,  in  that  city.  The  designation  must  be  in  writing,  and 
must  specify  each  term,  and  the  judge  designated  to  hold 
the  same.  A  case  or  exceptions,  in  a  cause  tried  at  such 
a  term,  must  be  fettled  before  the  judge  who  held  the  same. 


Governor 
to  desig- 
nate 
justices 
to  hold 
courts  in 
certain 
cases. 


§  237.  If  a  general  or  special  term  of  the  supreme  court^ 
or  a  term  of  the  circuit  court,  or  court  of  oyer  and  terminer, 
duly  appointed,  is  in  danger  of  failing,  the  governor  may 
designate  one  or  more  justices  of  the  (Supreme  court,  as  the 
case  requires,  to  preside  at  the  term  of  the  court  of  oyer 
and  terminer,  or  to  hold  the  term  of  the  supreme  court,  or 
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drcnit  court,  in  the  absence  of  the  justice  or  justices 
appomted  to  preside  at  or  hold  the  same. 


§  238.  The  place  appointed  within  each  county,  for  hold-  j^^JJ^J^^ 
ing  a  special  term  of  the  supreme  court,  at  which  issues  of  the  terms. 
fact  are  triable,  or  a  term  of  the  circuit  court,  or  court  of 
oyer  and  terminer,  must  be  that  designated  by  statute,  for 
holding  the  county  or  circuit  court. 

8  239.  A  special  term  of  the  supreme  court  may  be  ad-  special 

ox  J.  •/  terms  ad" 

joumed  to  a  future  day,  and  to  the  chambers  of  any  justice  j^^^^^^. 
of  the  court,  residing  within  the  judicial  district,  by  an  ^ere; 
entry  in  the  minutes ;  and  then  adjourned  from  time  to  thereat, 
time,  as  the  justice  holding  the  same  directs.     An  action 
triable  by  the  court,  without  a  jury,  which  was  upon  the 
calendar  of  the  term  before  it  was  adjourned,  may  be  tried 
at  a  term  so  adjourned,  and  held  at  chambers,  by  consent  of 
both  parties,  but  not  otherwise.     In  that  case,  the  attend- 
ance of  the  clerk,  the  sheriflE,  the  crier,  or  a  constable,  is  not 
required,  unless  the  justice  directs  one  or  more  of  those 
officers  to  attend. 


§  240.  Each  judge  of  the  superior  court  of  Buffalo  may^  judges  oi 
within  that  city,  make  an  order  in  an  action  or  special  pro-  court  of 
ceeding,  pending  in  the  supreme  court,  which  a  justice  of  majrmake 
the  supreme  court  may  make,  out  of  court.  ^   ^"* 


§  241.  A  judge  of  a  superior  city  court,  within  his  city,  ^»t 
and  a  county  judge,  within  his  coxmty,'  possesses,  and  upon  may 
proper  application  must  exercise,  the  power  conferred  by  duties  of 
law,  in  getieral  laAguage,  upon  an  officer  authorized   to  ?^*°*" 
perform  the  duties  of  a  justice  of  the  supreme  court  at 
chambers,  or  out  of  court 


§  242.  A  general  term  must  be  attended  by  the  sheriff  ^l^Ark 
of  the  county  in  which  it  is  held,  his  under-sheriff,  or  one  ^  *"T^ 

•'  '  '  seneral 

77  term. 


tye    K-;'--r.>   LINT    -^   r^TMKC   opt*  '  Cu..  f.  rtaele' '     am^ 


I    ot 
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^L        CM'-     K.^.D    ACT    'T-^G     COUPT    MAY    EMFCPCE    THE    PE  PFO  Pfv.  ANCE 
^.^\.    ,-,     p^,-y     Ev    T'-.E     SHEMFF.        THE     SHERIFF    f.UST    ALSO     PR< 
V!P-    -h-     001   PT    WITH     ALL     NECESSARY     STATI OMERY, UPON     THE 

-.VPITTLN    REGL.I3ITICN    OF    THE     COURT    iR    OF    THE    JUSTICE    PR^ 
3!  D'  r.'G     /;T    THE    TERM.' 


^h  of-  §  ^^^'  '^^^  ^^^  ^^  *  crier,  a  sheriflF,  a  constable,  or  a 
hoST'  id.  P^^^^®  officer,  for  attending  a  general  term,  and  all  ex- 
penses incurred  by  a  sheriff,  in  obedience  to  the  last  section, 
most  be  audited  by  the  comptroller,  and  paid  out  of  the 
treasury  of  the  State.  The  fees  and  proper  charges  of  the 
clerk,  for  services  rendered  at  or  preparatory  to  a  general 
term,  and  not  legally  chargeable  to  an  attorney  or  a  party^ 
are  a  county  charge. 


ARTICLE  SECOND. 

The  Sufrsme  Court  Rkpobtbb. 

Sbo.  24i.  Designation  of  sapreme  court  reporter. 

245.  Term  of  office ;  how  appointed,  and  removed. 

246.  Meeting  for  appointment  or  removal. 

247.  Special  meeting  for  the  same  pnrpoee. 

248.  Papers  and  opinions  to  be  famished  to  the  reporter. 

249.  Duty  of  reporter ;  no  salary  to  be  paid  to  him. 
260.  Price  of  the  volumes  of  reports. 

Derigna-       §  244.  The  reporter  of  the  decisions  of  the  supreme  court 
■n^me    is  Styled  the  supreme  court  reporter ;  and  each  provision  of 
repOTter.  a  Statute,  wherein  the  supreme  court  reporter  is  men- 
tioned, applies  to  that  officer. 

Si™**'  §  245.  The  term  of  office  of  the  supreme  court  reporter 
poin^  is  five  years  fipom  the  time  of  his  appointment,  and  until  his 
removed   succcssor  IS  appointed  and  qualifies.     He  must  be  appointed 
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and  may  be  removed,  for  cause,  by  the  general  term  justices 
of  the  sapreme  oonrt,  or  a  majority  of  such  of  them  as 
attend  at  a  coi:ivention,  held  as  prescribed  in  the  next  two 
sections.  An  appointment  or  removal  must  be  in  writ- 
ing; it  must  be  signed  by  the  justices  making  it,  and 
filed  in  the  office  of  the  secretary  of  State ;  otherwise  it  is 
of  no  effectw 

§  246.  The  general  term  justices  of  the  supreme  court  Mooting 
must  meet  in  convention,  at  noon  of  the  day  when  the  term  ^"^ 

-     "  -    -  .  ,  •  n         i^  ment or 

8EC.246-^LINC    2.AFTCR    •  '  CONVCNTI  0N»  •     INSCRT    •  AT   THE 
CAP,T0U     JN    THE    CITY    OF    ALBANV -^^u  NE    fi.STR.KE    OUT 

EOAL  AND    INSERT     '  PUBL,  C» --^Lf  NE    6.     STRIKE    OUT    -OU 

Sclol^nl""^^!;'''"    ^-     '""    ••THEREAFTER-     .  ^.9eRT    .MOT    BE 
SUNDAY    OR    A    PUBLIC    HOLI  DAY*  ♦ 


lug,    llf    UlAjr      UV   UIOTUV    OMT   «•   m,^^^^...^^ ^ 

held  as  prescribed  in  the  next  section.     The  supreme  court 
reporter  may  be  removed  at  such  a  special  meeting. 

§  247.  A  special  meeting  of  the  convention,  for  the  ap-  Special 
poiutment  or  removal  of  a  supreme  court  reporter,  must  be  for  the 
held  at  the  capitol  in  the  city  of  Albany  ;  but  it  may  be  purpoae 
adjourned  to  any  other  place.     It  may  be  called  by  a  presid- 
ing justice,  by  written  or  printed  notice,  stating  the  object  of 
the  meeting,  and  served,  personally  or  through  the  post-office, 
upon  each  of  the  general  term  justices,  at  least  two  weeks 
before  the  time  appointed  therefor.     If  the  object  of  the 
meeting  is  to  consider  the  question  of  the  removal  of  the 
supreme  court  reporter,  the  notice  must  be  accompanied 
with  a  copy  of  the  grounds,  alleged  for  the  removal ;  and 
both  must  be  served  upon  the  supreme  court  reporter, 
personally,  or  by  leaving  them  at  his  last  place  of  residence, 
with  8ome  person  of  suitable  age  and  discretion,  at  least  ten 
days  before  the  time  appointed  for  the  meeting. 


§  248.  In  each  cause  heard,  at  a  general   term  of  the  Papen 
supreme  court,  the  attorney  or  counsel  for  each  party  must  opiniom 
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^  Y^  deliver  to  the  clerk,  for  the  use  of  the  supreme  court  re- 
to^e^^  porter,  a  duplicate  of  each  paper  furnished  by  him  for  the 
reporter,  ^g^  ^£  ^j^^  court  The  clcrk  must  collect  those  papers  from, 
the  counsel ;  and  immediately  after  the  adjournment  of  the 
term,  he  must  transmit  them,  and  certified  copies  of  all  the 
decisions,  made  at  that  term,  to  the  supreme  court  reporter, 
at  the  latter's  expense.  Each  judge,  who  renders  a  v^tten 
opinion  in  a  cause  decided  at  a  general  term,  must  transmit 
it,  or  a  certified  copy  thereof,  to  the  supreme  court  reporter, 
who  must  pay  the  expense  of  transmission,  and  also,  where 
a  copy  is  transmitted,  the  expense  of  copying,  not  exceeding 
eight  cents  for  each  folio. 

re^^r-  §  ^^^'  ^^^  supreme  court  reporter  is  not  entitled  to  a 
to  be^3[d  ®^*^'  S^  must  report  and  publish  such  of  the  decisions 
to  him.  at  the  general  or  special  terms  of  the  court,  as  he  deems  it 
for  the  public  interest  .to  have  reported.  He  must  also 
report  and  publish  the  decision  in  a  particular  cause,  which 
the  court,  at  a  general  or  special  term,  specially  directs  him 
to  report.  Not  more  than  three  volumes  of  his  reports 
shall  be  published  in  any  one  year.  He  must  prepare  for 
each  volume,  and  catise  to  be  published  therewith,  the  usual 
digest,  head  notes,  tables  of  contents,  and  index. 

Se  vol-        §  ^^^'  ^^^  supreme  court  reporter  must  cause  the  re- 

rroortef    P^^®>  published  as  prescribed  in  the  last  section,  to  be 

kept  constantly  for  sale  to  persons  within  the  State,  at  a 

price  not  exceeding  two  dollars  and  fifty  cents,  for  a  volume 

of  not  less  than  seven  hundred  pages. 


ARTICLE  THIRD. 

Stbhoobafhebs. 

Sbo.  2Si.  StonograplieTS  in  first  district. 

d52.  StenogTaphers  for  extra  terms  In  New-York  dty. 
'  253.  Stenographers  for  oyer  and  terminer  In  New-York  dty* 

254.  Stenographer  in  Kings  oonnty. 

255.  His  assistant. 

256.  Stenographers  in  other  oountles  of  second  Judicial  district 
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Ok.  257.  Their  HUariefi ;  how  paid.  ABT.A. 

258.  Stenognphera  for  the  remaining  districte 

259,  Their  salaries ;  how  pud. 

960.  Their  expenaes ;  how  paid. 

961.  Additional  stenographer  when  two  oonrts  held  at  the  same  time. 
969.  Temporary  stenographer. 

§  251.  The  justices  of  the  supreme  court  for  the  first  judi-  stenog- 
dal  district,  or  a  majority  of  them,  must  appoint',  and  may  i^^ii^ 
at  pleasure  remove,  a  stenographer  for  each  term  of  the  cir- 
cuit court,  and  for  each  special  term  of  the  supreme  court, 
where  issues  of  fact  are  triable,  which  constitutes  a  separate 
part  Each  stenographer  so  appointed  is  entitled  to  a  salary, 
fixed  and  to  be  paid  as  prescribed  by  law.  He  must 
attend  all  the  sittings  of  the  part,  for  which  he  is  appointed. 
If  the  judge  requires  a  copy  of  any  proceedings,  written 
out  at  length  from  the  stenographic  notes,  he  may  make  an 
order,  directing  one  half  of  the  stenographer's  fees  therefor, 
to  be  paid  by  each  of  the  parties  to  the  action  or  special 
proceeding,  at  the  rate  of  ten  cents  for  each  folio  so  written 
out,  and  may  enforce  payment  thereof.  If  there  are  two 
or  more  parties  on  the  same  side,  the  order  may  direct 
either  of  them  to  pay  ihe  sum  payable  by  their  side,  for 
the  stenographer's  fees ;  or  it  may  apportion  the  payment 
thereof  among  them,  as  the  judge  deems  just. 

§  252.  The  judge  who  holds,  in  the  first  judicial  district,  ^^^ 
an  extraordinary  term  of  the  circuit  court,  or  an  extraordin-  ^^  •^^^ 
aiy '  special  term  of  the  supreme  court,  must  appoint  a  ^JJ- 
stenographer  for  that  term,  who  is  entitled  to  a  compensa- 
tion, at  the  rate  and  in  the  manner  prescribed  by  law  for  the 
official  stenographer. 

§  253.  The  judge  presiding  at  a  term  of  the  court  of  stenog- 
oyer  and  terminer,  held  in  and  for  the  city  and  county  of  for  over 
New-York,  must  designate  a  stenographer  of  the  supreme  miner  in 
court,  to  act  as  stenographer  for  that  term  during  its  sitting,  York 
who  ia  not  entitled  to  any  compensation  in  addition  to  his 
salary ;  except  that,  if  a  copy  of  any  proceedings,  written 
out  at  length  from   the   stenographic  notes,   is   required 
[11]  81 


§§  254-257.  SUPBEMB  OOITET  STENOGRAPHERS.     foHAP.  ra. 

for  the  use  of  the  presiding  judge  or  the  districtattomey, 
the  stenographer's  fees  therefor  are  payable,  on  his  certifi« 
cate,  as  a  county  charge. 


Stonog-  §  254.  The  justices  of  the  supreme  court  for  the  second 
Som!!?*^  judicial  district,  residing  in  the  county  of  Kings,  or  a 
majority  of  them,  must  appoint,  and  may  at  pleasure  remove, 
a  stenographer,  to  be  attached  to  the  supreme  court,  circuit 
court,  and  court  of  oyer  and  tenniner,  in  and  for  the  county 
of  Kings.  The  stenographer  so  appointed  is  entitled  to  a 
salary,  fixed  and  to  be  paid  as  prescribed  by  law.  He  must 
attend  each  term  of  the  supreme  court,  at  which  issues  of 
&ct  are  triable,  and  each  term  of  the  circuit  court  and  court 
of  oyer  and  terminer,  held  in  the  county  of  Kings. 

Hii  §  255.    The  stenographer,  appointed  as  prescribed  in  the 

last  section,  may,  with  the  consent  of  the  judge  holding  or 
presiding  at  a  special  term  of  the  supreme  court,  or  term  of 
the  circuit  court,  or  court  of  oyer  and  terminer,  employ  an 
assistant-stenographer,  to  aid  him  in  the  discharge  of  his 
duties  at  that  term,  whose  compensation  must  be  paid  by 
the  stenographer,  and  shall  not  become  a  county  charge. 


stenog-        §  256.  Each  justice  of  the  supreme  court  for  the  second 
in  other    judicial  district,  who  does  not  reside  in  the  county  of  Kings, 
of  seoond  must  appoint,  and  may  at  pleasure  remove,  a  stenographer, 
(HBtriot     who  must  attend,  as  directed  by  the  justice  appointing  him, 
the  general  and  special  terms  of  the  supreme  court,  and  the 
terms  of  the  circuit  court  and  court  of  oyer  and  terminer, 
held  in  the  counties  of  Suflfolk,  Queens,  Richmond,  West- 
chester, Rockland,  Putnam,  Dutchess,  or  Orange,  and,  when 
not  otherwise  engaged,  the  stated  terms  of  the  county  court, 
in  each  of  those  countie& 


Their  §  257.  Each  stenographer,  appointed  as  prescribed  in  the 

how  ^id.  last  section,  is  entitled  to  a  salary  fixed  by  law.    To  make 

up  and  pay  the  salaries,  the  board  of  supervisors  of  each 

82 


OHAP.  m.]     SUPBEME  GOIIBT  STENOOBAPHEBS.  §g  268-259 

of  the  said  counties  must  annually  levy,  and  cause  to  be  ^^'  ^ 
eollected,  as  a  county  charge,  a  proportionate  part  of  the 
sum  necessary  to  pay  the  same,  to  be  fixed  by  the  comptrol- 
ler of  the  State,  in  accordance  with  the  amount  of  the  taxa- 
ble real  and  personal  property  in  each  county,  as  shown  by 
the  last  annual  assessment-roll  therein.  The  treasurer  of 
each  county  must  pay  over  the  sum  so  raised,  to  the  comp- 
troller of  the  State,  who  must  thereupon  pay  the  salary  of 
each  stenographer,  in  equal  quarterly  payments,  under  the 
direction  of  the  justice  making  the  appointment. 

§  258.  The  justices  of  the  supreme  court,  or  a  majority  of  ^h2« 
them,  for  each  judicial  district  of  the  State,  except  the  first  JS,2niiig 
and  second,  must  appoint,  and  may  at  pleasiu'e  remove,  a  ^^^^f*^*^ 
stenographer  of  the  supreme  court  in  that  district.    The 
justices  of  the  supreme  coiu*t  for  the  third  judicial  district, 
or  a  majority  of  them,  may,  in  their  discretion,  appoint,  and 
at  pleasure  remove,   an  additional    stenographer  of  the 
supreme  court  in  that  (Cstrict.     Each  stenographer,  so  ap- 
pointed, is  entitled  to  a  salary  fixed  by  law,  to  be  paid  as 
prescribed  in  the  next  section;     He  must  attend,  within  the 
judicial  district,  the  terms  of  the  circuit  courts  and  courts 
of  oyer  and  terminer,  and  the  special  terms  of  the  supreme 
court,  where  issues  of  fact  are  triable. 

§  259.  The  derk  of  the  county,  in  which  a  term  of  a  ^5^^^. 
court)  specified  in  the  last  section,  is  held,  must  furnish  the  ^^^  »•*<*. 
stenographer  attending  the  same,  with  a  certificate  of  the 
number  of  days  the  term  has  been  in  session.  Upon  the 
certificates  so  furnished,  the  supreme  court,  at  a  special  term 
thereof  held  within  the  judicial  district,  may,  not  of tener 
than  once  in  six  months,  by  order,  apportion  to  each  county 
in  the  district,  such  a  proportion  of  the  stenographer's  salary, 
as  the  number  of  days,  during  which  one  or  more  terms 
were  in  session  in  that  county,  bears  to  the  whole  num- 
ber of  days,  during  which  the  terms  were  in  session  in  that 

district,  since  the  last  apportionment  was  made.     Upon  the 
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presentation  of  a  certified  copy  of  such  an  order,  each  county 
treasurer  must  pay  to  the  stenographer,  from  the  court  fund, 
or  the  fund  from  which  jurors  are  paid,  the  sum  so  appor- 
tioned to  his  county. 

Their  §  260.  Each  of  those  stenoemphers  is  also  entitled  to 

expenses;  _  ,  _         _  o     r^ 

how  paid,  payment  of  his  actual  and  necessary  expenses,  while  attend- 
ing court,  including  stationery,  and  ten  cents  for  each  mile 
for  his  actual  travel,  between  the  place  of  holding  each  term 
and  his  residence,  going  and  returning,  or  from  term  to  term, 
as  the  case  may  be.  The  amount  thereof  must  be  certified 
by  the  judge  holding  or  presiding  at  the  term,  and  must  be 
paid,  upon  his  certificate,  by  the  treasurer  of  the  county 
where  the  term  is  held,  from  the  court  fund,  or  the  fund  from 
which  jurors  are  paid.  But  mileage  shall  not  be  computed 
beyond  the  bounds  of  the  judicial  district,  except  where  the 
usual  line  of  travel,  from  one  point  to  another  within  that 
district,  passes  partly  through  another  judicial  district. 

Addition-  §  261.  Where  two  or  more  terms,  at  which  the  stenog^ 
raphep^*^"  Htpher  would  be  required  to  attend,  by  the  provisions  of 
oourts  section  258-  of  this  act,  are  appointed  to  be  held  at  the  same 
the  same  time,  the  justices  of  the  supreme  court,  assigned  to  hold 
or  preside  at  the  same,  may  designate  the  term  at  which 
the  stenographer  for  the  district  must  attend,  and  may 
employ  an  additional  stenographer  to  attend  each  other 
term.  In  that  case,  they  must,  by  a  certificate  signed  by 
them,  fix  a  reasonable  sum  for  the  payment  of  his  services 
and  actual  necessary  expenses,  to  and  from,  and  while 
attending  the  term.  The  sum  so  fixed  must  be  paid  by  the 
treasurer  of  the  county,  upon  the  certificate,  from  the  court 
fund,  or  the  fund  from  which  jurors  are  paid ;  and  the 
number  of  days,  during  which  that  term  was  in  session, 
shall  not  be  taken  into  account,  in  making  an  apportion- 
ment of  salary,  as  prescribed  in  section  259  of  this  act 

Tempo-        g  262.  Where  an  official  stenographer,  or  his  assistant,  is 
Rtenog-     not  in  attendance,  at  a  term  of  the  circuit  court,  or  court  of 

rapher.  ' 
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oyer  and  terminer,  or  at  a  special  term  of  the  supreme  court, 
where  issues  of  fact  are  triable,  the  judge  holding  or  pre- 
siding at  the  term,  may,  in  his  discretion,  employ  a  stenog- 
rapher ;  who  must  be  paid  such  a  compensation,  as  the  judge 
fixes  by  his  certificate,  not  exceeding  ten  dollars  for  each 
day's  attendance,  and  ten  cents  for  each  mile,  for  travel  to 
and  from  his  residence,  to  the  place  where  the  term  is  held, 
together  with  a  reasonable  sum  for  stationery.     The  sum 
so  fixed  is  a  charge  upon  the  county,  in  which  the  term 
is  held  ;  and  the  county  treasurer  must  pay  it,  upon  the 
Judge's  certificate,  fi-om  the  court  fund,  or  the  fund  from 
which  jurors  are  paid.    If  it  was  the  duty  of  an  official 
stenographer,  or  his  assistant,  to  attend  the  term,  andat  does 
not  appear  to  the  satisfaction  of  the  judge,  that  the  failure 
to  attend  was  excusable,  the  judge  may,  in  his  discretion, 
daring  or  after  the  adjournment  of  the  term,  make  an  order 
that  the  sum  so  paid,  or  any  part  thereof,  be  deducted  from 
the  salary  of  the  official  stenographer,  and  that  the  county 
have  such  credit  therefor,  as  justice  requires.  Such  an  order 
may  be  revoked  by  the  judge  who  made  it,  upon  proof  by 
affidavit,  that  the  failure  to  attend  was  excusable. 


TITLE  m. 

The  mperioT  oily  courts. 

kxnaUL  1.  Proyisions  applicable  to  all  the  superior  oity  courts. 

2.  Provisions  ezclustvely  applicable  to  the  court  of  co.mmon  pleas  tot 

the  city  and  county  of  New-York,  and  the  superior  court  of  the 
city  of  New- York. 

3.  Proyisions  exclusively  applicable  to  the  superior  court  of  Buffalo. 

4.  Provisions  ezdusively  applicable  to  the  city  court  of  Brooklyn. 

ARTICLE  FIRST. 

Pboyibionb  afplioablb  to  all  the  Sufbrior  Crrr  GotrRTs. 

6bo.  963.  General  jurisdiction  of  the  superior  city  courts. 

264.  Domestic  corporations,  etc.,  when  deemed  residents,  ete. 

85 


§263.  SUPERIOR  CITY  COURTS.  [chap.  hi. 

'^^^'^^  *•    Sbc.  266.  Where  there  are  two  or  more  defendftnts. 

266.  Juriadiction  to  be  preeamed ;  want  of  juriBdiction  matter  of  defence. 

267.  Jurisdiction,  etc,  to  be  co-extensiYe  with  that  of  supreme  court. 

268.  Id.;  in  special  proceedings  out  of  court. 

269.  Actions,  etc.»,may  be  removed  into  supreme  tourt. 

270.  Where,  and  in  what  cases,  order  for  removal  to  be  granted. 

271.  Appeal  from  order  of  removal. 

272.  Order  to  stay  proceedings  to  procure  removal. 

273.  Removal  to  supreme  court,  when  judges  of  city  court  cannot  act 

274.  Removal  from  supreme  court  to  city  court,  by  consent. 

275.  Duty  of  clerks  when  removal  made. 

276.  Removal  not  to  affect  validity  of  former  proceedings,  etc 

277.  When  county  judge  may  make  order. 

278.  Power  to  send  process  to  any  county. 

279.  Proceedings  commenced  before  one  judge  may  be  continued  before 

another. 

280.  Appointment  of  terms,  etc. 

281..  General  terms,  by  whom  held,  etc 

282.  Id.;  special  and  trial  terms. 

283.  New  records,  etc.,  in  place  of  those  mutilated  or  injured. 

284.  Clerks  and  deputy-clerks. 

285.  Special  deputy-clerks. 


General    '    8  263.  The  civil  jurisdiction  of  each  of  the  superior  city 

jurisdio-  ^  i       /•  n        •  •  t  •   i  tT 

tionof  the  courts  extends  to  the  following  actions  and  special  proceed- 

superior  ... 

city  ings,  in  addition  to  the  jurisdiction,  power,  and  authority, 
conferred  upon  it,  in  a  particular  case,  by  special  statutory 
provision : 

1.  To  an  action  of  ejectment ;  for  the  partition  of  real 
property ;  for  dower ;  to  foreclose  a  mortgage  upon  real  prop, 
erty  or  upon  a  chattel  real ;  to  compel  the  determination  of 
a  claim  to  real  property ;  for  waste ;  for  a  nuisance ;  or  to 
procure  a  judgment  directing  a  conveyance  of  real  property  ; 
and  to  every  other  action  to  recover,  or  to  procure  a  judg- 
ment, establishing,  determining,  defining,  forfeiting,  annul- 
ling, or  otherwise  affecting,  an  estate,  right,  title,  lien,  or  other 
interest,  in  real,  property  or  a  chattel  real.  But  jurisdiction 
attaches  under  this  subdivision,  only  where  the  real  prop- 
erty, to  which  the  action  relates,  is  situated  within  the  city 
where  the  court  is  located. 

2.  To  an  action  for  any  other  cause,  where  the  cause  of 
action  arose  within  that  city  ;  or  where  the  defendant  is  a 
resident  of  that  city ;  or  where  the  summons  is  personally 
served  upon  the  defendant  therein ;  or  where  the  action  is 
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brought  to  recover  a  penalty,  or  for  any  other  cause  of 
action  given  by  the  charter,  a  by-law,  or  an  ordinance  of 
that  city. 

3.  To  an  action  to  recover  damages  for  an  injury  to  real 
property,  or  a  chattel  real ;  or  for  the  breach  of  a  contract, 
express  or  implied,  relating  to  real  property  or  a  chattel 
real ;  where  the  real  property  is  situated  within  that  city,  or 
where  the  defendant  is  a  resident  of  that  city,  or  where  the 
summons  is  personally  served  upon  the  defendant  therein. 

4.  To  an  action  to  recover  a  chattel ;  to  foreclose  or  enforce 
a  lien  upon  personal  property ;  or  to  recover  damages  for  an 
injury  to  personal  property ;  where  the  property,  to  which 
the  action  relates,  is  situated  within  that  city,  at  the  time 
when  the  action  is  commenced.  K  the  property  consists  of 
one  or  more  shares  in  the  capital  stock  of  a  domestic  corpora- 
tion or  joint-stock  association,  whose  principal  place  of  busi- 
ness is  located  or  established  within  that  city,  or  of  a  debt 
due  from,  or  money,  or  a  thing  in  action,  in  the  possession 
or  under  the  control  of,  such  a  corporation  or  joint-stock 
association,  it  is  deemed  to  be  situated  within  that  city, 
within  the  meaning  of  this  subdivision. 

5.  To  a  judgment  creditor's  action ;  where  the  judgment, 
upon  which  the  action  is  founded,  was  recovered  in  the 
same  court 

6.  To  an  action  for  any  cause,  brought  by  a  resident  of 
the  city  wherein  the  court  is  located,  against  a  natural  per- 
son, who  is  not  a  resident  of  the  State. 

7.  To  an  action  brought  by  a  resident  of  that  city  against 
a  foreign  corporation,  either  (1)  to  recover  damages  for  the 
breach  of  a  contract,  express  or  implied,  or  a  sum  payable 
by  the  terms  of  a  contract,  express  or  implied,  where  the 
contract  was  made,  executed,  or  delivered  within  the  State, 
or  where  the  cause  of  action  arose  within  the  State ;  or  (2) 
where  a  warrant  of  attachment,  granted  in  the  action,  has 
been  actually  levied,  within  that  city,  upon  property  of 
the  corporation ;  or  (3)  where  the  summons  is  served  by 
delivery  of  a  copy  thereof,  within  that  city,  to  an  officer  of 

the  corporation,  as  prescribed  by  law. 
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8.  To  the  <^ustody  of  the  person  and  the  care  of  the  prop- 
erty, concurrently  with  the  supreme  court,  of  a  person  resid- 
ing in  that  city,  or  residing  without  the  State  and  sojourn- 
ing in  that  city,  who  is  incompetent  to  manage  his  affairs 
by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness ;  and 
to  any  special  proceeding,  which  the  supreme  court  has 
jurisdiction  to  entertain,  for  the  appointment  of  a  com- 
mittee  of  the  person  or  of  the  property  of  such  an  in- 
competent person,  or  for  the  sale  or  other  disposition  of 
the  real  property,  situated  within  that  city,  of  a  person, 
wherever  resident,  who  is  so  incompetent,  or  who  is  an 
infant ;  or  for  the  sale  or  other  disposition  of  the  prop- 
erty, or  the  voluntary  dissolution  of  a  domestic  corporation, 
whose  principal  place  of  business  is  located  or  established 
within  that  city ;  or  for  the  sale  or  other  disposition  of  the 
real  property,  situated  within  that  city,  of  a  domestic  cor- 
poration, wherever  it  is  located. 

9.  To  any  other  special  proceeding,  which  the  supreme 
court  has  jurisdiction  to  entertain,  where  the  person,  against 
whom  it  is  brought,  is  a  resident  of  that  city,  or  the  man- 
date, by  which  the  special  proceeding  is  commenced,  is  per- 
.0  Jl/«rved  .po,  L  wLin  «..t*«.y.  or  .U  the'  .ote  or 
omissions,  upon  which  it  is  founded,  were  done  or  committed 
within  that  ciiy,  or  the  subject  thereof  is  situated  within 
that  dty ;  or  where  the  special  proceeding  is  brought  for 
such  a  purpose,  or  under  such  circumstances,  that  the  supe- 
rior city  court  would  have  jurisdiction  of  an  action  for 
the  like  purpose,  or  under  the  like  circumstances,  by  the 
terms  of  subdivision  first  of  this  section. 


Domestio       §  264.  For  the  purpose  of  determining  the  jurisdiction  of 

tioii8,eto.,  a  superior  city  court,  in  a  case  specified  in  the  last  section, 

deemed     a  domestic  Corporation   or  joint-stock  association,  whose 

»^  principal  place  of  business  is  established,  by  or  pursuant  to 

a  statute,  or  by  its  articles  of  association,  or  is  actually 

located,  within  the  city  wherein  the  court  is  located,   is 

deemed  a  resident  of  that  city ;  and  personal  service  of  a 

summons,  made  within  that  city,  as  prescribed  in  this  act, 
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or  personal  service  of  a  mandate,  whereby  a  special  pro- 
eeeding  is  commenced,  made  within  that  city,  as  prescribed 
in  this  act  for  personal  service  of  a  summons,  is  sufficient 
service  thereof  upon  a  domestic  corporation,  wherever  it  is 
located. 


§  265,  Where  an  action  or  a  special  proceeding  is  brought  Serelre 
against  two  or  more  parties,  and  the  jurisdiction  of  a  superior  J^^do- 
city  court  depends  upon  the  residence  of ^  a  party,  within  the  '®^**"** 
city  wherein  the  court  is  located ;  or  personal  service  upon 
him,  within  that  city,  of  the  summons  or  the  mandate  for 
the  commencement  of  the  special  proceeding ;  or  the  levy- 
ing of  a  warrant  of  attachment  within  that  city ;  and  juris- 
diction is  thus  acquired  as  against  one  or  more^  but  not  as 
against  all  of  them,  the  jurisdiction,  with  respect  to  the 
others,  is  governed  by  the  following  rules : 

1.  Where  the  action  or  special  proceeding  is  founded 
upon  a  contract,  upon  which  two  or  more  persons  are  jointly 
Hable,  and  the  court  has  or  acquires  jurisdiction  thereof,  as 
against  one  of  them,  it  has  jurisdiction  thereof  as  against 
all  the  persons  so  jointly  liable.  But  this  subdivision  does 
not  extend  to  a  case,  where  the  liability  is  several,  as  well  as 
joint. 

2.  Where  an  action  or  a  special  proceeding  brought 
against  a  public  officer,  together  with  one  or  more  private 
persons,  is  founded  upon  an  official  act  or  omission;  or 
where  an  action  or  a'  special  proceeding  brought  against  a 
eorporation,  together  with  one  or  more  natural  persons,  is 
foimded  upon  an  act  or  omission  of  the  corporation ;  and 
the  court  has  or  acquires  jurisdiction  thereof,  as  against  the 
public  officer  or  the  corporation;  it  has  jurisdiction  thereof 
as  against  all  persons,  who  are  necessary  parties  to  the  com- 
plete determination  of  the  controversy. 

3.  Where  it  is  not  necessary  to  the  complete  determina- 
tion of  the  controversy,  that  all  the  parties  thereto  should 
be  subjected  to  the  jurisdiction  of  the  court,  the  action  or 
special  proceeding  may  be  discontinued  or  dismissed,  as  to 
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the  parties  over  whom  the  court  has  nbt  jurisdiction,  aad 
proceed  as  to  the  others,  as  if  they  were  the  only  parties 
against  whom  it  was  brought. 

Juriadio-       §  2ft6.  The  jurisdiction  of  a  superior  city  court,  in  an 
be  pra-     action  or  a  special  proceeding  brought  therein,  must  always 
rSsdtl   ^^  presumed.    It  is  not  necessary  to  set  forth  in  a  com- 
tion         plaint  in  such  an  action,  or  in  the  petition  or  other  statement 
defenoe.    of  the  casc  in  such  a  special  proceeding,  any  of  the  jurisdic- 
tional facts  specified  in  section  263  of  this  act ;  and  where 
the  defendant  in  the  action,  or  the  person  against  whom 
the  special  proceeding  is  instituted,  appears,  the  want   of 
jurisdiction,  by  reason  of  the  non-existence  of  any  of  those 
facts,  is  matter  of  defence,  and  is  waived  by  the  appear- 
ance, unless  it  is  pleaded  in  defence. 


jaiiadio-       §  267.  Where  a  superior  city  court  has  jurisdiction  of  an 

to^b4  oo^*  action  or  special  proceeding,  it  possesses  the  same  jurisdic- 

with        tion,  authority,  and  power,  in  and  over  the  same,  and  in  the 

supreme    coursc  of  the  proceedings  therein,  which  the  supreme  court 

possesses  in  a  like  case ;  and  it  may  render  any  judgment, 

or  grant  either  party  any  relief,  which  the  supreme  court 

might  render  or  grant  in  a  like  case,  and  may  enforce  its 

mandates  in  like  manner  as  the  supreme  court    And  each 

judge  of  the  superior  city  court  possesses  the  same  power 

and  authority,  in  the  action  or  special  proceeding,  which  a 

justice  of  the  supreme  court  possesses,  in  a  like  action  or 

special  proceeding,  brought  in  the  supreme  court. 


rd.;  In         §  268.  Each  judge  of  a  superior  city  court  also  possesses 

proceed-    the  Same  power  and  authority,  in  a  special  proceeding,  which 

of  court,   can  be  lawftdly  instituted  before  him,  out  of  court,  which  a 

justice  of  the  supreme  court  possesses  in  a  like  special  pro* 

ceeding,  instituted  before  him  in  like  manner. 


eto!!may       §  ^69.  The  Supreme  court  may,  by  an  order,  made  at  any 
moT^      time  after  joinder  of  an  issue  of  fact,  and  before  the  trial 
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thereof,  remove  to  itself  an  action  or  a  special  proceeding  j 
pending  in  a  superior  city  court,  for  the  purpose  of  cbang-  J^^tT 
ing  the  place  of  trikl  or  hearing  thereof.  Where  an  order 
for  a  removal  is  made,  as  prescribed  in  this  section,  the 
place  of  trial  or  hearing  must  be  changed  by  the  same 
order  to  another  county.  A  certified  copy  of  the  order 
must  be  filed  in  the  office  of  the  clerk  of  the  court,  in  which 
the  action  or  special  proceeding  was  commenced.  There- 
upon it  is  removed  into  the  supreme  court ;  and  the  subse- 
quent proceedings  therein  must  be  the  same,  as  if  it  had 
been  originally  brought  in  the  supreme  court. 


§  270.  An  order  for  the  removal  of  an  action  or  special  where 
proceeding,  as  prescribed  in  the  last  section,  can  be  made  what 
only  upon  notice,  and  by  a  special  term  of  the  supreme  order  foi 
court,  where  the  motion  mi^^ht  be  made,  if  the  action  or  to  be 

ffnuited 

special  proceeding  was  pending  in  the  supreme  court,  and 
brought  in  the  coimty  where  the  superior  city  court  is 
located ;  and  in  a  case,  where  an  order,  changing  in  like 
manner  the  place  of  trial  or  hearing,  would  be  granted,  if 
the  action  or  special  proceeding  was  pending  in  the  supreme 
court. 


§  271.  An   appeal  from   an  order,   made  upon  such  a  Appeal 
motion,  must  be  taken  and  heard  in  like  manner,  as  if  the  order  of 

..  .1  1.  I**!-!  removal. 

QHnrm  nr  flmft/*mi  T>rn(*f>g^|mg  ^ah  pending  m  the  Supreme 

SEC.  871  — -^LINE  4,  STRIKE  OUT  • 'TO*  •  AND  INSERT  •  FROM^ 

and  thence  to  the  court  of  appeals,  if  the  order  is  appeal- 
able to  that  court,  all  questions  which  were  before  the 
special  term,  and  the  appellate  tribimal  must  dispose  of  the 
same,  as  if  they  were  originally  presented  to  it. 

§  272.  An  order  to  stay  proceedings,  for  the  purpose  of  order  to 

affording  an  opportunity  to  make  such  an  application  for  oee'^ui^' 

removal,  may  be  made  by  a  judge,  authorized  to  make  an  remo^'^ 
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order  to  stay  proceedings^  either  in  the  court  where  the 
action  or  special  proceeding  is  pending,  or  in  the  supreme 
court,  and  with  like  effect,  and  under  like  circum8tance& 


^™ovai       §  273.  If  all  the  judges  of  a  superior  city  court  ai-e,  for 
oouit^      any  reason,  incapable  of  sitting  upon  the  trial  of  an  action, 
jud^  M  of  ^^  *^^  hearing  of  a  special  proceeding,  pending  therein,  or 
oanncS'*'*  if  all,  or  all  but  one,  of  the  judges  of  a  superior  city  court 
•ot.         are  incapable  of  sitting  upon  the  hearing  of  an  appeal 
therein,  the  judges  of  the  court,  or  a  majority  of  them,  must 
make,  and  file  in  the  office  of  the  derk  of  the  court,  a  cer- 
tificate of  the  fact     Thereupon  the  action  or  special  pro- 
ceeding is  removed  to  the  supreme  court ;  and  the  subse- 
quent proceedings  therein  must  be  the  same,  as  if  it  had 
been  originally  brought  in  the  supreme  court. 


Removal       §  274.  The  Supreme  court,  where  the  parties  manifest  in 
■upreme    Writing  their  consent,  must  make  an  order,  directing  that 
oity         an  action  or  special  proceeding,  pending  in  ttiat  court,  and 
oonaent.    triable  in  a  county  where  a  superior  city  court  is  located,  be 
removed  to  the  superior  city  court,  or,  in  the  city  of  New- 
York,  to  either  of  those  courts  therein,  as  specified  in  the 
consent.    A  certified  copy  of  the  order  must  be  filed  in  the 
office  of  the  clerk  of  the  court,  to  which  the  action  or  special 
proceeding  is  ordered  to  be  removed.     Thereupon  it  is 
removed  accordingly ;  and  all  subsequent  proceedings  there- 
in must  be  the  same,  as  if  it  had  been  originally  brought  in 
the  superior  city  court. 

i>»<7  *>'        §  275.  Where  an  action  or  special  proceeding  is  removed 
when       from  oue  court  to  another,  as  prescribed  in  this  article,  the 

removal  ...  • 

a»d«-  clerk  of  the  court  from  which  it  is  removed,  must  forthwith 
deliver  to  the  clerk  of  the  court  to  which  it  is  removed,  all 
papers  filed  therein,  and  certified  copies  of  all  minutes  and 
entries  relating  thereto ;  which  must  be  filed,  entered  or 
redorded,  as  the  case  requires,  in  the  office  of  the  last  men- 
tioned clerk.  If  the  action  or  special  proceeding  is  removed 
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to  the  supreme  court,  and  the  plaoe  of  trial  or  hearing    ^^'^ 
changed,  the  delivery  must  be  made  to  the  clerk  of  the 
eoonty,  in  which  the  order  of  removal  directs  the  trial  or 
hearing  to  be  had. 


§  276.  The  removal  of  an  action  or  special  proceeding,  as  ^^^^ 
prescribed  in  this  article,  does  not  invalidate,  or  in  any  ^^^^' 
manner  impair,  a  process,   provisional  remedy   or  other  former 
proceeding,  or  a  bond,  undertaking,  or  recognizance,  in  the  W»  eto. 
action  or  special  proceeding  so  removed ;  each  of  which  con- 
tinues to  have  the  same  validity  and  effect,  as  if  the  removal 
had  not  been  made.    Where  bail  has  been  given,  the  sur- 
render of  the  defendant,  in  the  court  to  which  the  action 
or  special  proceeding  was  removed,  has  the  same  effect,  as  a 
surrender  in  the  court  from  which  it  was  removed  would 
have  had,  if  the  action  or  special  proceeding  had  remained 
therein. 


§  277.  In  an  action  or  special  proceeding,  brought  in  a  When 
saperior  city  court,  an  order  may  be  made  without  notice,  i^^ee 
or  an  order  to  stay  proceedings  may  be  made  upon  notice,  oTder. 
by  the  county  judge  of  the  county  where  the  court  is  situ- 
ated, or  of  the  county  where  the  attorney  for  the  applicant 
resides,  in  a  case  where  a  judge  of  the  superior  city  court 
might  make  the  same  out  of  court,  and  with  like  effect. 


may  make 


§  278.  A  superior  city  court  has  power,  in  an  action  or  ^^dlpro^ 
special  proceeding,  of  which  it  has  jurisdiction,  to  send  its  ^^J^ 
process  and  other  mandates  into  any  county  of  the  State, 
for  service  or  execution,  and  to  enforce  obedience  thereto, 
with  like  power  and  authority  as  the  supreme  court 


§  279.  A  special  proceeding,  instituted  before  a  judge  of  gfoo«ed- 
the  superior. court  of  Buffalo,  or  the  city  court  of  Brooklyn,  g®"*®** 
or  a  proceeding  commenced  before  a  judge  of  either  of  onejmige 
those  courts,  out  of  court,  in  an   action  or  special  pro-  oontinued 

93  another. 
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^^""^  '•  ceeding  pending  in  hie  court,  may  be  continued,  from  time 
to  time,  before  one  or  more  other  judges  of  the  same  court, 
as  prescribed  by  law,  with  respect  to  like  proceedings,  before 
a  judge  of  a  court  of  record  in  the  city  of  New-York. 

Appoint-  §  280.  The  judges  of  each  superior  city  court,  or  a  ma- 
tenns,  jority  of  them,  must,  from  time  to  time,  appoint  the  times 
for  holding  the  general,  special  and  trial  terms  of  their 
court.  They  must  also  assign  the  judges  to  hold  each  of  the 
terms,  and  designate  the  trial  terms,  at  which  issues  of  fact 
are  triable  by  a  jury,  A  general,  a  special,  and  one  or  more 
twal  terms,  may  be  appointed  to  be  held,  and  may  be  held, 
at  the  same  time.  The  judges,  or  a  majority  of  them,  must 
also  appoint  reasonable  times,  when  a  judge  must  attend  at 
chambers,  and  designate  the  judge  to  attend  for  that  pur- 
pose. Each  appointment,  made  as  prescribed  in  this  sec- 
tion, must  be  signed  by  the  judges  making  the  same,  and 
'filed  in  the  clerk's  office.  A  copy  thereof  must  be  pub- 
lished in  the  newspaper  printed  in  Albany,  in  which  legal, 
notices  are  required  to  be  published,  and  in  two  newspapers 
printed  in  the  city  where  the  court  is  located,  at  least  once 
in  each  week  for  three  successive  weeks,  before  a  term  is 
held  by  virtue  thereof 

General  §  281.  A  general  term  of  a  superior  city  court  must  be 
whom  ^^  held  by  at  least  two  judges.  Two  must  concur  to  deter- 
mine a  cause ;  otherwise,  it  must  be  reheard ;  except  that 
if  the  remaining  judge  or  judges  are  disqualified  to  sit  upon 
an  appeal,  the  judgment  or  order  appealed  from  must  be 
affirmed,  unless  a  rehearing  is  directed. 


held,  etc. 


"ciai  §  ^^^'  '^  special  term  or  a  trial  term  of  a  superior  city 

teraifiT**^  coui-t  must  be  held  by  one  judge. 

reoorde,  §  283.  When  the  chief -judge  of  a  superior  city  court 
piaM  oi  certifies,  that  a  book  of  minutes,  records,  indices,  or  dockets 
tuattf  Sr  ^^  judgments,  in  the  office  of  the  clerk  of  the  court,  has 
Injured,  bccome  SO  mutilated  or  injured,  that  it  cannot  be  con- 
veniently used  or  correctly  examined,  the  clerk  of  the  court 
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mast  cause  a  copy  thereof  to  be  made.  The  expense  of 
TiMilriTig  the  copy,  not  exceeding  ten  cents  for  each  folio,  is  a 
ehaigey  in  the  city  of  New- York,  upon  that  city,  and,  in  the 
city  of  Buffalo,  or  the  city  of  Brooklyn,  upon  the  county 
where  the  court  is  located ;  and  it  must  be  paid  by  the 
comptroller  of  the  city  of  New- York,  or  the  county 
treasurer,  as  the  case  requires,  upon  the  certificate  of  the 
cWk,  that  the  copy  was  made  pursuant  to  his  direction. 
The  copy,  when  certified  by  the  clerk  to  be  a  correct  copy 
oi  Ae  original,  has,  presumptively,  the  effect  of  the  original. 
The  original  must  be  preserved,  and  may  be  referi'ed  to  at 
any  time,  by  the  direction  of  a  judge  of  the  court 


§  284.  Each  superior  city  court  has  a  clerk,  who  is  ap-  ^^ 
pointed,  and  may  be  removed  at  pleasure,  by  the  judges  of  ^^^J^" 
the  court)  or  a  majority  of  them.    Each  derk,  by  a  writing 
under  his  hand  and  the  seal  of  the  court,  filed  in  his  office,     « 
must  appoint,  and  may  at  pleasure  remove,  a  deputy-clerk. 
The  deputy-clerk  has  all  the  powers,  and  may  perform  all 
the  duties  of  the  clerk,  when  the  office  of  derk  is  vacant, 
or  at  the  clerk's  office,  when  the  clerk  is  absent  therefrom, 
or  at  a  term  or  sitting  of  the  court,  which  the  deputy-clerk 
attends.     Each  clerk  and  each  deputy-clerk  must  subscribe, 
and  file  in  the  clerk's  office,  the  constitutional  oath  of  office ; 
and  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

§  285.  A  spedal  deputy-clerk  of  a  superior  city  court,  |p®^^ 
appointed  as  prescribed  by  law,  possesses,  ii^  the  absence  of  oierks. 
the  clerk  and  the  deputy-clerk,  the  same  powers  as  the  clerk, 
at  a  sitting  or  term  of  the  court  which  he  attends,  with  re- 
spect  to  the  business  transacted  thereat 
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Pboyibions  bxclubiybly  apflioablb  to  the  Court  of  Ck>MMON  Pleab  von 

THJB  CiTT  AND  COUZITT  OP    NeW-TOBX,  AND    THE  SUFBBIOB  COXTBT  OF  THE 

CiTT  OP  New- York. 

Sec.  286.  Special  JariBdiction  of  the  oommon  pleas. 

287.  Each  court  to  oonaiBt  of  six  jadgee ;  chief-]  adge. 

288.  Assistants,  etc.,  in  clerks'  offices. 

289.  Stenographers. 

200.  Stenographer  for  extra  term. 
291.  Criers. 

SSSfo-       §  286,  In  addition  to  the  jurisdiction  defined  in  sections 
ilSS:io*«®  263,  264  and  265  of  this  act,  the  court  of  common  pleas  for 

common  '  '  r 

pleas.  the  city  and  county  of  New-York,  has  power  and  jurisdic- 
tion to  correct  or  discharge  a  judgment,  entered  in  any  court 
held  within  that  city  and  coimty,  upon  a  forfeited  recogni- 
zance, or  the  docket  of  such  a  judgment,  in  like  manner  as  * 
if  it  was  a  judgment  rendered  in  that  eourt ;  to  remit  a 
fine  or  forfeited  recognizance,  in  a  case  where  a  county  court 
can  remit  the  same,  and  in  like  manner ;  and  to  entertain 
any  special  proceeding,  which,  in  any  county  except  New- 
York,  may  be  instituted  in  the  c6unty  court 


Each 
court  to 
consist 
of  six 
judges; 
chief- 
judge. 


§  287.  The  court  of  common  pleas  for  the  city  and  county 
of  New- York,  and  the  superior  court  of  the  city  of  New- 
York,  consist  of  six  judges  for  each  court ;  one  of  whom  must 
from  time  to  time,  as  a  vacancy  occurs,  be  appointed  chief- 
judge  of  his  court,  as  prescribed  in  the  constitution. 


Assist- 
ants, 
etc.,  in 
clerks' 
offices. 


§  288.  The  derk  of  each  of  those  courts  may  appoint 
and  at  pleasure  remove,  such  special  deputy-clerks  and  other 
assistants,  aa  he  deems  necessary ;  but  a  special  deputy-clerk 
or  an  assistant,  so  appointed,  is  not  entitled  to  any  compen- 
sation out  of  the  treasury  of  the  city  of  New- York,  unless 
his  compensation  is  fixed  by  law,  or  allowed  pursuant  to 

law. 
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§  289.  The  judges  of  each  of  those  courts,  or  a  majority  gtenog- 
of  them,  most  appoint,  and  may  at  pleasure  remove,  a  stenog-  "p****^ 
rapher  for  each  term  of  the  court,  for  the  trial  of  issues  of 
fiu^t,   constituting  a  distinct  part.      Each  stenographer  so 
appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law.    He  must  attend  all  the  sittings  of  the  part 
for  \«^hich  he  is  appointed.     K  the  judge  requires  a  copy 
of  any  proceedings,  written  out  at  length  from  the  steno- 
graphic notes,  he  may  make  an  order  directing  one-half  of 
the  stenographer's  fees  therefor,  to  be  paid  by  each  of  the 
parties  to  the  action  or  special  proceeding,  at  the  rate  of  ten 
cents  for  each  folio  so  written  out,  'and  may  enforce  pay- 
ment thereof     If  there  are  two  or  more  parties  on  the  same 
aide,  the  order  may  direct  either  of  them  to  pay  the  sum 
payable  by  their  side,  for  the  stenographer's  fees,  or  it  may 
apportion  the  payment  thereof  among  them,  as  the  judge 
deems  just 

§  390.  The  judge  who  holds  an  extr&ordinary  trial  term  stenog- 
of  either  of  those  courts,  must  appoint  a  stenographer  for  tor  extn 
that  term,  who  is  subject  to  all  the  provisions  of  law  rela- 
ting to  an  assistant-stenographer,  and  is  entitled  to  a  com- 
penaation.  at  the  rate  and  in  the  manner  prescribed  by  law 
for  the  official  stenographer. 

§  291.  The  judges  of  each  of  those  courts,  or  a  majority  cwers. 
of  them,  must  appoint,  and  may  at  pleasure  remove,  one 
crier  for  their  court.    Each  crier  so  appointed  is  ensiled  to 
a  salary,  fixed  and  to  be  paid  as  prescribed  by  law.    He  is 
not  entitled  to  any  other  compensation. 


ARTICLE  THIRD. 

PbOVIBIOOB   BZOLUHlVJUiT    AFFLXOABLB  TO  THB  SUFEBIOB  COUBT  OW  BuVFAIiO. 

8k.  292.  Additional  jarisdietion. 
298.  Id.;  in  special  prooeedings. 
294.  Exelnsive  powers  in  certain  cases. 
296.  Court  to  consist  of  three  judges ;  chief-judge. 
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ABTIOIiE  SECOND. 

PaOYIBIONS  BXCLUBIVBLY  APPLICABLE  TO  THE  COURT  OF  Ck>MMON  PLBAS  FOR 
THB  CiTT  AND  COUNTT  OP  NeW-TOBX,  AND  THE  SUFEKIOB  COUBT  OF  THX 
ClTT  OF  NBW-ToBK. 

8bc.  286.  Special  jariBdiction  of  the  oommon  pleas. 

287.  Each  court  to  oonjiiBt  of  six  judges ;  chief -judge. 

288.  Assistants,  etc.,  in  clerks'  offices. 
280.  Stenographers. 

200.  Stenographer  for  extra  term. 
291.  Criers. 

SjriS^o.       §  286.  In  addition  to  the  jurisdiction  defined  in  sections 
tionof  the  263,  264  and  265  of  this  act,  the  court  of  common  pleas  for 

common  '  ^  '  -^       ^      ^ 

pleas.  the  city  and  county  of  New-York,  has  power  and  jurisdic- 
tion to  correct  or  discharge  a  judgment,  entered  in  any  court" 
held  within  that  city  and  coimty,  upon  a  forfeited  rec(^ni- 
zance,  or  the  docket  of  such  a  judgment,  in  like  manner  as  • 
if  it  was  a  judgment  rendered  in  that  eourt ;  to  remit  s 
fine  or  forfeited  recognizance,  in  a  case  where  a  county  court 
can  remit  the  same,  and  in  like  manner ;  and  to  entertain 
any  special  proceeding,  which,  in  any  county  except  New- 
York,  may  be  instituted  in  the  c6unty  court. 


Each  §  287.  The  court  of  common  pleas  for  the  city  and  county 

consist     of  New- York,  and  the  superior  court  of  the  city  of  New- 
judra ;     York,  cousist  of  six  judges  for  each  court ;  one  of  whom  must 
Judge,      from  time  to  time,  as  a  vacancy  occurs,  be  appointed  chief- 
judge  of  his  court,  as  prescribed  in  the  constitution. 


Assist.         §  288.  The  clerk  of  each  of  those  courts  may  appoint 
^te*k*°     and  at  pleasure  remove,  such  special  deputy-clerks  and  other 
offices,      assistants,  aa  he  deems  necessary ;  but  a  special  deputy-clerk 
or  an  assistant,  so  appointed,  is  not  entitled  to  any  compen- 
sation out  of  the  treasury  of  the  city  of  New- York,  unless 
his  compensation  is  fixed  by  law,  or  allowed  piu*suant  to 

law. 
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§  289.  The  judges  of  each  of  those  courts,  or  a  majority  gtonoR- 
g£  them,  must  appoint,  and  may  at  pleasure  remove,  a  stenog-  "p**®^ 
lapher  for  each  term  of  the  court,  for  the  trial  of  issues  of 
&ctj  constituting  a  distinct  part.  Each  stenographer  so 
appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law.  He  must  attend  all  the  sittings  of  the  part 
for  which  he  is  appointed.  K  the  judge  requires  a  copy 
of  any  proceedings,  written  out  at  length  from  the  steno- 
graphic notes,  he  may  make  an  order  directing  one-half  of 
the  stenographer's  fees  therefor,  to  be  paid  by  each  of  the 
parties  to  the  action  or  special  proceeding,  at  the  rate  of  ten 
cents  for  each  folio  so  written  out,  'and  may  enforce  p>ay- 
ment  thereof  If  there  are  two  or  more  parties  on  the  same 
ride,  the  order  may  direct  either  of  them  to  pay  the  sum 
payable  by  their  side,  for  the  stenographer's  fees,  or  it  may 
apportion  the  payment  thereof  among  them,  as  the  judge 
deems  just 


§  290.  The  judge  who  holds  an  extr&ordinary  trial  term  stenog- 
of  either  of  those  courts,  must  appoint  a  stenographer  for  torextn 
that  term,  who  is  subject  to  all  the  provisions  of  law  rela- 
ting to  an  assistant-stenographer,  and  is  entitled  to  a  com- 
pensation, at  the  rate  and  in  the  manner  prescribed  by  law 
for  the  official  stenographer. 

§  291.  The  judges  of  each  of  those  courts,  or  a  majority  ^^^pb. 
of  them,  must  appoint,  and  may  at  pleasure  remove,  one 
crier  for  their  court    Each  crier  so  appomted  is  entitled  to 
a  salary,  fixed  and  to  be  paid  as  prescribed  by  law.    He  is 
not  entitled  to  any  other  compensation. 


ABTIOLE  THIBD. 

PBOVmOHB   KZOLUBiyBLT    AFFLIOABLB  TO  THB  SUFEBIOB  COUBT  OV  BUFFALO. 

Sic.  202.  Additional  jariedietion. 
288.  Id.;  in  special  proeeedlngB. 
294.  Bzdasive  powers  in  certain  cases* 
206.  OoQJt  to  consist  of  three  judges ;  chief-judge. 
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§§  292-293.  BUFFALO  SUPEBIOB  COURT.  [ohap.  in. 

^^^^'  *•   Sbc.  296.  Number  of  general  and  trial  tenns. 

297.  Demurrers  to  be  tried  at  general  term. 

298.  Clerk  may  charge  fees. 

299.  Deputj-clerk  and  Bpedal  deputy-dark. 

800.  Stenographer. 

801.  Crier. 

802.  Sheriff,  oonstablet,  etc,  to  attend  oooii ;  Bpedal  powam  in  oontempt 

cases,  etc. 
808.  Assessors  to  return  Jury  list. 

804.  Drawing  trial  jurors. 

805.  Notifying  trial  jurors ;  their  fees. 

806.  Additional  jurors  may  be  ordered. 

if^^'     §  292.  In  addition  to  the  jurisdiction  defined  in  sections 
diction.    263,  264  and  265  of  this  act,  the  jurisdiction  of  the  superior 

court  of  Buffalo  extends  to  the  following  actions  and  special 

proceedings : 

1.  To  an  action  founded  upon  a  contract,  where  the 
defendant,  or,  if  there  are  two  or  more  defendants,  where 
either  of  them,  is  a  resident  of  that  city,  or  occupies  a  tene- 
ment, for  the  transaction  of  his  or  their  ordinary  business, 
in  that  city ;  or  where  the  summons  is  served  upon  either  of 
them  in  that  city ;  or  where  the  contract  was  made  in  that 
city. 

2.  To  an  action  for  any  other  cause,  where  the  defendant, 
or,  if  there  are  two  or  more  defendants,  where  all  the  defend- 
ants proceeded  against,  occupy  a  tenement  in  that  city,  for 
the  transaction  of  their  ordinary  business. 

3.  To  an  action  to  recover  damages  against  one  or  more 
common  carriers,  not  being  residents  of  the  State,  where  the 
defendant,  or,  if  there  are  two  or  more  defendants  jointly 
liable,  where  one  of  them  has  property  in  that  city. 

4.  To  an  action  against  a  domestic  corporation,  which 
transacts  its  general  business  in  that  city,  or  has  an  office 
or  agency  in  that  city,  for  the  transaction  of  business ;  or 
against  a  foreign  corporation,  which  has  property  in  that 
city,  or  an  agency  therein. 

6.  To  an  action  or  special  proceeding  against  the  city  of 
Buffalo,  or  an  officer  thereol 


Id.;  in         §  293.  The  court  also  possesses  and  exercises,  within  the 
F^Mjeed-  city  of  Buffalo,  in  any  matter  which  arises,  or  the  subject 
^'  dS 


CHAP.  iiL]  BTIiTALO  STJPEBIOB  OOXJET.  §§  294-299. 

whereof  is  located  or  situated  within  that  city,  jurisdiction, 
power  and  authority,  concurrent  and  co-extensive  with  those 
conferred  upon  the  supreme  court,  in  a  like  case,  by  any 
statutory  provision* 

§  294.  The  court  also  possesses  exclusive  jurisdiction  and  ^era*In 
power  as  follows :  SaS!" 

1.  Where  an  action,  commenced  in  a  justice's  court  in  the 
city  of  Buffalo,  has  been  discontinued  upon  the  delivery  of 
an  undertaking,  because  the  title  to  real  property  came  in 
question,  it  possesses  exclusive  jurisdiction  of  an  action  for 
the  same  cause,  brought  pursuant  to  the  undertaking. 

2.  It  has  exclusive  power  to  remit  a  fine  imposed  or  a 
lecogaizBJice  estreated  by  it.  , 

< 

§  295.  The  court  consists  of  three  judges ;  one  of  whom  court  to 

.A.*..*  1  'iT  consist  of 

must,  iTom  tune  to  time,  as  a  vacancy  occurs,  be  appomted  three 
chief-judge,  as  prescribed  in  the  constitution.  owei^' 

§  296.  At  least  four  general  terms  and  six*  trial  terms  of  Number 
the  court  must  be  appointed  to  be  held  in  each  year.  and  ^lai 

^^  ''  terms. 

§297.  A  demurrer  in  the  court  must  be  tried  at  the  Demur- 
general  term.    But  this  section  does  not  affect  the  riffht  of  tried  at 

ireneral 

a  party  to  bring  the  demurrer  to  trial,  on  the  ground  of  its  term, 
frivolousness,  or  the  frivolousness  of  the  pleading  or  part  of 
the  pleading  demurred  to,  as  prescribed  in  this  act. 

■ 

§  298.  The  clerk  of  the  court  is  entitled,  in  addition  to  his  aerk 
salary,  for  any  service  performed  by  him,  to  the  fee  allowed  ^Sge 
by  law  to  a  coimty  clerk,  for  a  similar  service,  performed  in 
the  supreme  court,  or  the  court  of  oyer  and  terminer. 

§  299.  Where  the  deputy-clerk  of  the  court  dies,  resigns,  Deputy- 
removes  from  the  city,  is  removed  from  office,  or  becomes  jpeoiai 
otherwise  incapable  of  acting,  the  clerk  must  appoint  a  eierk. 
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TlttJE  a. 


deputy-clerk  in  his  place.  The  clerk,  if  the  judges  of  the 
court,  or  a  majority  of  them,  deem  it  necessary  for  the  proper 
transaction  of  its  business,  from  time  to  time  must  appoint, 
and  may  at  pleasure  remove,  in  the  manner  prescribed  by 
law  for  the  appointment  and  removal  of  a  deputy-clerk,  a 
special  deputy-clerk,  whose  compensation  must  be  paid  by 
the  clerk. 


ftigoB-  §  300.  The  judges  of  the  court,  or  a  majority  of  them, 
must  appoint,  and  may  at  pleasure  remove,  a  stenographer 
of  the  court,  who  is  entitled  to  a  salary,  fixed  and  to  be 
paid  as  prescribed  by  law.  He  must  attend  each  term  of 
the  court,  where  issues  of  fact  in  civil  or  criminal  causes  are 
triable.  K  the  j.udge  requires  a  copy  of  any  proceedings, 
written  out  at  length  from  the  stenographic  notes,  he  may 
make  an  order  directing  the  stenographer's  fees  therefor,  at 
the  rate  of  six  cents  for  each  folio  so  written  out,  to  be  paid 
as  follows : 

1.  In  a  civil  action  or  special  proceeding,  by  the  party 
entitled  to  costs  upon  the  verdict,  decision,  or  report ;  who 
may  tax  the  8am  paid  therefor,  as  a  disbursement. 

2.  In  a  criminal  action  or  special  proceeding,  by  the 
county  treasurer  of  Erie  county,  as  a  county  charge.  But,  in 
such  a  case,  the  judge  may  fix  such  a  sum,  not  exceeding  the 
rate  specified  in  this  section,  as  he  deems  proper. 

Orier.  §  801.  The  judges,  or  a  majority  of  them,  from  time  to 

time  must  appoint,  and  may  at  pleasure  removei  a  crier  for 
the  court,  who  is  entitled  to  a  salary,  fixed  and  to  be  paid 
as  prescribed  by  law.  He  is  not  entitled  to  any  other  com* 
pensation. 

oonsSl  §  ^^^"  ^^  sheriff  of  the  county  of  Erie,  or  his  under- 
to^ttend  sheriff,  or  a  deputy-sheriff,  designated  by  him,  and  as  many 
r'oSi  policemen  of  the  city  of  Buffalo,  as  the  court  directs,  must 
contempt  ^^^^^^  ^^^  *^™^  ^^  *^®  couTt.  A  policemau,  in  attend- 
cases,  etc.  ^^^q  upou  a  term  of  the  court,  may,  under  the  direction 
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of  the  judge  presidiiig  at  or  holding  the  term,  notify  tales-  ^^^'  ** 
men  or  additional  jurors,  and  execute  a  mandate  of  the 
court,  issued  in  a  case  of  contempt,  with  like  effect  and  in 
like  manner  as  if  he  was  the  sherifE.  But  a  policeman  is 
not  entitled  to  any  fees,  or  other  compensation,  except  his 
salary,  for  a  service  performed  by  him,  as  prescribed  in  this 
section. 


§  303.  The  assessors  of  the  city  of  Buffalo  must,  in  the  ^J^^SS? 
month  of  May  in  each  year,  make  out,  return,  and  file  with  J**^  ^*- 
the  clerk  of  the  court,  a  list  of  not  less  than  six  hundred 
residents  of  that  city,  not  exempt  from  jury  duty,  qualified 
to  serve  as  trial  jurors  in  the  court.  For  that  purpose,  the 
assessors  may,  in  their  discretion,  associate  the  clerk  of  the 
court  with  them.  The  court,  at  any  term  thereof,  may,  from 
time  to  time,  make  an  order,  directing  the  assessors  to 
make  out  and  file,  within  a  time  specified  in  the  order,  a 
new  list  of  jurors,  or  a  list  of  any  number  of  additional 
jurors ;  and  it  may  punish  an  omission  to  obey  such  an 
order,  as  a  contempt 

§  304.  At  least  fourteen  days  before  the  time  appointed  ^^"« 
for  holding  a  term  of  the  court,  where  issues  of  fact  in  civil  jurow. 
or  criminal  causes  are  triable,  the  clerk  of  the  court,  in  the 
presence  of  a  judge  thereof  must  draw  from  the  list  so 
retmned  by  the  assessors,  the  names  of  thirty-six  persons,  or 
such  other  number  as  the  court,  at  any  term  thereof,  directs, 
to  serve  as  trial  jurors.  The  drawing  must  be  conducted  as 
prescribed  by  law,  for  the  drawing  of  trial  jurors  by  a 
county  clerk,  except  that  notice  thereof  is  not  necessary.  A 
list  of  the  names  of  the  persons  drawn  must  be  certified  by 
the  clerk  and  attending  judge,  and  delivered  to  the  sheriff 
of  Erie  county. 


§  305.  The  sheriff  must  thereupon  notify  each  of  the  Noti^- 
persons  so  drawn,  as  prescribed  by  law  for  notifying  a  jSom; 
juror  drawn  to  attend  a  term  of  the  circuit  court.     Before    ^^  ^^ 
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the  first  day  of  the  term,  the  sheriff  must  file  the  list  with 
the  clerk,  accompanied  with  his  return,  specifying  who 
were  notified,  and  the  manner  in  which  each  person  w^as 
notified.      The  clerk    must    make  the  same  disposition 
of  the  baUots,  containing  the  names  of    the  jurors  who 
have  served,  of  thoae  who  did  not  appear,  and  of  those  who 
were  discharged,  as  prescribed  by  law,  with  respect  to  the 
circuit  court.     Each  juror,  attending  a  term  of  the  court, 
must  be  paid  by  the  county  of  Erie,  the  same  compensation 
as  a  juror  attending  the  circuit  court. 


Additlon- 
bI  joron 

ordered. 


§  306.  At  a  term  where  issues  of  fact,  in  civil  or  criminal 
causes,  are  triable,  the  court  may,  in  its  discretion,  direct 
additional  jurors  to  be  drawn  from  any  list  returned  by  the 
assessors,  and  require  the  sheriff,  or  a  policeman  in  attend* 
ance  upon  the  term,  forthwith  to  notify  them  to  attend ; 
and  if  a  person  so  drawn  cannot  be  found,  the  court  may 
cause  his  name  to  be  returned  to  the  box. 


Oonrt 

CODBlfltS 

of  three 
Judgefl; 
chief- 
Jadge. 


ARTICLE  FOURTH. 

Pboyibiokb  bxglusiyelt  apflioablb  to  the  Crrr  Court  ov  Bbooklih. 

Sbo.  807.  Ck>iirt  consists  of  three  jadgea ;  chief-jadge. 

808.  Court  always  open ;  nnmber  of  trial  terms. 

809.  Appointment  of  depnty-clerk  and  assistants  to  dork. 

810.  Clerk  may  charge  fees. 

811.  Bheriff,  etc.,  to  attend  terms. 
81d.  Expenses  to  be  a  county  charge. 
818.  Stenographers. 

§  307.  The  city  court  of  Brooklyn  consists  of  three 
judges ;  one  of  whom  must,  from  time  to  time,  as  a  vacancy 
occurs,  be  appointed  chief-judge  of  the  court,  as  prescribed 
in  the  constitution. 


Court 

always 

open; 

number 

of  trial 

terms. 


§  308,  The  court  is  always  open  for  the  transaction  of 

any  business,  for  which  notice  is  not  required  to  be  given 

to  an  adverse  party.     At  least  ten  terms  thereof,  for  the 

trial  of  issues  of  law  or  of  fact,  must  be  appointed  to  be 

held  in  each  year. 
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§  309.  The  judges  of  the  court,  or  a  majority  of  them,  AppoUi^t- 
may  appoint  as  many  special  deputy-clerks  and  assistants  ^ep^i^- 
in  the  clerk's  office,  as  they  deem  necessary.    Each  officer  so  SSirtSte 
appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  ^  ^^^^^ 
prescribed  by  law. 

§  310.  The  clerk  of  the  court  is  entitled,  in  addition  to  aerk 
his  salary,  for  any  service  performed  by  him,  to  the  fee  j^fffg® 
allowed  by  law  to  a  county  clerk,  for  a  similar  service. 


fees. 


§  311.  The  sheriff  of  Kings  county,  his  under-sheriff,  or  Sherig 
one  or  more  deputy^eri^,  designated  by  him,  must  attend  ^ 
each  term  or  sitting  of  the  court,  as  required  by  the  judge 
or  judges  holding  the  same. 

§  312.  The  expenses  of  the  court  are  a  county  charge,  and  Bxpeme 
must  be  allowed  and  paid  in  like  manner  as  other  county  county 
charges. 

§  313.  The  judges  of  the  court,  or  a  majority  of  them,  ®J®g2£ 
from  time  to  time  must  appoint,  and  may  at  pleasure 
remove,  one  or  two  stenographers,  as  they  deem  it  necessary 
for  the  business  of  the  court  Each  stenographer  so  ap- 
pointed is  entitled  to  a  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law.  He  must  attend  each  term  of  the  court, 
where  issues  of  fact  in  civil  or  criminal  causes  are  triable.  If 
two  stenographers  are  appointed,  the  judges  of  the  court 
must  assign  to  each  his  share  of  the  business.  A  stenog- 
rapher may,  with  the  assent  of  the  judges  of  the  court,  or 
a  majority  of  them,  appoint  an  assistant-stenographer,  to  aid 
him  in  the  discharge  of  his  duties,  whose  compensation  is 
payable  by  the  stenographer,  and  is  not  a  county  chaige. 
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§§  28ft«288.     NEW-YORK  COMMON  PLEAS  &  SUFE  OT.    [chap.  m. 


TITLE  flL 


ABTIOLE  SECOND. 

Pboyibionb  exclusivblt  apflicablb  to  thb  Coubt  of  Common  Pleas  fob 

THE  CiTT  AKD  COWSm  OP    NEW-YoRX,  AND    THB  SUFBRIOB  Ck>IJBT   OF  THE 

Crrr  op  Nbw-Tork. 

Sec.  286.  Special  jarisdiction  of  the  oomxnon  pleas. 

287.  Each  court  to  oonaist  of  bIz  judges ;  chief-Judge. 

288.  Assistants,  etc.,  in  clerks'  offices. 
280.  Stenographers. 

290.  Stenographer  for  extra  term. 

291.  Criers. 

SjriJdfo-       §  ^^^'  ^^  addition  to  the  jurisdiction  defined  in  sections 
tionof  the  263,  264  and  265  of  this  act,  the  court  of  common  pleas  for 

common  '  ^  '  -^       ^      , 

pleas.  tiie  city  and  county  of  New- York,  has  power  and  jurisdic- 
tion to  correct  or  discharge  a  judgment,  entered  in  any  court 
held  within  that  city  and  county,  upon  a  forfeited  recogni- 
zance, or  the  docket  of  such  a  judgment,  in  like  manner  as* 
if  it  was  a  judgment  rendered  in  that  eourt ;  to  remit  £ 
fine  or  forfeited  recognizance,  in  a  case  where  a  county  court 
can  remit  the  same,  and  in  like  manner ;  and  to  entertain 
any  special  proceeding,  which,  in  any  county  except  New- 
York,  may  be  instituted  in  the  c6unty  court 


Each  §  287.  The  court  of  common  pleas  for  the  city  and  county 

consist     of  New- York,  and  the  superior  court  of  the  city  of  New- 
judges;     York,  consist  of  six  judges  for  each  court ;  one  of  whom  must 
Judge,      from  time  to  time,  as  a  vacancy  occurs,  be  appointed  chief- 
judge  of  his  court,  as  prescribed  in  the  constitution. 


Assist-  §  288.  The  derk  of  each  of  those  courts  may  appoint 
etc.,  in  and  at  pleasure  remove,  such  special  deputy-clerks  and  other 
offices,  assistants,  as  he  deems  necessary ;  but  a  special  deputy-clerk 
or  an  assistant,  so  appointed,  is  not  entitled  to  any  compen- 
sation out  of  the  treasury  of  the  city  of  New- York,  unless 
his  compensation  is  fixed  by  law,  or  allowed  pursuant  to 
law. 
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GHAP.  m.]  BUFFALO  SUPEEIOB  OOTJRT.  §§  289-291. 

§  289.  The  judges  of  each  of  those  courts,  or  a  majority  g^oj?- 
of  them,  must  appoint,  and  may  at  pleasure  remove,  a  stenog-  "p**®^ 
rapher  for  each  term  of  the  court,  for  the  trial  of  issues  of 
&ct,  constituting  a  distinct  part.  Each  stenographer  so 
appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law.  He  must  attend  all  the  sittings  of  the  part 
for  which  he  is  appointed.  K  the  judge  requires  a  copy 
of  any  proceedings,  written  out  at  length  from  the  steno- 
graphic notes,  he  may  make  an  order  directing  one-half  of 
the  stenographer's  fees  therefor,  to  be  paid  by  each  of  the 
parties  to  the  action  or  special  proceeding,  at  the  rate  of  ten 
cents  for  each  folio  so  written  out,  'and  may  enforce  pay- 
ment thereof  If  there  are  two  or  more  parties  on  the  same 
side^  the  order  may  direct  either  of  them  to  pay  the  sum 
payable  by  their  side,  for  the  stenographer's  fees,  or  it  may 
apportion  the  payment  thereof  among  them,  as  the  judge 
deems  just 


§  290.  The  judge  who  holds  an  extr&ordinary  trial  term  stenog^ 
of  either  of  those  courts,  must  appoint  a  stenographer  for  for  extr» 
that  term,  who  is  subject  to  all  the  provisions  of  law  rela- 
ting to  an  assistant-stenographer,  and  is  entitled  to  a  com- 
pensation, at  the  rate  and  in  the  mauner  prescribed  by  law 
for  the  official  stenographer. 

§  291.  The  judges  of  each  of  those  courts,  or  a  majority  Oriean. 
of  them,  must  appoint^  and  may  at  pleasure  remove,  one 
crier  for  their  court.    Each  crier  so  appointed  is  enltitled  to 
a  salary,  fixed  and  to  be  paid  as  prescribed  by  law.    He  is 
not  entitled  to  any  other  compensation. 


:  1 1  r^  I 


ABTIOIiE  T] 
PBovmoire  BxoLXTsnrELT  afflioabijb  to  thb  Suferiob  Goubt  ov  Buffalo. 


Sac.  392.  Additional  jurisdiction. 
SdS.  Id.;  in  opedal  pTOceedingB. 
994.  EzcliuiTe  powera  in  certain  cases. 
996.  Gonrt  to  consist  of  three  jndges ;  chief-Judge. 
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§§  317-319.  MAEINE  COUBT.  [chap,  in, 

jxxrMit  §  317.  The  following  actions  are  styled  in  this  act, 
2|^^  marine  causes,  and  the  court  possesses  the  same  jurisdiction 
of  such  an  action,  as  the  supreme  court  of  the  State : 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel 
in  the  merchant  service,  against  the  owner,  master,  or  com- 
mander thereof,  for  the  reasonable  value  of  services,  or  for 
the  breach  of  a  contract  to  pay  for  services,  rendered  or  to 
be  rendered  on  board  of  the  vessel,  during  a  voyage,  wholly 
or  partly  performed,  or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging 
to  or  on  board  of  a  vessel  in  the  merchant  service,  to  re- 
cover damages  for  an  assatdt,  battery,  or  false  imprisonment, 
committed  on  board  the  vessel,  upon  the  high  seas,  or  in  a 
place  without  the  United  States. 

But  this  section  does  not  confer  upon  the  marine  court 
authority  to  proceed,  as  a  court  of  admiralty  or  maritime 
jurisdiction. 


No  power     §  818.  The  court  has  not,  nor  has  either  of  the  justices 
aiize        thereof  power  tp  naturalize  an  alien. 

aliens. 


Removal       §  319.  The  Supreme  court,  at  a  term  held  in  the  first 

to  8u-  ^^  judicial  district,  may,  by  an  order  made  at  any  time  after 

SouT      joinder  of  an  issue  of  fact,  and  before  the  trial  thereof, 

ma^e     remove  to  itself  an  action  brought  in  the  marine  court,  for 

the  purpose  of  changing  the  place  of  trial  thereof.     Where 

an  order  for  removal  is  made,  as  prescribed  in  this  section, 

the  place  of  trial  must  be  changed  by  the  same  order  to 

another  county,  and  the  subsequent  proceedings  therein 

must  be  the   same  as  if  the  action   had  been  originally 

brought  in  the  supreme  court     The  provisions  of  sections 

344,  345  and  346.  of  this  act,  apply  to  an  application  to 

remove  such  an  action,  and  to  the  proceedings  upon  and 

subsequent  to  the  removal,  as  if  the  marine  court  was 

specified  in  those  sections  in  place  of  the  county  court,  and 

a  justice  thereof  in  place  of  the  coimty  judge. 
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CHAP,  m.]  JUSTICES.  §§  320-323. 

§  320.  The  court  consists  of  six  justices,  one  of  whom  is  jngtioes; 
the  chief-justice  of  the  court.     Each  justice  must  perform  his  ^nerai 
share  of  the  labors  and  duties  appertaining  to  the  office.  ^^^^' 
One  of  the  justices  must  attend  at  the  chambers  of  the  coxui;, 
fi-om  ten  o'clock  in  the  morning  until  four  o'clock  in  the  after- 
noon of  each  day,  except  Sunday,  a  (jegal  holiday,  or  a  day 
upon  which  the  inhabitants  of  the  city  of  New-York  gener- 
ally refrain  from  business.     Each  justice,  while  in  the  rooms 
of  the  court,  and  not  actually  engaged  in  the  performance 
of  other  official  duties,  must  act  upon  any  application  for 
his   offidal  action,  properly  made  to  him.     The  justice, 
assigned  to  a  trial  term  or  a  special  term,  must  remain  in 
attendance,  until  the  day  calendar  is  disposed  of,  or  for  such 
other  time  as  is  reasonable. 


§  321.  Where  it  appears   presumptively,  to   the  satis-  How  ga» 
&ction  of  the  governor,  that  a  justice  of  the  court  hasFrom^ 
been  guilty  of  corruption,  or  other  gross  misconduct  in  ''®''- 
office ;  or  habitually  neglects  to  perform  his  share  of  the 
labors  and  duties  appertaining  to  the  office ;  or  is  incapable 
of  properly  discharging  the  same ;  the  governor  may,  in  his 
discretion,  make  an  order,  suspending  that  justice  from  the 
exercise  of  the  duties  of  his  office,  and  directing  that  his 
compensation  cease.    Such  an  order  must  recite  the  grounds 
upon  which  it  is  made ;  and  it  remains  in  force,  unless  it  is 
sooner  revoked  by  the  governor,  imtU  the  final  adjournment 
of  the  next  session  of  the  legislature ;  or,  if  the  legislature  is 
then  in  session,  tmtil  the  final  adjournment  of  that  session. 


§  322.  The  justices  of  the  coxui;,  or  a  majority  of  them,  pi®'- 
must,  from  time  to  time,  as  a  vacancy  occurs  in  the  office  of  go  j 
chief  justice,  designate  one  of  their  number  to  be  chief-  gf*®^' 
justice.     A  certificate  of  the  designation,  under  the  hands  ^ 
of  the  justices  making  the  same,  must  be  filed  in  the  office  «*«• 
of  the  clerk  of  the  court.    The  person  so  designated  shall 
be  chiefjustice  during  his  term  of  office.    The  chief-justice 
has  the  like  authority,  within  the  jurisdiction  of  the  court, 
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§§  323-^25. 


MARINE  OOTJET. 


[OHAP. 


^"™"  *•  as  a  presiding  justice  of  the  supreme  court ;  and  when  he  is 
present  and  is  not  disqualified,  he  must  preside  at  a  general 
term. 


Juatioes 
mar 
make 
roles. 


§  323.  The  justices  of  the  court,  or  a  majority  of  them, 
may,  from  time  to  time,  establish  rules  of  practice  for  the 
court,  not  inconsistent  with  this  act,  or  with  the  general 
rules  of  practice,  established  as  prescribed  in  section  17  of 
this  act.  The  latter  govern  the  practice  in  the  court,  as  far 
as  they  are  applicable  thereto. 


§  324.  The  court  is  always  open  for  the  transaction  of 

any  J^usiness,  for  which  notice  is  not  required  to  be  given 

todwSf.  to  an  adverse  party.      The  justices  of   the  court,  or   a 


Court 
when 
open; 


nate 


terma;  majority  of  them,  from  time  to  time  must  appoint,  and 
bnsineBs  may  alter,  the  times  of  holding  general,  special,  and  trial 
tennt,  terms  of  the  coxui;.  They  must  prescribe  the  duration 
"^  of  the  terms ;  designate  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  or  justices  to 
preside  and  attend,  at  each  of  the  terms  so  appointed.  In 
case  of  the  inability  of  a  justice  to  preside  or  attend,  an- 
other justice  may  preside  or  attend  in  his  place.  Each  trial 
and  special  term  must  be  held  by  one  justice ;  and  each 
general  term  by  at  least  two  justices.  Two  or  more  general, 
special,  or  trial  terms  may  be  appointed  to  be  held  at  the 
same  time.  The  concurrence  of  two  justices  is  necessary  to 
pronounce  a  decision  at  a  general  term.  If  two  do  not  con- 
cur, a  re-argument  must  be  ordered.  The  justices  holding 
a  general  term  may  order  a  re-argument,  before  themselves, 
or  at  a  subsequent  general  term,  of  a  cause  heard  by  them, 
or  at  a  previous  general  term, 


Terms, 

where 

held; 

pabUoi^ 

tion  of 

appoint- 

moQti. 


§  325.  Each  term  so  appointed  must  be  held  at  the  city- 
hall  in  the  city  of  New-York,  except  that  auxiliary  or  addi- 
tional parts,  for  the  transaction  of  any  business  specified  in 
the  appointment,  may  be  held  elsewhere  within  the  city  of 
New- York,  as  designated  in  the  appointment     An  appoint- 
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ment  must  be  pnblislied  in  two  newspapers,  published  in 
the  city  of  New- York,  at  least  once  in  each  week,  for  three 
suocessiye  weeks,  before  a  term  is  held  in  pursuance  thereof. 


§  826.     Each  of  the  justices  may,  within  the  city  of  •'^"***J^" 
New- York,  administer  an  oath,  or  isike  a  deposition,  or  the  oa™»  , 

'  '  .  aoknowl- 

acknowledgment  or  proof  of  the  execution  of  a  written  odgmentB, 
instrument,  and  certify  the  same,  in  like  manner  and  with 
like  authority  and  effect,  as  a  justice  of  the  supreme  court. 


§  327,  In  an  action  brought  in  the  court,  an  order  cannot  orderB, 
be  made,  or  a  warrant  of  attachment  granted,  by  an  officer,  made, 
other  than  a  justice  of  the  court ;  and  each  provision  of  this 
act,  which  empowers  an  officer,  other  than  a  judge  of  the 
court  in  which  an  action  is  brought,  to  make  an  order 
therein,  must  be  construed  as  being  exclusive  of  an  action 
brought  in  the  marine  court 

§  328.    The  court  has  a  clerk,  who  is  appointed,  and  may  aerk, 
be  removed,  at  pleasure,  by  the  justices  thereof,  or  a  majority  c&d 
of  them.    He  must,  by  a  vmtten   instrument  under  his  ante, 
hand,  filed  in  his  office,  appoint,  and  may   at  pleasure 
remove,  one  deputy-clerk,  and  not  more  than  twelve  assist- 
ants   The  clerk  is  responsible  for  the  faithful  discharge  of 
his  duty,  by  the  deputy-clerk  and  each  assistant.     The 
derk,  the  deputy-clerk,  and  each  assistant,  is  entitled  to  a 
salary,  fixed  and  to  be  paid  as  prescribed  by  law. 


§  329.  The  clerk,  and  also  the  deputy-clerk,  before  he  oeami 
enters  upon  the  duties  of  his  office,  must  subscribe,  and  file  deputy- 
in  the  office  of  the  clerk  of  the  city  and  county  of  New- York, 
the  constitutional  oath  of  office.  The  deputy-clerk  has  all 
the  powers,  and  *may  perform  all  the  duties  of  the  clerk, 
when  the  office  of  clerk  is  vacant,  or  at  the  clerk's  office, 
when  the  clerk  is  absent  therefrom,  or  at  a  term  or  sitting  of 
the  court  which  the  deputy-clerk  attends. 

109 


§§  830-333.  MABINE  OOTJET.  [ohap.  hi. 

Special  §  330.  The  derk  may  designate  as  many  of  his  assistants^ 
oier££^"  as  the  justices  of  the  court,  or  a  majority  of  them,  deem  nec- 
essary, as  special  deputy-clerks.  Each  special  deputy-clerk 
possesses,  in  the  absence  of  the  clerk  and  the  deputy-clerk, 
the  same  powers  as  the  derk,  at  any  sitting  or  term  of  the 
court  which  he  attends,  with  respect  to  the  business  trans- 
acted thereat. 

Soount        §  ^31-  The  clerk  must  receive,  for  the  use  of  the  city  of 

for  fTO^  New-York,  the  fees  allowed  by  law.     He  shall  not  perform 

overttie    ^^^  service,  for  which  a  fee  is  allowed  by  law,  until  the  fee 

•*°^®-       therefor  is  paid  to  him.     He  must,  on  the  first  day  of  each 

month,  or  within  three  days  thereafter,  render  to  the  comp- 

troller  of  the  dty,   an  account,  under  oath,   of  aU  fees 

received,  directly  or  indirectly,  during  the  preceding  month, 

by  him,  or  by  the  deputy-clerk,  or  either  of  his  assistants, 

for  any  official  service ;  and  he  must,  at  the  same  time,  pay 

the  same  into  the  treasury  of  the  city  of  New-York.     When 

the  return  and  payment  are  so  made,  the  clerk  is  entitled  to 

receive  his  compensation,  for  the  period  included  in  the 

return.     He  is  not  entitled  to  compensation  for  a  period,  for 

which  he  has  not  made  his  return  and  payment. 


stenog-  §  332^  The  justices  of  the  court,  or  a  majority  of  them, 
must  appoint  four  stenographers  of  the  court,  and  may  at 
pleasure  remove  either  of  them.  They  must  also^from  time 
to  time,  assign  each  of  the  stenographers  to  duty  at  the  trial 
terms.  Each  stenographer  is  entitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  He  must  attend  each  term 
to  which  he  is  assigned. 

Inter-  §  333.  The  justices  of  the  court,  or  a  majority  of  them, 

^'**^*  from  time  to  timCj  must  appoint,  and  may  at  pleasure 
remove,  an  official  interpreter  of  the  court,  who  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
Before  entering  upon  his  official  duties,  he  must  subscribe, 
and  file  in  the  office  of  the  derk  of  the  city  and  county 
of  New-York,  the  constitutional  oath  of  office.  He  must 
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OHAP.  m.]      ATTENDAirrS,  ETC.;  MANDATES.  §§  334^^8. 

attend  any  trial  or  special  term  of  the  court,  where  his  ser- 
vices are  required;  and  the  justices  of  the  court,  or  a 
majority  of  them,  may,  by  order,  regulate  his  attendance. 

§  334.  If  the  official  iiiterpreter,  knowingly  and  wilfully,  id.;  pen-, 
fidaely  interprets  any  evidence,  matter,  or  thing,  between  a  mSooi^. 
witness  and  the  court,  or  a  justice  thereof,  in  the  course  of 
an  action  or  special  proceeding,  he  is  guilty  of  perjury. 

§  335.  The  justices  of  the  court,  or  a  majority  of  them.  Court 
may  appoint,  and  at  pleasure  remove,  as  many  attendants  ^point 
upon  the  court  as  they  deem  necessary,  not  exceeding  eigh-  ante,  etc. 
teen ;  and  may  regulate  their  attendance.     Each  attendant 
is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by 
law. 


§  336.  The  clerk,  the  deputy-clerk,  an  assistant  to  the  inteipret. 
dark,  the  official  interpreter,  or  an  attendant,  shall  not  attend- 
receive  any  fee  or  compensation,  except  his  salary,  for  any  to  receive 
official  service  performed  by  him. 

§  337.  A  justice  of  the  court  may,  by  an  instrument  suspeu- 
nnder  his  hand,  suspend  a  stenographer,  or  an  officer  speci-  officer  of 
fied  in  the  last  section,  for  a  period  not  exceeding  ten 
days  from  the  filing  thereof.  Such  an  instrument  must 
express  the  cause  of  the  suspension ;  it  must  be  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New- York; 
and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  (ten  days,)  by  an  instrument  filed  in  like  manner, 
imder  the  hand  of  the  justice  who  executed  the  first  instru- 
ment, or  the  hands  of  a  majority  of  the  justices  of  the 
court.  Where  such  an  instrument  has  been  revoked,  the 
officer  shall  not  be  again  suspended  for  the  same  cause. 

8  388.  A  mandate  of  the  court  can  be  executed  only  what 

**  mandatec 

within  the  city  of  New- York,  except  as  follows :  may  i>« 

-I         1     1         •       n      executed 

1.  An  execution  upon  a  judgment  rendered  therem,  for  Jj^^^^ 
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a  sum  exceeding  twenty-five  dollars,  may  be  issued  out  of 
the  court,  tested  in  the  name  of  the  chief-justice  thereof  to 
the  sheriff  of  any  county,  wherein  the  judgment  has  been 
duly  docketed. 

2.  A  subpcBna  may  be  served  within  either  of  the  counties 
of  Richmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey 
a  subpoena,  may  be  executed  by  the  sheriff  of  the  city  and 
county  of  New- York,  or  a  marshal  of  that  city,  within 
either  of  those  counties. 

4.  An  order  duly  made,  in  an  action  pending  in  the  court, 
requiring  the  performance  of  an  act  by  a  party  thereto,  or 
by  an  officer,  may  be  served  upon  a  person  bound  to  obey 
the  order,  and  his  obedience  thereto  may  be  required,  in  any 
port  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be 
punished  for  a  contempt  of  the  court,  may  be  served  by  any 
person  in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court, 
a  person  charged  with  such  a  contempt,  may  be  executed  by 
the  sheriff  of  the  city  and  county  of  New-York,  or  a  marshal 
of  that  city,  in  any  part  of  the  State. 


iMreotion  §  339.  In  an  action  brought  in  the  court,  an  order  of  ar- 
ontion  of  rest,  a  warrant  of  attachment,  an  execution,  or  a  requisition 
to  replevy  a  chattel,  must  be  directed  to  and  executed  by 
the  sheriff.  Any  other  mandate,  which  must  have  been 
directed  to  and  executed  by  the  sheriff  of  the  city  and 
county  of  New- York,  if  it  issued  out  of  the  supreme  court, 
may,  where  it  issues  out  of  the  marine  court,  be  directed  to 
and  executed  either  by  that  sheriff,  or  a  marshal  of  that  city, 
named  therein.  A  marshal  is  entitled  to  the  same  fees  as 
the  sheriff,  upon  a  mandate  directed  to  him,  or  upon  the 
service  of  a  summons ;  and  each  provision  of  law,  relating 
to  the  execution  of  a  mandate  by  the  sheriff,  and  the  power 
and  control  of  the  court  over  the  sheriff  executing  the  same, 
applies  to  the  marshal  The  return  of  a  marshal  to  such  a 
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mandate,  or  his  certificate  of  the  execution  thereof  or  of  the 
service  of  any  paper  served  by  him,  has  the  same  force  and 
effiBct)  as  the  like  return  and  certificate  of  a  sheriff. 


TITLE  y. 

The  county  cawrts. 

&BC.  810.  Jurisdiction, 

811.  Domestic  corporation,  etc.,  when  deemed  resident,  eta 
842.  Action,  etc,  wherein  oonnty  jadge  is  incapable  to  act 
343.  Supreme  conrt  may  remove  action,  find  change  place  of  triaL 

844.  Effect  of  order  of  remoyal ;  appeal,  eta 

845.  Stay  of  proceedings. 

846.  Removal  of  action  not  to  impair  process,  eta 

847.  County  court  may  send  its  process  to  any  county. 

848.  When  jurisdiction,  etc.,  co-extensive  with  supreme  eoort. 
848.  Power  of  county  judge  in  special  proceedings. 

850.  Fines  and  penalties ;  how  remitted. 

851.  Restrictions  upon  power  to  remit 

853.  Notice  of  application,  eta;  costs  to  be  paid  on  remittdoo. 
858.  Fines  imposed  by  justices  of  the  peace ;  how  remitted. 

854.  Who  may  make  orders. 

855.  County  court  when  open ;  terms  thereol 

858.  Notice  of  appointment  to  be  published. 

867.  Jurors,  how  drawn  and  summoned. 

868.  Stenogtaphers  for  county  courts. 

859.  Stenographer  for  county  courts  and  sorzogate's  ooori  in  Brings  ooon^* 
800.  Id.;  assistant-stenographer. 

861.  Stenographer  for  county  courts  of  Monroe  and  Livingston  ooontiea 

§  340.  The  jurisdiction  6f  each  county  court  extends  to  Jurisdio- 
the  following  actions  and  special  proceedings,  in  addition 
to  the  jurisdiction,  power,  and  authority,  conferred  upon  a 
county  court,  in  a  particular  case,  by  special  statutory  pro- 
vision: 

1.  To  an  action  for  the  partition  of  real  property ;  for 
dower ;  for  the  foreclosure,  redemption,  or  satisfaction  of  a 
mortgage  upon  real  property ;  or  to  procure  a  judgment  re- 
quiring the  specific  performance  of  a  contract,  relating  to 
real  property ;  where  the  real  property,  to  which  the  action 
relates,  is  situated  within  the  county. 
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2.  To  an  -action  in  favor  of  the  executor,  administrator  or 
assignee  of  a  judgment  creditor,  or,  in  a  proper  case,  in  favor 
of  the  judgment  creditor,  to  recover  a  judgment  for  money 
remaining  due  upon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant 
is,  or,  if  there  are  two  or  more  defendants,  where  all  of  them 
are,  at  the  time  of  the  commencement  of  the  action,  residents 
of  the  county,  and  wherein  the  complaint  demands  judg- 
ment for  a  sum  of  money  only,  not  exceeding  one  thousand 
dollars ;  or  to  recover  one  or  more  chattels,  the  aggregate 
value  of  which  does  not  exceed  one  thousand  dollars,  with, 
or  without  damages  for  the  taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  prop- 
erty, concurrently  with  the^  supreme  court,  of  a  resident  of 
the  county,  who  is  incompetent  to  manage  his  affairs,  by 
reason  of  lunacy,  idiocy,  or  habitual  drunkenness;  and  to 
every  special  proceeding,  which  the  supreme  court  has  juris- 
diction to  entertain,  for  the  appointment  of  a  committee  of 
the  person  or  of  th^  property,  of  such  an  incompetent  per- 
son, or  for  the  sale  or  other  disposition  of  the  real  property, 
situated  within  the  county,  of  a  person,  wherever  resident, 
who  is  so  incompetent  for  either  of  the  causes  aforesaid,  or 
who  is  an  infant ;  or  for  the  sale  or  other  disposition  of  the 
real  property,  situated  within  the  county,  of  a  domestic 
religious  corporatioti. 


Domefltio       §  *^41.  For  the  purpose  of  determining  the  jurisdiction  of 

tiX^eto.,  a  county  court,  in  either  of  the  cases  specified  in  the  last 

d^mea     Section,  a  domestic  corporation   or  joint-stock  association, 

5tS!^®^*'   whose  principal    place  of  business  is  established,  by  or 

pursuant  to  a  statute,  or  by  its  articles  of  association,  or  is 

actually  located  within  the  county,  is  deemed  a  resident  of 

the  county ;  and  personal  service  of  a  summons,  made  within 

the  county,  as  prescribed  in  this  act,  or  personal  service  of  a 

mandate,  whereby  a  special  proceeding  is  commenced,  made 

within  the  county,  as  prescribed  in  this  act  for  personal 

service  of  a  summons,  is  sufficient  service  thereof  upon  a 

domestic  corporation,  wherever  it  is  located. 
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§  342.  K  the  county  judge  is,  for  any  cause,  incapable  to  j^^q^-^^j^ 
act  in  an  action  or  special  proceeding,  pending  in  the  county  ^^erein 
court,  he  must  make,  and  file  in  the  office  of  the  clerk,  a  cer-  j^Sge^ig 
tificate  of  the  fact ;  and  thereupon  the  special  county  judge  J^^^*^*® 
must  act  as  county  judge,  in  that  action  or  special  proceeding, 
unless  it  is  removed  to  the  supreme  court.     If  there  is  no 
special  county  judge,  the   action  or  special  proceeding  is 
removed  to  the  supreme  court,  by  the  filing  of  the  certificate. 
The  supreme  court,  at  a  term  held  within  the  judicial  district 
including  th§  county,  upon  the  application  of  either  party, 
made  upon  notice,  and  upon  proof  that  the  county  judge  is 
incapable  to  act  in  an  action  or  special  proceeding,  may,  and, 
if  the  special  county  judge  is  also  incapable  to  act,  must, 
make  ati  order,  removing  the  action  or  special  proceeding  to 
the  supreme  court.     Where  an  action  or  special  proceeding 
ia  removed  to  the  supreme  court,  as  prescribed  in  this  section, 
the  subsequent  proceedings  therein  must  be  the  same,  as  if 
it  had  been  originally  brought  in  that  court,  except  that  an 
objection  to  the  jurisdiction  may  be  taken,  which  might  have 
been  taken  in  the  county  court. 


§  343.  The  supreme  court  may,  by  an  order,  made  at  any  supreme 
time  after  joinder  of  an  issue  of  fact,  and  before  the  trial  remove*^ 
thereof,  remove  to  itself  an  action,  brought  in  a  county  and 

...  7  r>  J   change 

oonrt,  under  subdivision  second  or  subdivision  third  of  the  piaoe  oi 

trial. 

last  section  but  two,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  made,  as 
prescribed  in  this  section,  the  place  of  trial  of  the  action 
must  be  changed  by  the  same  order  to  another  county;  and 
the  subsequent  proceedings  therein  must  be  the  same,  as  if 
the  action  had  been  originally  brought  in  the  supreme  court 


§  344.  An  order  of  removal,  made  as  prescribed  in  either  Eireot  oi 

of  the  last  two  sections,  takes  effect  upon  the  entry  thereof  removal ; 

m  the  office  of  the  county  clerk.     Where  the  order  directs  2^* 

that  the  action  be  tried  in  another  county,  the  clerk  with 

whom  it  is  entered,  must  forthwith  deliver  to  the  clerk  of 

that  county,  all  papers  filed  therein,  and  certified  copies  of 
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all  minutes  and  entries  relating  thereto ;  which  must  be 
filed,  entered,  or  recorded,  as  the  case  requires,  in  the  office 
of  the  last  mentioned  clerk  The  provisions  of  section  271 
of  this  act  apply  to  an  appeal  taken  from  such  an  order. 


r 

^^        §  345.  An  order  to  stay  proceedings,  for  the  purpose  of 
to«8.        affording  an  opportunity  to  make  the  application  for  re- 
moval, may  be  made  by  the  county  judge,  or  by  a  judge 
authorized  to  make  such  an  order  in  the  supreme  court,  and 
with  like  effect  and  under  like  circumstances.    ' 


itomovai  §  346.  The  removal  of  an  action  or  special  proceeding,  as 
not  to  prescribed  in  this  title,  does  not  invalidate,  or  in  any  manner 
process,    impair,  a  process,   provisional  remedy,  or  other  proceed- 


eto. 


ing,  or  a  bond,  undertaking,  or  recognizance  in  the  action 
or  special  proceeding  so  removed  ;  each  of  which  continues 
to  have  the  same  validity  and  effect,  as  if  the  removal  had 
not  been  made.  Where  bail  was  given,  the  surrender  of 
the  defendant  in  the  supreme  court  has  the  same  effect,  as 
a  surrender  in  the  county  court  would  have  had,  if  the  ao- 
tion  or  special  proceeding  had  remained  therein. 


Ooanty  §  347.  A  couuty  court  has  power,  in  an  action  or  special 
send  iS*^  proceeding  of  which  it  has  jurisdiction,  to  send  its  process 
toaS^     and  other  mandates  into  any  county  of  the  State,  for  service 

or  execution,  and  to  enforce  obedience  thereto,  with  like 

power  and  authority  as  the  supreme  court 

When  §  348.  Where  a  county  court  has  jurisdiction  of  an  ao- 

i?on!^eto.,  tion  or  a  special  proceeding,  it  possesses  the  same  jurisdic- 

sive  wfth"  tion,  power  and  authority  in  and  over  the  same,  and  in  the 

ooSt!*^*    course  of  the  proceedings  therein,  which  the  supreme  court 

possesses  in  a  like  case ;  and  it  may  render  any  judgment,  or 

grant  either  party  any  relief  which  the  supreme  court  might 

render  or  grant  in  a  like  case,  and  may  enforce  its  mandates 

in  like  manner  as  the  supreme  court    And  the  county 
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judge  possesses  tlie  same  power  and  authority,  in  the  action 
or  special  proceeding,  which  a  justice  of  the  supreme  court 
possesses,  in  a  like  action  or  special  proceeding,  brought  in 
the  supreme  court 


§  349.  The  county  judge  also  possesses  the  same  power  Power  of 
«,d  «th»ri.y, k  .  special  procrfing,  whiohcn  beUwMly  ^. 
mstituted  before  him,  out  of  court,  which  a  justice  of  the  prooeed- 
sapreme  coart  possesses  in  a  like  special  proceeding,  insti- 
tuted before  him  in  like  manner. 


■ 

§  360.  Upon  the  application  of  a  person,  who  has  been  Fines  and 
fined  by  a  court,  or  of  a  person  whose  recognizance  has  be-  Sow  r^' 
come  forfeited,  or  of  his  surety,  the  county  court  of  the"^"^ 
county  in  which  the  term  of  the  court  was  held,  where  the 
fine  was  imposed,  or  the  recognizance  taken,  may,  except  as 
otherwise  prescribed  in  the  next  section,  upon  good  cause 
shown,  and  upon  such  terms  as  it  deems  just,  make  an  order, 
remitting  the  fine,  wholly  or  partly,  or  the  forfeiture  of  the 
recognizance,  or  part  of  the  penalty  thereof ;  or  it  may  dis- 
charge the  recognizance.     If  a  fine  so  remitted  has  been 
paid,  the  county  treasurer,  or  other  officer,  in  whose  hands 
the  money  remains,  must  pay  the  same,  or  the  part  remitted, 
according  to  the  order. 


§  351.  The  last  section  does  not  authorize  a  county  court,  Beetiio- 
to  remit  any  part  of  a  fine,  exceeding  two  hundred  and  upon 
fifty  dollars,  imposed  by  a  court  of  oyer  and  terminer,  or  remit. 
a  court  of  sessions,  upon  a  conviction  for  a  criminal  oflEence ; 
or  a  fine,  to  any  amount,  imposed  by  a  court  upon  an  officer 
or  other  person,  for  an  actual  contempt  of  court,  or  for  dis- 
obedience   to   its   process,  or    other    mandate;  or  to  re- 
mit or  discharge  a  recognizance,  taken  in  its  county,  for 
the  appearance  of  a  person  in  another  county.     In  the  lat- 
ter case,  the  power  of  remitting  or  discharging  the  recogniz- 
ance is  vested  in  the  county  court  of  the  county,  in  which 

the  person  is  bound  to  appear. 
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Notice  of  §  352.  An  application  for  an  order,  as  prescribed  in  the 
?Km!eto.;  ^^9*  s^ction  but  One,  cannot  be  heard,  until  such  notice 
be^lid  thereof  as  the  court  deems  reasonable,  has  been  given  to  the 
district-attorney  of  the  county,  and  until  he  has  had  an 
'  opportunity  to  examine  the  matter,  and  prepare  to  resist 
the  application.  And  upon  gi*anting  such  an  order,  the 
court  must  always  impose,  as  a  condition  thereof,  the  pay- 
ment of  the  costs  and  expenses,  if  any,  incurred  in  an  action 
or  special  proceeding  for  the  collection  of  the  fine,  or  the 
penalty  of  the  recognizance. 


FHnes  im-      §  353.  Where  a. person  has  been  fined  by  a  court  of  spe- 
jurtioee^  cial  scssious,  or  by  a  justice  of  the  peace,  upon  a  conviction 
peace;      for  au  oflfence,  and  has  been  committed  to  jail  for  non-pay- 
remittod.  mcut  of  the  fine,  the  county  court  of  the  county  may  make 
an  order,  remitting  the  fine,  wholly  or  partly,  and  discharg- 
ing him  from  his  imprisonment.    The  power  conferred  by 
this  section  must  be  exercised  in  the  manner  prescribed,  and 
subject  to  the  provisions  contained,  in  the  last  three  sections. 


Who  may  §  354.  In  an  action  or  special  proceeding  in  a  county 
orders,  court,  an  Order  may  be  made  without  notice,  or  an  order  to 
stay  proceedings  may  be  made  upon  notice,  by  a  justice  of 
the  supreme  court,  or  by  the  county  judge  of  the  county 
where  the  attorney  for  the  applicant  resides,  in  a  case  where 
the  county  judge,  in  whose  court  the  action  or  special  pro- 
ceeding is  brought,  may  make  the  same,  out  of  court;  and 
with  like  effect 


County  §  355.  The  county  court  is  always  open  for  the  transac- 
when  tion  of  any  business,  for  which  notice  is  not  required  to  be 
t^i  given  to  an  adverse  party,  except  where  it  is  specially  pre- 
scribed by  law,  that  the  business  must  be  done  at  a  stated 
term.  The  county  judge  must,  from  time  to  time,  appoint 
the  times  and  places  for  holding  terms  of  his  court.  At 
least  two  terms,  for  the  trial  of  issues  of  law  or  of  fact,  must 
be  appointed  to  be  held  in  each  year.  Each  term  may  con- 
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tinue  as  long  a8  the  county  judge  deems  necessary.  The 
county  judge  may,  by  a  new  appointment,  change  the  day 
appointed  for  holding  a  term,  or  appoint  one  or  more  addi- 
tional terms,  or  dispense  with  the  holding  of  a  term,  with- 
out affecting  any  other  term  or  terms  theretofore  appointed 
to  be  held.  As  many  terms  as  the  county  judge  designates 
for  that  purpose,  in  an  appointment,  may  be  held  for  the 
hearing  and  decision  of  motions,  and  trials  and  other  pro- 
ceedings, without  a  jury. 


§  356.  Each  appointment,  made  as  prescribed  in  the  last  ^<>**gj  ^i 
section,  must  be  filed  in  the  county  clerk's  office,  and  a  copy  mont  to 
thereof  published,  at  least  once  in  each  week,  for  three  sue-  ushed. 
cessive  weeks  before  a  term  is  held,  changed,  or  dispensed 
with,  by  virtue  thereof,  in  the  newspaper  in  the  city  of 
Albany,  in  which  legal  notices  are  required  to  be  published, 
and  also  in  at  least  one  newspaper,  published  in  the  county, 
and  as  many  additional  newspapers,  published   therein,  as 
the  coimty  judge  prescribes.    The  expense  of  the  publica- 
tion is  a  county  charge. 


§  357.  Jurors  for  the  terms  of  the  county  court,  at  which  Jnrors, 
issues  of  fact  are  triable  by  jury,  and  of  the  court  of  ses-  drawn 
sions,  must  be  drawn  and  notified  in  the  same  manner  as  fi^^ 
for  a  term  of  the  circuit  court. 


§  358.  The  board  of  supervisors  of  any  county,  except  stenog- 
Engs,  Livingston,  and  Monroe,  may  provide  for  the  employ-  for 
ment  of  a  stenographer  for  the  county  court  and  court  of  courts, 
sessions  thereof,  and  must  fix  his  compensation,  and  provide 
for  the  payment  thereof,  in  the  same  manner  as  other  county 
expenses  are  paid. 


§  359.  The  county  judge  and  the  surrogate  of  the  county  stenoe- 
of  Kings,  from  time  to  time  must  appoint,  and  may  at  S?^^ 
pleasure  remove,  a  stenographer,  to  be  attached    to  theoonrto 
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andsnr- 

rogate'B 

oourtin 

Kings 

county. 


county  court,  the  court  of  sessions,  and  the  surrogate's  court 
of  the  county  of  Bangs,  who  is  entitled  to  a  salary,  fixed 
and  to  be  paid  as  prescribed  by  law.  He  must  attend  each 
trial  of  an  issue  of  fact  in  the  county  court  or  court  of 
sessions ;  and,  when  his  services  are  not  required  therein,  he 
must  attend  the  surrogate's  court,  upon  the  request  of  the 
surrogata 


Id.; 

sistant- 
Btenog- 
rapher. 


§  860.  The  stenographer,  appointed  as  prescribed  in  the 
last  section,  may,  with  the  consent  either  of  the  county  judge 
or  of  the  surrogate,  appoint  an  assistant-stenographer,  to  aid 
him  in  the  discharge  of  his  duties,  whose  compensation  shall 
be  paid  by  the  stenographer,  and  is  not  a  county  charge. 


stenog- 
rapher 
for 

ooanty 
eonrtoof 
Monroe 
and  Liv- 
ingston 
ooonties. 


§  861.  The  judge  holding  or  presiding  at  a  term  of  the 
county  court  or  court  of  sessions,  in  the  county  of  Livingston 
or  in  the  county  of  Monroe,  where  issues  of  fact  are  triable, 
may  employ  a  stenographer  to  take  stenographic  notes  upon 
trials  thereat,  who  is  entitled  to  a  compensation,  to  be  cer- 
tified by  the  judge,  not  exceeding  ten  dollars  for  each  day's 
attendance,  at  the  request  of  the  judge.  The  stenographer's 
compensation  is  a  charge  upon  the  county,  and  must  be 
audited,  allowed,  and  paid,  as  other  county  charges. 

120 


CHIP,  rr.]  LIMITATIONa  §  362. 


nCLBl. 


CHAPTER  IV. 

LIMITATION  OF  THE  TIME  OF  ENFORCING  A  CTVIL 

REMEDY. 

TITLE  L  —  AonoNS  fob  thb  BBooynBY  of  bsal  fbofebtt. 
TITLE  n.  —  AonoNs  othsb  than  fob  thb  bbootbbt  of  bbal 

FBOPEBTT. 

TITLE  m.  —  Gbnbbal  pboyibions. 

TITLE  I. 

Actions  for  the  recovery  of  real  property. 

Bn.8Q8.  When  the  people  will  not  sue. 
868.  Action  by  grantee  from  the  State. 
86i.  Action  after  annnlUng  letters  patent. 
865«  866.  Seisin  within  twenty  jean,  when  neoesBary,  etc 

867.  Action  after  entry. 

868.  PoBsession,  when  presnmed ;  occapation  presmned  to  be  under  l^gal 

title. 
868.  Adverse  possession  under  written  instrument  or  Judgment. 

870.  Id.;  what  constitutes  it. 

871.  Adverse  possession  under  claim  of  title  not  written. 

872.  Id.;  what  constitutes  it. 

878.  Relation  of  landlord  and  tenant,  as  affecting  adrerse  possession. 

874.  Right  not  affected  by  descent  cast. 

875.  Certain  disabilities  excluded  from  time  to  commence  action. 

§  362.  The  people  of  the  State  will  not  sae  a  person  for  when  the 
or  with  respect  to  real  property,  or  the  issues  or  profits  SiSFnot 
thereof,  by  reason  of  the  right  or  title  of  the  people  to  the 
flame,  unless  either : 

1.  The  cause  of  action  accrued  within  forty  years  before 
the  action  is  commenced ;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  re- 
ceived the  rents  and  profits  of  the  real  property,  or  of 

Boine  part  thereof,  within  the  same  period  of  time. 
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TITLE  1 

Action  by  §  363.  An  action  shall  not  be  brought  for  or  with 
from  the  respect  to  real  property,  by  a  person  claiming  by  virtue  of 
letters  patent  or  a  grant,  from  the  people  of  the  State,  unless 
it  might  have  been  maintained  by  the  people,  as  prescribed 
in  this  title,  if  the  patent  or  grant  had  not  been  issued  or 
mada 


Action  §  364.  Where  letters  patent  or  a  grant  of  real  property, 
annuuing  issucd  or  made  by  the  people  of  the  State,  are  declared 
patent,  void  by  the  determination  of  a  competent  court,  rendered 
upon  an  allegation  of  a  fraudulent  suggestion  or  conceal- 
ment, or  of  a  forfeiture,  or  mistake,  or  ignorance  of  a  mate- 
rial fact,  or  wrongful  detaining,  or  defective  title ;  an  action 
of  ejectment,  to  recover  the  premises  in  question,  may  be 
commenced,  either  by  the  people,  or  by  a  subsequent 
patentee  or  grantee  of  the  same  premises,  his  heirs,  or 
assigns,  within  twenty  years  after  the  determination  is 
made ;  but  not  after  that  period. 


Seizin  §  365.  An  action  to  recover  real  property,  or  the  posses- 

t^eof^     sion  thereof  cannot  be  maintained  by  a  party,  other  than 


wben       the  people,  unless  the  plaintiff,  his  ancestor,  predecessor,  or 
SuSrTeto.  grantor,  was  seized  or  possessed  of  the  premises  in  ques- 
tion, within  twenty  years  before  the  commencement  of  the 
action. 


The  same.  §  366.  A  defence  or  counterclaim,  founded  upon  the  title 
to  real  property,  or  to  rents  or  services  out  of  the  same,  is 
not  effectual,  unless  the  person  making  it,rOr  under  whose 
title  it  is  made,  or  his  ancestor,  predecessor,  or  grantor,  was 
seized  or  possessed  of  the  premises  in  question,  within 
twenty  years  before  the  committing  of  the  act,  with  respect 
to  which  it  is  made. 


irftOT  ^         §  ^^^-  -^^  entry  upon  real  property  is  not  sufficient  or 
entiy.      valid  as  a  claim,  unless  an  action  is  commenced  thereupon, 

12S 
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within  one  year  after  the  making  thereof,  and  within 
twenty  years  after  the  time,  when  the  right  to  make  it 
descended  or  accrued. 


§  368.  In  an  action  to  recover  real  property,  or  the  pos-  Posseg- 
session  thereof,  the  person  who  establishes  a  legal  title  to  wheii  pre- 
the  premises  is  presumed  to  have  been  possessed  thereof,  occupa^ 

.,f,.  --Ill  -II  •  n     1        *^^^  P*"®" 

withm  the  time  required  by  law ;  and  the  occupation  of  the  sumed  to 
premises,  by  another  person,  is  deemed  to  have  been  under  i«gai  titia 
and  in  subordination  to  the  legal  title,  unless  the  premises 
have  been  held  and  possessed  adversely  to  the  legal  title, 
for  twenty  years  before  the  commencement  of  the  action. 


§  369.  Where  the  occupant,  or  those  under  whom  lie  Adverse 
daims,  entered  into  the  possession  of  the  premises,  under  sion 
claun  of  title,  exclusive  of  any  other  right,  founding  the  written 

•  .  T     .  o  instru- 

claim  upon  a  written  instrument,  as  being  a  conveyance  ot  ment  or 
the  premises  in  question,  or  upon  the  decree  or  judgment  ment. 
of  a  competent  court;  and  there  has  been  a  continued 
occupation  and  possession  of  the  premises,  included  in  the 
instrument,  decree,  or  judgment,  or  of  some  part  thereof,  for 
twenty  years,  under  the  same  claim ;  the  premises  so  includ- 
ed are  deemed  to  have  been  held  adversely :  except  that 
where  they  consist  of  a  tract,  divided  into  lots,  the  possession 
of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 

§  370.  For  the  purpose  of  constituting  an  adverse  posses-  id.;  what 
sion,  by  a  person   claiming  a  title,  founded  upon  a  written  tuteg  it. 
instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have 
been  possessed  and  occupied  in  either  of  the  following  cases  : 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber,  either  for  the  purposes 
of  husbandry,  or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  fiarm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  the  farm  or  lot  that  has  been  left 
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TTTLB  1« 


not  cleared,  or  not  inclosed,  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  is  deemed  to  have  been 
occupied  for  the  same  length  of  time,  as  the  part  improved 
and  cultivated. 


Advene 

posses- 

slon 

under 

claim  of 

title  not 

written. 


§  371.  Where  thei^e  has  been  an  actual  continued  occu- 
pation of  premises,  under  a  claim  of  title,  exclusive  of  any 
other  right,  but  not  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  the  premises  so  actually  occupied, 
and  no  others,  are  deemed  to  have  been  held  adversely. 


Id.;  wiiat      §  372.  For  the  purpose  of  constituting  an  adverse  posses- 

tates  it.    sion,  by  a  person  claiming  title,  not  founded  upon  a  written 

instrument,  or  a  judgment  or  decree,  laud  is  deemed  to  have 

been  possessed  and  occupied  in  either  of  the  following  cases, 

and  no  others : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 


Relation       §  373.  Where  the  relation  of  landlord  and  tenant  has 
lord  and   cxisted  between  any  persons,  the  possession  of  the  tenant 
afEboting    is  deemed  the  possession  of  the  landlord,  until  the  expira- 
^^    tion  of  twenty  years  after  the  termination  of  the  tenancy ; 
or,  where  there  has  been  no  written  lease,  until  the  expira- 
tion of  twenty  years  after  the  last  payment  of  rent ;  not- 
withstanding that  the  tenant  has  acquired  another  title,  or 
has  claimed  to  hold  adversely  to  his  landlord.     But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed 
in  this  section. 


j^^ot     §  374,  The  right  of  a  person  to  the  possession  of  real 
mntoatt  P^^P^^y  ^  ^^*  impaired  or  affected,  by  a  descent  being  casl^ 

in  consequence  of  the  death  of  a  person  in  possession  of  the 

property. 


Certain 
disabiU- 
tiesez* 
oladed 


§  375.  If  a  person,  who  might  maintain  an  action  to  re- 
cover real  property,  or  the  possession  thereof,  or  make  an 
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Mitry,  or  interpose  a  defence  or  counterclaim,  founded  on  ^^i,Je 
the  title  to  real  property,  or  to  rents  or  services  out  of  the  ^^St 
sam^  is,  when  his  title  first  descends,  or  his  cause  of  atction  ^^^^^ 
or  right  of  entry  first  accrues,  either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
eonviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time, 
limited  in  this  title,  for  commencing  the  action,  or  making 
the  entry,  or  interposing  the  defence  or  counterclaim ;  except 
that  the  time  so  limited  cannot  be  extended  more  than  ten 
years,  after  the  disability  ceases,  or  after  the  death  of  the 
person  so  disabled. 


TITLE  n. 

AoUon8  other  them  for  the  recovery  of  real  property. 

Bbx  876.  When  satisfaction  of  jadgment  presumed. 
377.  Effect  of  letum  of  execation. 
878.  How  presamption  raised. 

379.  Limitation  of  action  to  redeem  from  a  mortgage. 
880.  Other  periods  of  limitation. 
381.  Within  twenty  years. 
883.  Within  six  years. 
888.  Within  three  years. 
881  Within  two  years. 

885.  Within  one  year. 

886.  When  canse  of  action  accrues  on  a  current  aoocnmt. 

887.  Action  for  penalty,  etc.,  by  any  person  who  wiU  sue 

888.  Actions  not  before  provided  for. 

889.  Actions  by  the  people  subject  to  the  same  limitations. 

890.  Action  against  a  non-resident,  upon  a  demand  barred  by  the  law  of  his 

residence. 

891.  When  person  liable,  etc.,  dies  without  the  State. 

899.  Cause  of  action  accruing  between  the  death  of  a  testator  or  intestate, 

and  the  grant  of  letters. 
898.  No  limitation  of  action  on  bank  notes,  etc. 
894.  Action  against  directors,  etc.,  of  banks. 
395.  Acknowledgment  or  new  promise  must  be  in  wiiting. 

896.  Exceptions,  as  to  persons  under  disabilities. 

897.  Defence  or  oonnterolaim. 


§§  376-380.  LIMITATIONS.  [chap,  it. 


When   '       §  376.  A  final  judgment  or  decree  for  a  sum  of  money,  or 
uon'J?"    directing  the  payment  of  aeum  of  money,  heretofore  or  here- 
judpnent  ^^^^  rendered,  in  a  court  of  record  within  the  United  States, 
Bumed.     ^j.  elsewhere,  or  in  a  surrogate's  court  of  the  State,  is  pre- 
sumed to  be  paid  and  satisfied,  after  the  expiration  of  twenty 
years  from  the  time,  when  the  party  recovering  it  was  first 
entitled  to  a  mandate  to  enforce  it    This  presumption  is 
conclusive ;  except  as  against  a  person,  who,  within  twenty 
years  from  that  time,  makes  a  payment  or  acknowledges  an 
indebtedness  of  some  part  of  the  amount  recovered  by  the 
judgment  or  decree ;  or  his  heir  or  personal  representsr 
tive ;  or  a  person  whom  he  otherwise  represents.     Such  an 
acknowledgment  must  be  in  writing,  and  signed  by  the 
pei'son  to  be  charged  thereby. 

Effect  of  §  377.  K  the  proof  of  payment,  under  the  last  section, 
exeou-  consists  of  the  return  of  an  execution  partly  satisfied,  the 
adverse  party  may  show,  in  fuH  avoidance  of  the  effect 
thereof,  that  the  alleged  partial  satisfaction  did  not  proceed 
from  a  payment  made,  or  a  sale  of  property  claimed,  by 
him,  or  by  a  person  whom  he  represents. 

How  pre-      §  378.  A  pcrsou  may  avail  himself  of  the  presumption 

Bamptlon  i  i        i      i  .        ,  i  ii  .  i 

raised.  Created  by  the  last  section  but  one,  under  an  allegation  that 
the  action  was  not  commenced,  or  that  the  proceeding  was 
not  taken,  within  the  time  therein  limited, 

ti^Sf"        §  379.  An  action  to  redeem  real  property  from  a  mortgage, 
action  to  with  or  without  an  account  of  rents  and  profits,  may  be 

redeem  .        ,  .  . 

firom  a     maintained  by  the  morts:ao:or,  or  those  claiming:  under  him, 

mortgage.  ,  •'  ^oo»  o^  » 

against  the  mortgagee  in  possession,  or  those  claiming  under 
him,  unless  he  or  they  have  continuously  maintained  an 
adverse  possession  of  the  mortgaged  premises,  for  twenty 
years  after  the  breach  of  a  condition  of  the  mortgage,  or 
the  non-fulfilment  of  a  covenant  therein  contained. 


othOT  I  380.  The  following  actions  must  be  commenced  within 

l^ita-     the  following  periods,  after  the  cause  of  action  has  accrued. 
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§  381.  Within  twenty  years :  -mSi^*' 

An  action  npon  a  sealed  instrument.  JSSu^ 

But  where  the  action  is  brought  for  breach  of  a  covenant 
of  seizin,  or  against  incumbrances,  the  cause  of  action  is 
deemed  to  have  accrued  upon  an  eviction,  and  not  before. 

§  382.  Within  six  years : 

1.  An  action  to  recover  damages  for  breach  of  a  contract,  S^ySn 
express  or  implied;   except  a  judgment  or  sealed  instru- 
ment 

2.  An  action  to  recover  upon  a  liability  created  by 
statute ;  except  a  penalty  or  forfeiture. 

3.  An  action  to  recover  damages  for  an  injury  to  property, 
or  a  personal  injury ;  except  in  a  case  where  a  difEerent 
period  is  expressly  prescribed  in  this  chapter. 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum 
of  money,  on  the  ground  of  fraud,  in  a  case  which,  on  the 
thirty-first  day  of  December,  1846,  was  cognizable  by  the 
court  of  chancery.  The  cause  of  action,  in  such  a  case,  is 
not  deemed  to  have  accrued,  until  the  discovery,  by  the 
plaintiff,  or  the  person  under  whom  he  claims,  of  the  facts 
constituting  the  fraud. 

6.  An  action  to  establish  a  wilL  Where  the  will  has 
been  lost,  concealed,  or  destroyed,  the  cause  of  action  is  not 
deemed  to  have  accrued,  until  the  discovery,  by  the  plain- 
til^  or  the  person  under  whom  he  claims,  of  the  facts  upon 
which  its  validity  depends. 

7.  An  action  upon  a  judgment  or  decree,  rendered  in  a 
court  not  of  record,  except  a  surrogate's  court  of  the  State. 
The  cause  of  action,  in  such  a  case,  is  deemed  to  have 
accrued,  when  final  judgment  was  rendered. 

§  383.  Within  three  years : 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  three 
officCT,  for  the  non-payment  of  money  collected  upon  an  ^**"' 
execution. 

2.  An  action  against  a  constable,  upon  an;  other  liability 
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incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or 
by  the  omission  of  an  official  duty ;  except  an  escape. 

3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  person  aggrieved,  or  to 
that  person  and  the  people  of  thje  State ;  except  where  the 
statute  imposing  it  prescribes  a  diflferent  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receiv- 
'  er,  or  against  the  trustee  of  an  insolvent  debtor,  appointed, 

as  prescribed  by  law,  in  a  special  proceeding  instituted  in 
a  court  or  before  a  judge,  brought  to  recover  a  chattel,  or 
damages  for  taking,  detaining,  or  injuring  personal  prop 
erty,  by  the  defendant,  or  the  person  whom  he  represents. 


within         §  884.  Within  two  years : 

wo  yean.      ^^  An  action  to  recover  damages  for  libel,  slander,  assault^ 

battery,  or  false  imprisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 

the  people  of  the  State. 


Within         8  385.  Within  one  year : 

one  year*        "  ,  •^  , 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability 
incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or 
by  the  omission  of  an  official  duty ;  except  the  non-payment 
of  money  collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  man- 
data 


When  §  386.  In  an  action  brought  to  recover  a  balance  due 

tMUon^    upon  a  mutual,  open,  and  current  account,  where  there  have 
SSfawfr-  heen  reciprocal  demands  between  the  parties,  the  cause  of 
aooonnt.   actiou  is  deemed  to  have  accrued  from  the  time  of  the  last 
item,  proved  in  the  account  on  either  side. 


Action  §  387.  An  action  upon  a  statute  for  a  penalty  or  forfeit- 
ai^^eto.,  ure,  given  wholly  or  partly  to  any  person  who  will  prose- 
peraon      cutc  for  the  samc,  must  be  commenced  within  one  year 

who  win  -  QQ 

eue.  J- -co 
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after  the  commission  of  the  offence;  and  if  the  action  is  not  '^""^• 
commenced  within  the  year  by  a  private  person,  it  may  be 
commenced  within  two  years  thereafter,  in  behalf  of  the 
people  of  the  State,  by  the  attorney-general,  or  the  district- 
attorney  of  the  county  where  the  offence  was  committed. 


§  388.  An  action,  the  limitation  of  which  is  not  specially  Actions 
prescribed   in  this  or  the  last  title,  must  be  commenced  provided 
within  ten  years  after  the  cause  of  action  accrues. 


§  389.  The   limitations,  prescribed   in  this  title,  apply  Aotions 
alike  to  actions  brought  in  the  name  of  the  people  of  the  people 
State,  or  for  their  benefit,  and  to  actions  by  private  persons,  the  wme 

tlons. 

§  390.  Where  a  cause  of  action,  which  does  not  involve  Action 
the  title  to  or  possession  of  real  property  within  the  State,  SS^-k«i* 
accrues  against  a  person,  who  is  not  then  a  resident  of  the  upon  a 
State,  an  action  cannot  be  brought  thereon  in  a  court  of  the  barred  by 
State,  against  him  or  his  personal  representative,  after  the  his  resi- 
expiration  of  the  time,  limited,  by  the  laws  of  his  residence, 
for  bringing  a  like  action,  except  by  a  resident  of  the  State, 
and  in  one  of  the  following  cases : 

1.  Where  the  cause  of  action  originally  accrued  in  favor 
of  a  resident  of  the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited, 
the  person,  in  whose  favor  it  originally  accrued,  was  or 
became  a  resident  of  the  State ;  or  the  cause  of  action  was 
assigned  to,  and  thereafter  continuously  owned  by,  a  resi- 
dent of  the  State. 


§  391.  If  a  person,  agaiust  whom  a  cause  of  action  exists,  when 

dies  without  the  State,  the  time  ^hich  elapses  between  his  Eabi^ 

death,  and  the  expiration  of  eighteen  months  after  the  issu-  ^^tiou? 

ing,  within  the  State,  of  letters  testamentary  or  letters  of 

administration,  is  not  a  part  of  the  time  limited  for  the 

commencement  of  an  action  for  the  same  cause,  against  his 

executor  or  administrator. 
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TITLE  8. 


Cause  of       §  ^^2.  For  the  purpose  of  computing  the  time,  within 
aooTO^ng  which  an  action  must  be  commenced  in  a  court  of  the  State, 
thedeath  ^7  *^  executor  01  administrator,  to  recover  personal  prop- 
tatorOT    ^^j  taken  after  the  death  of  a  testator  or  intestate,  and 
j^d  th^e^'  before  the  issuing  of  letters  testamentary  or  letters  of  ad- 
f^J^'    ministration ;  or  to  recover  damages  for  taking,  detaining, 
or  injuring  personal  property  within  the  same  period ;  the 
letters  are  deemed  to  have  been  issued,  immediately  after 
the   death    of   the  testator  or  intestate.     But   where    an 
action  is  barred  by  this  section,  any  of  the  next  of  kin,  lega- 
tees, or  creditors,  who,  at  the  time  of  the  transaction  upon 
which  it  might  have  been  founded,  was  within  the  age  of 
twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal 
charge,  may,  within  five  years  after  the  cessation  of  such  a 
disability,  maintain  an  action  to  recover  damages  by  reason 
thereof :  in  which  he  may  recover  such  sum,  or  the  value  of 
such  property,  as  he  would  have  received  upon  the  final  dis- 
tribution of  the  estate,  if  an  action  had  been  seasonably 
commenced  by  the  executor  or  administrator. 

No  limi-       R  393.  This  chapter  does  not  aflEect  an  action  to  enforce 

tatloQ  of  *^  -^    , 

action  on  the  payment  of  a  bill,  note,  or  other  evidence  of  debt, 
notes,       issued  by  a  moneyed  corporation,  or  issued  or  put  in  cir- 
culation as  money. 

Action  §  394.  This  chapter  does  not  affect  an  action  against  a 
dWtori,  director  or  stockholder  of  a  moneyed  corporation,  or  bank- 
banks,  ing  association,  to  recover  a  penalty  or  forfeiture  imposed, 
or  to  enforce  a  liability  created  by  law ;  but  such  an  action 
must  be  brought  within  six  years  after  the  discovery,  by 
the  aggrieved  party,  of  the  facts  upon  which  the  penalty 
or  forfeiture  attached,  or  the  liability  was  created. 


Aoknowi-  §  895.  An  acknowledgment  or  promise,  contained  in  a 
or  new  writing,  signed  by  the  party  to  be  charged  thereby,  is  the 
must  only  competent  evidence  of  a  new  or  continuing  contract, 
writing,    whereby  to  take  a  case  out  of  the  operation  of  this  title 
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Bat  this  section  does  not  alter  the  e£Pect  of  a  payment  of 
principal  or  interest. 

§  396.  If  a  person,  entitled  to  maintain  an  action  specified  Exoep. 
in  this  title,  except  for  a  penalty  or  forfeiture,  or  against  a  as  to 
flheriff  or  other  officer  for  an  escape,  is,  at  the  time  when  the  under  die 
cause  of  action  accraes,  either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
(xmviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time, 
Hmited  in  this  title  for  commencing  the  action ;  except  that 
the  time  so  limited  cannot  be  extended  more  than  five  years 
by  any  such  disability,  except  infancy ;  or,  in  any  case,  more 
than  one  year  after  the  disability  ceases. 


§  397.  A  cause  of  action,  upon  which  an  action  cannot  be  DetenM 
maintained,  as  prescribed  in  this  title,  cannot  be  effectually  teroiaim. 
interposed  as  a  defence  or  counterclaim. 


TITLE  in. 

General  provisions. 

9k,  896.  When  action  deemed  to  be  commenced. 

399.  Attempt  to  commence  action  in  a  conrt  of  record. 

400.  Id.;  in  a  conrt  not  of  record. 

401.  Exception,  when  defendant  is  without  the  State. 

403.  Id. ;  when  a  person  entitled^  etc.,  dies  before  limitation  expires. 
408.  Id. ;  when  a  person  liaWle,  etc.,  dies  within  the  State. 

404.  In  snits  by  aliens,  time  of  disabilitj  in  case  of  war  to  be  deducted. 

406.  Provision  where  judgment  has  been  reversed. 
40ft.  Stay  by  injunction,  eto.,  to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  ete. 

408.  Disability  must  exist  when  right  accrues. 

409.  If  several  disabilities,  no  limitation  until  all  removed. 

410.  Provision  when  the  action  cannot  be  maintained  without  a  demand. 

411.  Provision  in  catfe  of  submission  to  arbitration. 

412.  Provision  when  action  is  discontinued,  etc.,  after  answer. 
418.  How  objection  taken,  under  this  chapter. 

414.  Guea  to  which  this  chapter  applies. 
416.  Mode  of  computing  periods  of  limitation. 

181. 


g§  398-400.  LIMITATIONS.        ,  [ohap.  iv. 

When  §  3^3-  ^^  action  is  commenced  against  a  defendant, 

dSem^d  within  the  meaning  of  any  provision  of  this  act,  which  limits 
the  time  for  commencing  an  action,  when  the  summons  is 
served  on  him ;  or,  except  where  he  is  not  a  resident  of  the 
State,  on  a  co-defendant  who  is  a  joint  contractor,  or  other- 
wise united  in  interest  with  him. 


to  be 
oom- 
menoed. 


Attempt  §  399.  An  attempt  to  commence  an  action,  in  a  court  of 
menoe  rccord,  is  equivalent  to  the  commencement  thereof  against 
a  court  of  each  defendant,  within  the  meaning  of  each  provision  of  this 
act,  which  limits  the  time  for  commencing  an  action,  when 
the  summons  is  delivered,  with  the  intent  that  it  shall  be 
actually  served,  to  the  sheriff,  or,  where  the  sheriff  is  a  party, 
to  a  coroner  of 'the  county,  in  which  that  defendant,  or  one 
of  two  or  more  co-defendants,  who  are  joint  contractors,  or 
otherwise  united  in  interest  with  him,  resides  or  last  resided  ; 
or,  if  the  defendant  is  a  corporation,  to  a  like  officer  of  the 
county,  in  which  it  is  established  by  law,  or  wherein  its  gen- 
eral business  is  or  was  last  transacted,  or  wherein  it  keeps, 
or  last  kept,  an  office  for  the  transaction  of  business.  But  in 
order  to  entitle  a  plaintiff  to  the  benefit  of  this  section,  the 
delivery  of  the  summons  to  an  officer  must  be  followed, 
within  sixty  days  after  the  expiration  of  the  time  limited 
for  the  actual  commencement  of  the  action,  by  personal  ser- 
vice thereof  upon  the  defendaAt  sought  to  be  charged,  or 
by  the  first  publication  of  the  summons,  as  against  that 
defendant,  pursuant  to  an  order  for  service  upon  him  in  that 
manner. 


Id.;  In  a  §  400.  The  last  section,  excluding  the  provision  requiring 
of  record,  a  publication  or  service  of  the  summons  within  sixty  days, 
applies  to  an  attempt  to  commence  an  action,  in  a  court  not 
of  record,  where  the  summons  is  delivered  to  an  officer  au- 
thorized to  serve  the  same,  within  the  city  or  town,  wherein 
the  person  resides  or  the  corporation  is  located,  as  specified 
in  that  section ;  provided  that  actual  service  thereof  is  made 
with  due  diligence. 
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§  401.  If,  when  the  cause  of  action  accrues  against  auxoep- 
person,  lie  is  without  the  State,  the  action  may  be  com-  ^Sen 
menced  within  the  time  limited  therefor,  after  his  return  ^t15^" 
into  the  State.     If,  after  a  cause  of  action  has  accrued  JhesSL. 
against  a  person,  he  departs  from  and  resides  without  the 
State,  or  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  the  time  of  his  absence  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the 
actioni 


§  402.  If  a  person,  entitled  to  maintain  an  action,  dies  id. ;  when 
before  the  expiration  of  the  time  limited  for  the  commence-  entitled, 
ment  thereof,  and  the  cause  of  action  survives,  an  action  before 

'  ,  ,  .        limitation 

may  be  commenced  by  his  representative,  after  the  expira-  expires. 
tion  of  that  time,  and  within  one  year  after  his  death. 


§  403.  If  a  person,  against  whom  a  cause  of  action  exists,  id. ;  wiien 
dies  within  the  State,  before  the  expiration  of  the  time  UaWe, 
limited  for  the  commencement  of  an  action  thereon,  and  the  within 

i?     ^j^  •  •     J-  T_  •  J.  J     •    •  i.       *^®  state. 

cause  of  action  survives  against  his  executor  or  administra- 
tor, an  action  therefor  may  be  commenced  after  the  expira- 
tion of  that  time,  and  within  eigliteen  months  after  his 
death,  but  not  afterwards,  unless  letters  testamentary  or  let- 
ters of  administration  are  not  issued  within  the  State,  until 
the  expiration  of  six  months  after  his  death ;  in  which  case 
the  action  may  be  commenced  within  one  year,  after  the 
letters  are  issued. 


§404.  Where  a  person  is  disabled  to  sue  in  the  courts  in  raits 
bv  aliens 

of  the  State,  by  reason  of  either  party  being  an  alien  sub-  tfine  of 
jeet  or  citiien  of  a  country,  at  war  with  the  United  States,  in  ease  of 
the  time  of  the  continuance  of  the  disability  is  not  a  part  dednoted. 
of  the  time  limited  for  the  commencement  of  the  action. 

§  405.  If  an  action  is  commenced  within  the  time  limited  jProris- 

"  ^       ^  ion  where 

therefor,  and  a  judgment  therein  is   reversed  on  appeal,  t^,f^2* 
without  awarding  a  new  tiial,  or  the  action  is  terminated  «v««»od. 
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^^™^  *"  in  any  other  manner  than  by  a  voluntary  discontinuance,  a 
dismissal  of  the  complaint  for  neglect  to  prosecute  the 
action,  or  a  final  judgment  upon  the  merits ;  the  plaintiff 
or,  if  he  dies,  and  the  cause  of  action  survives,  his  repre- 
sentative,  may  commence  a  new  action  for  the  same  cause^ 
after  the  expiration  of  the  time  so  limited,  and  within  one 
year  after  such  a  reversal  or  termination. 

stay  by        §  406.  Where  the  commencement  of  an  action  has  been 

injuno-  o 

tton^eto.,  stayed  by  injunction,  or  other  order  of  a  court  or  judge,  or 
deducted.  \^j  statutory  prohibition,  the  time  of  the  continuance  of 
the  stay  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  the  action 

Sf^        §  407.  Where  an  injury  results  fipom  the  act  or  omission 
^^oipai.  ^^  ^  deputy  or  agent,  the  time,  within  which  an  action  to 
oondu^  recover  damages  by  reason  thereof,  must  be  commenced  by 
S^S,      ^^^  principal,  against  the  deputy  or  agent,  must  be  computed 
***'         from  the  time,  when  a  judgment  against  the  principal,  for 
the  act  or  omission,  is  first  recovered  by  the  aggrieved  per- 
son ;  and  a  subsequent  reversal  or  setting  aside  of  the  judg- 
ment does  not  extend  the  time. 


DiMbiiity     §  408.  A  person  cannot   avail  himself  of  a  disability 
exist       unless  it  existed  when  his  riffht  of  action  or  of  entry  accrued. 

when  ^  •^ 

right 

aoorues. 

If  several      8  409.  Where  two  or  more  disabilities  co-exist,  when  the 
ties,  no     right  of  actiou  or  of  entry  accrues,  the  Imutation  does  not 

limitation      ^  ,  •^  ' 

until  au    attacL  until  all  are  removed. 

removed. 

Provision      §  410.  Where  a  right  exists,  but  a  demand  is  necessary 
action      to  entitle  a  person  to  maintain  an  action,  the  time,  within 

cannot  ,  ■■•    , 

be  main-  which  the  actiou  must  be  commenced,  must  be  computed 
without  a  from  the  time,  when  the  right  to  make  the  demand  is  com- 

demand*  ,  ^ 

plete ;  except  in  one  of  the  following  cases : 

1.  Where  the  right  grows  out  of  the  receipt  or  detention 

of  money  or  property,  by  an  agent,  trustee,  attorney,  or 
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CHAP.  IT.]  LIMITATIONS.  §§  411-412. 

other  peraon  acting  in  a  fiduciary  capacity,  tne  time  must 
be  computed  from  the  time,  when  the  person,  having  the 
light  to  make  the  demand,  has  actual  knowledge  of  the 
facts^  upon  which  that  right  depends, 

2.  Where  there  wasi  a  deposit  of  money,  not  to  be  repaid 
at  a  fixed  time^  but  only  upon  a  special  demand,  or  a  delivery 
of  personal  property,  not  to  be  returned,  specifically  or  in 
kind,  at  a  fixed  time  or  upon  a  fixed  contingency,  the  time 
mxist  be  computed  from  the  demand. 


§  411.  Where  the  persons,  who  might  be  adverse  parties  ProTWon 
in  an  action,  have  entered  into  a  written  agreement  to  sub-  submis- 
mit  to  arbitration,  or  to  refer  the  cause  of  action,  or  a  con-  arbitnir 
troversy  in  which  it  might  be  available,  or  have  entered  into 
a  written  submission  thereof  to  arbitrators ;  and  before  an 
award,  or  other  determination  thereupon,  the  agreement  or 
submission  is  revoked,  so  as  to  render  it  ineffectual,  by  the 
death  of  either  party  thereto,  or  by  the  act  of  the  person 
against  whom  the  action  might  have  been  brought ;  or  the 
execution  thereof,  or  the  remedy  upon  an  award  or  other 
determination  thereunder,  is  stayed  by  injunction,  or  other 
order  procured  by  him  from  a  competent  court  or  judge  ;. 
the  time  which  has  elapsed,  between  the  entering  into  the 
written  submission  or  agreement,  and  the  revocation  thereoi^ 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  lim- 
ited for  the  commencement  of  the  action. 


§  412.  Where  a  defendant  in  an  action  has  interposed  an  FroviBion 
answer,  in  support  of  which  he  would  be  entitled  to  rely,  action  is 
at  the  trial,  upon  a  defence  or  counterclaim  then  existing  in  tmued, 
his  favor,  the  remedy  upon  which,  at  the  time  of  the  com-  answer, 
mencement  of  the  action,  was  not  barred  by  the  provisions 
o£  this  chapter;  and  the  complaint  is   dismissed,  or  the 
action  is  discontinued,  or  abates  in  consequence  of  the  plain- 
tiff's death ;  the  time  which  intervened,  between  the  com- 
mencement and  the  termination  of  the  action,  is  not  a  part 
of  the  time,  limited  for  the  commencement  of  an  action  by 

the  defendant,  to  recover  for  the  cause  of  action  so  interposed 
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LIMITATIONS. 


[chap.  IV. 


TITLB  8. 


as  a  defence,  or  to  interpose  the  same  defence  in  another 
action  brought  by  the  same  plaintifl^  or  a  person  deriving 
title  from  or  under  him. 


How 
objeotlon 


objection      §  *^^'  ^^^  objection,  that  the  action  was  not  commenced 

M^CTthia  '^t^i^  *^®  ^^^  limited,  can  be  taken  only  by  answer.    The 

chapter,    corresponding  objection  to  a  defence  or  counterclaim  can  be 

taken  only  by  reply ;  except  where  a  reply  is  not  required, 

in  order  to  enable  the  plaintiff  to  raise  an  issue  of  fact,  upon 

an  allegation  contained  in  the  answer. 


Cases  to 

which 

this 

chapter 

applies. 


§  414.  The  provisions  of  this  chapter  apply,  and  consti- 
tute the  only  rules  of  limitation  applicable,  to  a  civil  action 
or  special  proceeding,  except  in  one  of  the  following  cases : 

1.  A  case,  where  a  different  limitation  is  specially  pre- 
scribed by  law,  or  a  shorter  limitation  is  prescribed  by  the 
written  contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before 
the  first  day  of  July,  1848.  The  statutes  then  in  force  gov- 
ern, with  respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  which 
a  person  is  entitled,  when  this  act  takes  effect,  to  commence 
an  action,  or  to  institute  a  special  proceeding,  or  to  take 
any  proceeding  therein,  or  to  pursue  a  remedy  upon  a 
judgment,  where  he  commences,  institutes,  or  otherwise 
resorts  to  the  same,  before  the  expiration  of  two  years  after 
this  act  takes  effect ;  in  either  of  which  cases,  the  provisions 
of  law  applicable  thereto,  immediately  before*  this  act  takes 
effect,  continue  to  be  so  applicable,  notwithstanding  the 
repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has 
expired,  when  this  act  takes  effect. 

The  word,  "  action,"  contained  in  this  chapter,  is  to  be 

construed,  when  it  is  necessary  so  to  do,  as  including  a 

special  proceeding,  or  any  proceeding  therein,  or  in  an 

action. 
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§415. 

TITLE  8. 


§  415.  The  periods  of  limitation,   prescribed  by  this  Mode 
chapter,  except  as  otherwise  specially  prescribed  therein,  putl^" 
must  be  computed  from  the  time  of  the  accruing  of  the  SSSta-*  ^' 
right  to  relief  by  action,  special  proceeding,   defence,  or  **^^ 
otherwise^  as  the  case  requires,  to  the  time  when  the  claim 
to  that  relief  is  actually  interposed  by  the  party,  as  a  plain- 
tiff or  a  defendant^  in  the  particular  action  or  special  pro- 
eeeding. 
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TITLBL 


CHAPTER  V. 

COMMENCEMENT  OF  AND  PABTIES  TO  AS 

ACTION. 

TITLE   L  —  CouHKEraEUBMT  of  as  Aonov. 
TITLE  n.  —  Fabuxs  to  as  Aonoa. 

TITLE  L 

Cbmmencement  of  an  action. 

Abxzolb  1«  The  BominonB  and  aooompanying  papen ;  penooal  aorvioe  thereof  ; 
appearance  of  the  defendant. 
2.  Sabstitntes  for  personal  service  in  special  cases. 

ABTICIiE  FIRST. 

Thb  SmocoNB  AJXD  AoooMPAJsmsa  Pafbbs:  personal  Sbbyigb  thbbbov; 

AfFBABANOE  of  thb  DSFBNDAirr. 

Baa  416b  Action  to  be  commenced  by  summons ;  time  when  court  acquires  juris- 
diction. 

417.  Requisites  of  summons. 

418.  Form  of  summons. 

419.  Service  of  copy  complaint  or  notice  with  summons;  consequence  of 

failure. 
4^.  Cases  where  such  service  must  be  made. 

421.  Appearance  of  defendant. 

422.  When  defendant  must  answer  at  time  of  appearing. 

423.  Notice  of.no  personal  claim;  effect  of  service  thereof. 

424.  Effect  of  voluntary  appearance. 

426.  Summons ;  when  and  by  whom  served.    Sheriff's  duty. 

426.  How  personal  service  of  summons  made  upon  a  natural  person. 

427,  428.  Id. ;  in  certain  cases  of  infancy,  or  lunacy,  etc.,  not  judioiaUy 

declared. 
430.  Id. ;  when  delivery  of  copy  to  lunatic  dispensed  with. 

480.  Designation,  by  a  resident,  of  a  person  upon  whom  to  serve  a  summooi 

during  his  absence ;  effect  and  revocation  thereof. 

481.  How  personal  service  of  summons  made  upon  a  domestic  oorporation. 

482.  Id.;  upon  a  foreign  corporation. 

488.  Service  of  process,  etc,  to  commence  a  spedal  proceeding. 
484.  Proof  of  service  of  summons,  etc.;  how  made. 
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AST  1 

§  416.  A  civil  action  is  commenced  by  the  service  of  a  Action  to 
suminons.     But  from  the  time  of  the  granting  of  a  pro-  menoS" 
visional  remedy,  the  court  acquires  jurisdiction,  and  has  x/onsf" 
control  of  all  the  subsequent  proceedings.     Nevertheless,  wSen 
jurisdiction  thus  acquired  is  conditional,  and  liable  to  be  ao^uireg 
divested,  in  a  case  where  the  jurisdiction  of  the  court  is  iion.  ^°' 
made  dependent^  by  a  special  provision  of  law,  upon  some 
act,  to  be  done  after  the  granting  of  the  provisional  remedy. 


§  417.  The  sunmions  must  specify  the  court  in  which  the  Requis- 
action  is  brought ;  it  must  be  directed  to  all  the  defendants  Bummons. 
by  name ;  it  must  contain  the  names  of  all  the  plaintiffs  ; 
and  it  must  be  subscribed  by  the  plaintiff's  attorney,  who 
mnst  add  to  his  signature  his  office  address,  including  the 
post-office,  which  must  be  at  a  place  within  the  State.  If  it 
is  in  a  city,  he  must  add  the  street,  and  the  street  number, 
if  any,  or  other  suitable  designation  of  the  particular 
locality. 


■ammoDs. 


§  418.  The  summons,  exclusive  of  the  subscription,  must  Form  of 
be  substantially  in  the  following  form,  the  blanks  being 
properly  jBUed  up : 

''The  People  of  the  State  of  New  York, 
''To 

"  You  are  hereby  summoned  to  appear  in  the 
court  ,  within  twenty  days  after  service  of  this 

writ,  exclusive  of  the  day  of  service,  to  answer  the  com- 
plaint of  ,  in  a  civil  action  "  (if  in  the  supreme 
court,  add,  "  triable  in  the  county  of  ") ;  "  and  in 
case  of  your  failure  so  to  appear,  or  answer,  judgment  will 
pass  against  you  by  default. 

"  Witness  ,  one  of  the  justices  " 

(or  "judges  ")  "  of  the  court "  (or  county  judge  ",  or  other- 
wise, as  the  case  requires),  "  the  day  of  ,  in  the 


yeai-  ." 
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s^^  of      §  41^-  ^  ^^Py  ^^  *^^  complaint  may  be  served  yrith  the 
pu?^t  o?"  summons.     In  a  case  specified  in  the  next  section,  unless 
wuh  lum-  *^^y  ^^  served  together,  or  a  notice  is  served  with  the  sum- 
SSSSl      mons,  to  the  effect  that,  upon  default,  judgment  will  be 
f^^.  ^'  taken  for  a  specified  sum  of  money,  for  which  the  complaint 
also  demands  judgment,  the  plaintiff  cannot  take  a  judg- 
ment by  default,  without  a  special  application  to  the  court 
therefor.    K  the  defendant  has  appeared,  the  application 
can  be  granted  only  upon  payment  of  his  taxable  costs. 

Owes  8  420.  A  case  referred  to  in  the  last  section,  is  where 

where  "  ,  /.  • 

auoh  Ber-  the  complamt   sets  forth   one  or  more  causes  of  action, 

▼ioe  must         !..•,,,/• 

be  made,  each  consistmg.of  the  breach  of  an  express  contract  to  pay, 
absolutely  or  upon  a  contingency,  a  sum  or  sums  of  money, 
fixed  by  the  terms  of  the  contract,  or  capable  of  being^ 
ascertained  therefrom,  by  computation  only;  or  an  express 
or  implied  contract  to  pay  money  received  or  disbursed,  or 
the  value  of  property  delivered,  or  of  services  rendered  by, 
to,  or  for  the  use  of,  the  defendant  or  a  third  person ;  and 
thereupon  demands  judgment  for  a  sum  of  money  only. 
This  section  includes  a  case,  where  the  breach  of  the  con- 
tract, set  forth  in  the  complaint,  is  only  partial ;  or  where 
the  complaint  shows  that  the  amount  of  the  plaintiff's 
demand  has  been  reduced  by  payment,  counterclaim,  or 
other  credit. 

Appear.  §  421.  The  defendant's  appearance  must  be  made  by 
defend-  serving  upon  the  plaintiff's  attorney,  within  twenty  days 
after  service  of  the  summons,  exclusive  of  the  day  of  service, 
a  notice  of  appearance,  or  a  copy  of  a  demurrer  or  of  an 
answer.  A  notice  or  pleading,  so  served,  must  be  sub- 
scribed by  the  defendant's  attorney,  who  must  add  to  his 
signature  his  office  address,  with  the  particulars  prescribed 
in  section  417  of  this  act,  concerning  the  office  addi*ess  of 
the  plaintiff's  attorney. 

SSdMit*'      §  ^22.  A  defendant,  upon  whom  the  plaintiff  has  served, 
■^'^       with  the  siunmons,  a  copy  of  the  complaint,  must  serve  a 

140 


CHAP,  v.]      PEBSONAL  SERVICE  OF  SUMMONS.  §§  423-426. 

copy  of  his  demurrer  or  answer  upon  the  plaintiffs  attorney,  answer  at 
before  the  expiration  of  the  time,  within  which  the  sum-  a^l^^ 
moBS  requires  him  to  appear.  ^"^* 

§  423.  Where  a  personal  claim  is  not  made  against  a  Notice 
defendant,  a  notice,  subscribed  by  the  plaintiffs  attorney,  personal 
setting  forth  the  general  object  of  the  action,  a  brief  de-  effect  of 
scription  of  the  property  aflfected  by  it,  if  it  affects  specific  thereof. 
real  or  personal  property,  and  that  a  personal  claim  is  not 
made  against  him,  may  be  served  with  the  summons.     If 
the  defendant  so  served,  unreasonably  defends  the  action, 
costs  must  be  awarded  againat  him. 


§  424.  A  volxmtary  general  appearance  of  the  defendant  Effoot  of 
is  equivalent  to  personal  service  of  the  summons  upon  him.  Ipi^ 

&uoe. 

§  425.  The  summons  may  be  served  by  any  person,  other  sum- 
than  a  party  to  the  action,  except  where  it  is  otherwise  when 'and 
specially  prescribed  by  law.     The  plaintiffs  attorney  may,  served. 
bv  an  indorsement  on  the  summons,  fix  a  time  within  w^hich  duty, 
the  service  thereof  must  be  made :  in  that  case,  the  service 
cannot  be  made  afterwards.     Where  a  summons  is  delivered 
for  service  to  the  sheriff  of  the  county,  wherein  the  defend- 
ant is  found,  the  sheriff  must  serve  it,  and  return  it,  with 
proof  of  service,  to  the  plaintiffs  attorney,  with  reasonable 
dUigence. 


§  426.  Personal  service  of  the  summons  upon  a  defend-  ^2ii^ 
ant,  being  a  natural  person,  must  be  made  by  delivering  a  ^^^q^ 
copy  thereof,  within  the  State,  as  follows :  ™^®a 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen  ?J^^ 
years,  to  the  infant  in  person,  and  also  to  his  father,  mother, 

or  guardian ;  or,  if  there  is  none  within  the  State,  to  the 
person  having  the  care  and  control  of  him,  or  with  whom  he 
resides,  or  in  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be 

incompetent  to  manage  his  affairs,  in  consequence  of  lunacy, 
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idiocy,  or  habitual  drunkennesSy  and  for  whom  a  committee 
has  been  appointed,  to  the  committee,  and  also  to  the 
defendant  in  person. 

3.  In  any  other  case,  to  the  defendant  in  person. 

owiaiS         §  ^^^'  ^  *^®  defendant  is  an  infant  of  the  age  of  fourteen 
Sfanoy,    7®^^  ^^  upwards,  or  if  the  court  has,  in  its  opinion,  reason- 
eto.?^^'  able  ground  to  bfelieve,  that  the  defendant,  by  reason  of 
Sloiar^  habitual  drunkenness,  or  for  any  other  cause,  is  mentally 
incapable  adequately  to  protect  his  rights,  although  not 
judicially  declared  to  be  incompetent  to  manage  his  affairs, 
the  court  may,  in  its  discretion,  with  or  without  au  applica- 
tion therefor,  and  in  the  defendant's  interest,  make  an  order, 
requiring  a  copy  of  the  summons  to  be  also  delivered,  in 
behalf  of  the  defendant,  to  a  person  designated  in  the  order, 
and  that  service  of  the  summons  shaU  not  be  deemed  com- 
plete, until  it  is  so  delivered. 

The  same.  §  428.  In  a  case  specified  in  subdivision  first  or  second  of 
the  last  section  but  one,  where  the  court  has,  in  its  opinion, 
reasonable  ground  to  believe,  that  the  interest  of  the  person, 
other  than  the  defendant,  to  whom  a  copy  of  the  summons 
has  been  delivered,  is  adverse  to  that  of  the  defendant,  or 
that,  for  any  reason,  he  is  not  a  fit  person  to  protect  the 
rights  of  the  defendant,  it  may  likewise  make  an  order,  as 
prescribed  in  the  last  section.  In  a  case  specified  in  subdi- 
vision second,  the  court  may,  as  a  part  of  the  same  order,  or 
by  a  separate  order,  made,  in  like  manner  and  upon  like 
ground,  at  any  stage  of  the  action,  appoint  a  special  guard- 
ian ad  litem  to  conduct  the  defence  for  the  incompetent 
defendant,  to  the  exclusion  of  the  committee,  and  with  the 
same  powers,  and  subject  to  the  same  liabilities,  as  a  com- 
mittee of  the  property. 


Id. ;  when  §  429.  Where  the  defendant  has  been  judicially  declared 
of  copy  to  to  be  incompetent  to  manage  his  affairs,  in  consequence  of 
dupenaed  lunacy,  and  it  appears  satisfactorily  to  the  court,  by  affida- 
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ABT.L 


3 


revoca- 
tion 
thereof. 


▼it,  that  the  deUvery  of  a  copy  of  the  summons  to  himj  in 
person^  thU  tend  to  aggravate  his  disorder,  or  to  lessen  the 
probability  of  his  recovery,  the  court  may  make  an  order, 
dispensing  with  such  delivery.  In  that  case,  a  delivery  of  a 
copy  of  the  summons,  to  a  committee  duly  appointed  for 
him,  is  sufficient  personal  service  upon  the  defendant. 


§  430.  A  resident  of  the  State,  of  full  age,  may  execute,  Detigna- 
under  his  hand,  and  acknowledge,  in  the  manner  required  ^d^t^ 
by  law  to  entitle  a  deed  to  be  recorded,  a  written  designation  ?on  ^on 
of  another  resident  of  the  State,  as  a  person  upon  whom  to  ^rvea  ^ 

,1  n       i-i  sammoiis 

serve  a  summons,  or  any  process  or  other  paper  for  the  com-  during  his 

.^••i  •!  j»"  L         absence; 

menoement  oi  a  civil  special  proceedmg,  m  any  court  or  effect  and 
before  any  officer,  during  the  absence  from  the  United  uon 
States  of  the  person  making  the  designation ;  and  may  file 
the  same,  with  the  written  consent  of  the  person  so  desig- 
nated, executed  and  acknowledged  in  the  same  manner,  in 
the  office  of  the  clerk  of  the  county,  where  the  person  making 
the  designation  resides.  The  designation  must  specify  the 
occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  pei*son  designated :  and  it 
remains  in  force  during  the  period  specified  therein,  if  any ; 
or,  if  no  period  is  specified  for  that  purpose,  for  three  years 
after  the  filing  thereol  But  it  is  revoked  earlier,  by  the 
death  or  legal  incompetency  of  either  of  the  parties  thereto ; 
or  by  the  filing  of  a  revocation  thereof,  or  of  the  consent, 
executed  and  acknowledged  in  like  manner.  The  clerk  must 
file  and  record  such  a  designation,  consent,  or  revocation ; 
and  must  note,  upon  the  record  of  the  original  designation, 
the  filing  and  recording  of  a  revocation.  While  the  designa- 
tion remains  in  force,  as  prescribed  in  this  section,  a  summons, 
or  any  process  or  other  paper  for  the  commencement  of  a 
civil  special  proceeding,  against  the  person  making  it,  in  any 
court  or  before  any  officer,  may  be  served  upon  the  person 
so  designated,  in  like  manner  and  with  like  effect,  as  if  it  was 
served  upon  the  person  making  the  designation,  notwith- 
standing the  return  of  the  latter  to  the  United  States. 

143 


§§431-432.  COMMENCEMElfT  OF  ACTION.  [chap,  t- 

How  pei^  §  431-  Personal  service  of  the  summons  upon  a  defend- 
vioeo/^"^  ^^*>  being  a  domestic  corporation, must  be  made  by  deliver- 
^monfl  jj^g  ^  ^^py  thereof,  within  the  State,  as  follows : 

dOTieBtio       1-  If  tte  action  is  against  the  mayor,  aldermen,  and  cohl- 
tS?.^™"    monalty  of  the  city  of  New- York,  to  the  mayor,  comptroller, 
or  counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor, 
treasurer,  counsel,  attorney,  or  clerk ;  or,  if  the  city  lacks 
either  of  those  officers,  to  the  officer  performing  correspond- 
ing functions,  under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corporation,  the 

cashier,  the  treasurer,  or  a  director  or  managing  agent 

• 

Id.;  upon      §  432.  Personal  service  of  the  summons,  upon  a  defend- 
ooi^ra?  ant,  being  a  foreign  corporation,  must  be  made  by  deliver- 
ing a  copy  thereof,  within  the  State,  as  follows : 

1.  To  the  president,  treasurer,  or  secretary ;  or,  if  the  cor- 
poration lacks  either  of  those  officers,  to  the  officer  per- 
forming corresponding  functions,  under  another  name. 

2.  To  a  person  designated  for  the  purpose  by  a  writing, 
under  the  seal  of  the  corporation,  and  the  signature  of  its 
president,  vice-president,  or  other  acting  head,  accompanied 
with  the  written  consent  of  the  person  designated,  and  filed 
in  the  office  of  the  secretary  of  State.  The  designation 
must  specify  a  place,  within  the  State,  as  the  office  or  resi- 
dence of  the  person  designated ;  and,  if  it  is  within  a  city, 
the  street,  and  street  number,  if  any,  or  other  suitable 
designation  of  the  particular  locality.  It  remains  in  force, 
until  the  filing  in  the  same  office  of  a  written  revocation 
thereof,  or  of  the  consent,  executed  in  like  manner ;  but  the 
person  designated  may,  from  time  to  time,  change  the  place 
specified  as  his  office  or  residence,  to  some  other  place  within 
the  State,  by  a  writing,  executed  by  him,  and  filed  in  like 
manner.  The  secretary  of  State  may  require  the  execution 
of  any  instrument,  specified  in  this  section,  to  be  authentica- 
ted as  he  deems  proper,  and  he  may  refuse  to  file  it  without 
such  an  authentication.     An  exemplified  copy  of  a  designa- 
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tion  so  filed,  accompanied  with  a  certificate  that  it  has  not 
been  revoked,  is  presumptive  evidence  of  the  execution 
thereof,  and  conclusive  evidence  of  the  authority  of  the 
officer  executing  it. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the 
person  designated,  nor  an  officer- specified  in  subdivision 
first  of  this  section,  can  be  found  with  due  diligence,  and 
the  corporation  has  property  within  the  State,  or  the  cause 
of  action  arose  therein ;  to  the  cashier,  a  director,  or  agent 
of  the  corporation,  or  a  person  doing  business  for  it,  within 
the  State. 


§  433.  The  provisions  of  this  article,  relating  to  the  mode  servioe  of 
of  service  of  a  sxmmions,  apply  likewise  to  the  service  of  ^^^}^ 
any  process  or  other  paper,  whereby  a  special  proceeding  is  J*®*^?^* 
commenced  in  a  courts  or  before  an  officer,  except  a  proceed-  g^°®®^' 
ing  to  pxmish  for  contempt,  and  except  where  special  pro- 
vision for  the  servioe  thereof  is  otherwise  made  by  law. 

§  434.  Proof  of  service,  as  prescribed  in  this  article,  must  ptoo^  of 
be  made  by  affidavit,  except  as  follows :  BummonB, 

▼/•I  •  Ti  1  !•/¥»•  1       oto. ;  how 

1.  If  the  service  was  made  by  the  shenn,  it  may  be  made. 
proved  by  his  certificate  thereot 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been 
judicially  declared  to  be  incompetent  to  manage  his  affairs, 
the  service  may  be  proved  by  a  written  admission,  signed 
by  him,  and  either  acknowledged  by  him,  and  certified  in 
Kke  manner  as  a  deed  to  be  recorded  in  the  county,  or 
accompanied  with  the  affidavit  of  a  person,  other  than  the 
plaintiff  showing  that  the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  sum- 
mons, must  state  the  time  and  place  of  service.  A  written 
admission  of  the  service  of  a  summons,  or  of  a  paper  accom- 
panying the  same,  imports,  unless  otherwise  expressly  stated 
tiierein,  or  otherwise  plainly  to  be  inferred  from  its  contents^ 
that  a  copy  of  the  paper  was  delivered  to  the  person  signing 
the  admission. 
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TTTLB  1. 


ARTICLE   SECOim. 

SUESTITITTBS  VOB  FEB80NAL  SeBTICB  IN  SFBOIAL  GASSS. 

Saa  485.  Order  for  Berrioe  of  Boiniiions  from  supreme  court,  when  defendant  not 
found,  etc. 

486.  How  service  must  be  made. 

487.  Papers  to  be  filed ;  proof  of  service.  • 

488.  Cases  in  which  service  of  summons  by  publication  may  be  ordered. 

439.  Papers  upon  which  order  for  publication  may  be  made. 

440.  By  whom  order  may  be  made ;  contents  of  order. 

441.  When  publication  must  be  commenced;  when  service  deemed  complete. 

442.  Papers  to  be  filed ;  notice  to  defendant. 
448.  Id. ;  when  service  is  made  without  the  State. 
444  Proof  of  service. 

445.  Defendant  when  allowed  to  defend. 

Order  for      §  435.  Where  a  Bummons  is'  issued  from  the  supreme 

sSmmona  CQurt,  an  Order  for  the  service  thereof,  as  prescribed  in  the 

supreme    next  section,  upon  a  defendant  residing  within  the  State, 

when       may  be  made  by  the  court,  or  a  judge  thereof,  or  the  county 

ant^not     judge  of  the  county  where  the  action  is  triable,  upon  satis- 

et^^'      factory  proo^  by  the  affidavit  of  a  person,  not  a  party  to  the 

action,  or  by  the  return  of  the  sheriff  of  the  county  where 

the  defendant  resides,  that  proper  and  diligent  effort  has 

been  made  to  serve  the  summons  upon  the  defendant,  and 

Aat  the  place  of  his  sojourn  cannot  be  ascertained,  or,  if  he 

is  within  the  State,  that  he  avoids  service,  so  that  personal 

service  cannot  be  made. 


How  sep.  §  436.  The  order  must  direct,  that  the  service  of  the 
S^made.  summons  be  made,  by  leaving  a  copy  thereof,  and  of  the 
order,  at  the  residence  of  the  defendant,  with  a  person 
of  proper  age,  if  upon  reasonable  application,  admittance 
can  be  obtained,  and  such  a  person  found  who  will  receive 
it ;  or,  if  admittance  cannot  be  so  obtained,  or  such  a  per- 
son foxmd,  by  affixing  the  same  to  the  outer  or  other  door 
of  the  defendant's  residence,  and  by  depositing  another  copy 
thereof,  properly  inclosed  in  a  post-paid  wrapper,  addressed 
to  him,  at  hijs  place  of  residence,  in  the  post-office  at  the 

place  where  he  resides. 
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§  437.  The  order,  and  the  papers  upon  which  it  was  p^^\o 
granted,  must  be  filed,  and  the  service  must  be  made,  within  ^^^foi 
ten  days  after  the  order  is  granted ;  otherwise  the  order  "^'^'ce. 
becomes  inoperative.    On  filing  an  affidavit,  showing  service 
according  to  the  order,  the  summons  is  deemed  served, 
and  the  same  proceedings  tnay  be  taken  thereupon,  as  if 
it  had  been  served  by  publication,  pursuant  to  an  order 
for  that  purpose,  made  as  prescribed  in  the  next  section. 

§  438.  An  order,  directing  the  service  of  a  summons  upon  cam  in 
a  defendant,  without  the  State,  or  by  publication,  may  be  vice  of 
made  in  either  of  the  lollowing  cases :  by  pnbu- 

1.  Where  the  defendant  to  be  served  is  a  foreign  corpo-  my  be    ' 
ration ;  or,  being  a  natural  person,  is  not  a  resident  of  the 

State. 

2.  Where  the  defendant,  being  a  resident  of  the  State, 
has  departed  therefrom,  with  intent  to  defraud  his  creditors, 
or  to  avoid  the  service  of  a  summons ;  or  keeps  himself  con- 
cealed therein,  with  like  intent. 

3.  Where  the  defendant,  being  an  adult,  and  a  resident 
of  the  State,  has  been  continuously  without  the  United 
States  more  than  six  months  next  before  the  granting  of 
the  order,  and  has  not  made  a  designation  of  a  person,  upon 
whom  to  serve  a  summons  in  his  behalf,  as  prescribed  in 
section  430  of-  this  act ;  or  a  designation  so  made  no  longer 
remains  in  force ;  or  service  upon  the  person  so  designated 
cannot  be  made  within  the  State,  after  diligent  effort. 

4.  Where  the  defendant  is  a  resident  of  the  State,  and 
the  complaint  demands  judgment  annulling  a  marriage,  or 
for  a  divorce,  or  a  separatioxi. 

5.  Where  the  defendant  is  a  resident  of  the  State,  or  a 

domestic  corporation,  and  the  complaint  demands  judgment, 

that  the  defendant  be  excluded  from  a  vested  or  contingent 

interest  in,  or  lien  upon,  specific  real  or  personal  property 

within  the  State ;  or  that  such  an  interest  or  lien  in  favor 

of  either  party  be  enforced,  regulated,  defined,  or  limited ; 

or  otherwise  affecting  the  title  to  such  property. 
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TITLE  J. 


6.  Where  the  defendant  is  a  resident  of  the  State,  or  a 
domestic  corporation ;  and  an  attempt  was  made  to  com- 
mence the  action  against  the  defendant,  as  required  in 
chapter  fourth  of  this  act,  before  the  expiration  of  the  limi- 
tation applicable  thereto,  as  fixed  in  that  chapter ;  and  the 
limitation  would  have  expired,  within  sixty  days  next  pre- 
ceding the  application,  if  the  time  had  not  been  extended  by 
the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  cor- 
poration, or  joint-stock  company,  and  is  authorized  by  a  law 
of  the  State,  and  the  defendant  is  a  stockholder  thereof. 

Papers  §  439.  The  plaintiff,  when  he  applies  for  the  order,  must 

wWoh  present  to  the  judge  a  verified  complaint,  showing  that  he 
pubuoa-  is  entitled  to  the  judgment  demanded,  against  the  defend- 
be  made,  aut  to  be  scrvcd ;  and,  where  the  application  is  made 
under  subdivision  fourth  or  fifth  of  the  last  section,  that 
the  judgment  is  of  the  character  therein  specified.  K  a 
material  allegation  of  the  complaint,  entitling  the  plaintiflP 
to  the  judgment  demanded,  is  not  made  upon  the  knowledge 
of  the  person  verifying,  other  satisfactory  proof  thereof 
must  be  mad^  by  affidavit.  Proof  by  affidavit  must  also  be 
made  of  the  additional  facts,  required  by  the  last  section  ; 
and,  where  the  application  is  made  under  subdivision  first, 
fourth,  fifth  or  seventh  thereof,  the  order  shall  not  be 
granted,  unless  the  judge  is  satisfied,  by  the  papers  pre- 
sented, that  the  plaintiff  has  been  or  will  be  unable,  with 
due  diligence,  to  make  personal  service  of  the  summons. 


By  whom      §  440.  The  order  may  be  made  by  a  judge  of  the  court, 

may  be     or  the  county  judge  of  the  county  where  the  action  is  tria- 

09ntent8    blc.     It  must  direct  that  service  of  the  summons,  upon  the 

defendant  named  or  described  in  the  order,  be  made  by 

publication  thereof  in  two  newspapers,  designated  in  the 

order  as  most  likely  to  give  notice  to  the  defendant,  for  a 

specified  time,  which  the  judge  deems  reasonable,  not  less  than 

once  a  week  for  six  successive  weeks ;  or,  at  the  option  of  the 
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plaintiff,  by  service  of  the  summons,  and  of  a  copy  of  the  ^^^'  * 
complaint  and  order,  upon  the  defendant  personally,  \rith- 
out  the  State ;  or,  if  the  defendant  is  a  corporation,  upon  an 
officer  thereof,  specified  in  section  431  of  this  act.  It  must 
also  contain,  either  a  direction,  that,  on  or  before  the  day 
of  the  first  publication,  the  plaintiff  deposit  in  a  specified 
post-office,  one  or  more  sets  of  copies  of  the  summons,  com- 
plaint and  order,  each  contained  in  a  securely  closed  post- 
paid wrapper,  directed  to  the  defendant,  at  a  place  specified 
in  the  order ;  or  a  statement  that  the  judge,  being  satisfied, 
by  the  affidavits  upon  which  the  order  was  granted,  that 
the  plaintiff  cannot,  with  reasonable  diligence,  ascertain  a 
place  or  places,  where  the 'defendant  would  probably  receive 
matter  transmitted  through  the  post-office,  dispenses  with 
the  deposit  of  any  papers  therein. 

§  441.  The  first  publication,  pursuant  to  the  order,  or  the  ^f^ 
service  upon  the  defendant,  without  the  State,  must  be  made  JJ^  q^,™™* 
within  three  months  after  the  order  is  granted.     For  the  ™°^^' 
purpose  of  reckoning  the  time,  within  which  the  defendant  ^^^^ 
must  appear  or  answer,  service  by  publication  is  complete,  oompA«t«- 
at  the  expiration  of  the  time  prescribed  for  publication, 
reckoning  from  the  first  publication ;  and  service  made  with- 
out the  State  is  complete,  upon  the  expiration  thereafter  of 
a  time  equal  to  that  prescribed  for  publication. 

§  442.  Where  service  is  made  by  publication,  the  sum-  Papen  to 
mens,  complaint,  and  order,  and  the  papers  upon  which  the  ^tioe  to 
order  was  made,  must  be  filed  with  the  clerk,  on  or  before  ^tf***" 
the  day  of  the  first  publication ;  and  a  notice,  subscribed  by 
the  plaintiff's  attorney,  and  directed  only  to  the  defendant 
or  defendants  to  be  thus  served,  substantially  in  the  follow- 
ing form,  the  blanks  being  properly  filled  up,  must  be  sub- 
joined to,  and  published  with  the  summons : 

"  To  :  The  foregoing  summons  is  served  upon 

you,  by  publication,  pursuant  to  an  order  of  " 

(naming  the  judge  and  his  official  title),  "  dated  the 
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day  of  )  18     ,  and  filed  with  the  complaint     The 

service  will  be  complete,  at  the  expiration  of  from 

the  firet  day  of  publication.'' 


w^when  §  443.  Where  service  is  made  without  the  State,  the  papers 
wfthout  specified  in  the  last  section  must  be  previously  filed ;  and  a 
the  state,  notice  must  be  served  with  the  summons,  in  all  respects  like 
the  notice  required  by  the  last  section,  except  that  the  words, 
"  without  the  State  of  New- York  ",  must  be  substituted  for 
the  words,  "  by  publication  " ;  and  the  words,  "  day  of  your 
receipt  of  this  notice ",  must  be  substituted  for  the  words, 
"  first  day  of  publication". 

Proof  of       §  444,  Proof  of  the  publication  of  the  summons   and 

servioe.  o  r 

notice  must  be  made  by  the  affidavit  of  the  printer  or 
publisher,  or  his  foreman  or  principal  clerk  Proof  of  de- 
posit in  the  post-office,  or  of  delivery,  of  a  paper  required 
to  be  deposited  or  delivered  by  the  provisions  of  this  article, 
must  be  made  by  the  affidavit  of  the  person,  who  deposited 
or  delivered  it. 


Defend-  §  445.  Where  the  summons  is  served,  pursuant  to  an  order 
when  ai-  made  as  prescribed  in  this  article,  the  defendant  so  served,  or 
defend,  his  representative,  on  application  and  sufficient  cause  shown, 
at  any  time  before  final  judgment,  must  be  allowed  to  de- 
fend the  action ;  and,  except  in  an  action  for  divorce,  the 
defendant,  or  his  representative,  must,  in  like  manner, 
upon  good  cause  shown,  and  upon  just  terms,  be  allowed 
to  defend,  after  final  judgment,^at  any  time  within  one  year 
after  peraonal  service  of  vmtten  notice  thereof ;  or,  if  such 
a  notice  has  not  been  served,  within  seven  years  after  the 
filing  of  the  judgment-rolL  If  the  defence  is  successful,  and 
the  judgment,  or  any  part  thereof,  has  been  collected  or 
otherwise  enforced,  such  restitution  may  thereupon  be  com- 
pelled, as  the  court  directs ;  but  the  title  to,  property,  sold, 
to  a  purchaser  in  good  faith,  pursuant  to  a  direction  con- 
tained in  the  judgment,  or  by  virtue  of  an  execution  issued 

upon  the  same,  shall  not  be  affected  thereby. 
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TITLE  n. 

Paaiies  to  am.  action. 

I 

Absioli  1.  Putlea  generallj. 

3b  Pariiea  Beverallj  liable. 

8.  PartleB  prosecuting  and  defending  as  poor  persons. 

4  Iniknt  plaintifis  and  defendants. 

• 

ARTICLE  FIRST. 

Pabtdes  •ensrallt. 

Sic.  446.  Who  may  be  joined  aa  plaintifb. 

447.  Id.;  as  defendants. 

448.  Partiea  united  in  interest,  when  to  be  joined ;  when  one  or  more  may 

ane  or  defend  for  the  whole. 

449.  Tmatee  of  express  trost,  etc.,  may  sue  without  person  beneficially  in- 

terested. 

450.  When  married  woman  is  a  party. 

451.  When  defendant  or  his  name  is  unknown. 

463.  When  ooart  to  decide  controversy,  or  to  order  other  parties  to  be  brought 

in. 
468.  Supplemental  summons. 

§  446.  All  persons  having  an  interest  in  the  subject  of  ^<>  ™g 
the  action,  and  in  obt^ning  the  judgment  demanded,  may  JJ^*^*^" 
be  joined  as  plaintiffs,  except  as  otherwise  expressly  pre- 
scribed in  this  act. 


§  447.  Any  person  may  be  made  a  defendant,  who  has  id.;  as 
or  claims  an  interest  in  the  controversy,  adverse  to  the  plain*  ants, 
tifl^  or  who  is  a  necessary  party  defendant,  for  the  complete 
determination  or  settlement  of  a  question  involved  therein ; 
except  as  otherwise  expressly  prescribed  in  this  act 


8  448.  Of  the  parties  to  the  action,  those  who  are  united  Parties 

.    ?  .    .  ,      .  united  In 

in  interest  must  be  joined  as  plaintiffs  or  defendants,  except  interest, 

as  otherwise  expressly  prescribed  in  this  act.    But  if  the  con-  f^^^ . 

Bent  of  any  one,  who  ought  to  be  joined  as  a  plaintiff,  cannot  ^^^^^ 

be  obtained,  he  may  be  made  a  defendant,  the  reason  there-  ^JeSnd 
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for  the  f^r  being  stated  in  the  complaini  And  where  the  question 
whole,  jg  ^jj^  q£  ^  common  or  general  interest  of  many  persons ;  or 
where  the  persons,  who  might  be  made  parties,  are  very 
numerous,  and  it  may  be  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the 
benefit  of  all 


TniBteeof     8  449.  Au  exccutor  or  administrator,  a  trustee  of  an 

express  "  i  i       •      t  »i 

trust,  express  trust,  or  a  person  e3q)ressly  autnonzed  by  statute, 
sue  with-  may  sue,  without  joining  with  him  the  person  for  whose 
«)n  Gne-  benefit  the  action  is  prosecuted.  A  person,  with  whom  or 
terested.  in  whosc  name,  a  contract  is  made  for  the  benefit  of  another, 

is  a  trustee  of  an  express  trust,  within  the  meaning  of  this 

section. 


whea  §  460.  In  an  action  or  special  proceeding,  a  married  woman 

woman     appears,  prosecutes,  or  defends,  alone  or  joined  with  another, 
'  as  if  she  was  single. 


When  §  451.  Where  the  plaintiff  is  ignorant  of  the  name  or 

ant  or  hUi  part  of  the  name   of  a  defendant,  he  may  designate  that 

name  is      -"^  ,  '  tf  ^ 

unknown,  defendant,  m  the  summons,  and  m  any  other  process  or  pro- 
ceeding in  the  action,  by  a  fictitious  name,  pr  by  as  much  of 
his  name  as  is  known,  adding  a  description,  identifying  the 
person  intended.  Where  the  plaintiff  demands  judgment 
against  an  unknown  person,  he  may  designate  that  person 
as  unknown,  adding  a  description,  tending  to  identify  him. 
In  either  case,  the  person  intended  is  thereupon  regarded  as 
a  defendant  in  the  action,  and  as  sufficiently  described 
therein,  for  aU  purposes,  including  service  of  the  summons, 
as  prescribed  in  article  second  of  the  last  title;  and  for 
that  purpose,  an  unknown  person  is  deemed  not  to  be  a 
resident  of  the  State.  When  the  name,  or  the  remainder 
of  the  name,  or  the  person,  becomes  known,  an  order  must 
be  made  by  the  court,  upon  such  notice  and  such  terms  as 
it  prescribes,  that  the  proceedings  abeady  taken  be  deemed 

amended,  by  the  insertion  of  the  true  name,  in  place  of  the 
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.  .  ■  ART,  2. 

fetitioiis  name  or  part  of  a  name,  or  the  designation  as  an 
unknown  person ;  and  that  all  subsequent  proceedings  be 
taken  under  the  true  name. 

§  452.  The  court  may  determine  the  controversy,   as  when 
between  the  parties  before  it,  where  it  can  do  so  without  decide 
prejudice  to  the  rights  of  others,  or  by  saving  their  rights ;  versy,  or 
but  where  a  complete  determination  of  the  controversy  other 
cannot  be  had  without  the  presence  of  other  parties,  the  to  be 
court  must  direct  them  to  be  brought  in.     And  where  a  in. 
person,  not  a  party  to  the  action,  has  an  interest  in  the  sub- 
ject thereof,  or  in  real  property,  the  title  to  which  may  in 
any  manner  be  affected  by  the  judgment,  and  makes  appli- 
cation to  the  court  to  be  made  a  party,  it  must  direct  him 
to  be  brought  in  by  the  proper  amendment. 

§  453.  Where  the  court  directs  a  new  defendant  to  be  suppie- 
brought  in,  and  the  order  is  not  made  upon  his  own  appli-  SSxunons. 
calio.n,  a  supplemental  summons  must  be  issued,  directed 
to  him,  and  in  the  same  form  as  an  original  summons ;  except 
that,  immediately  after  the  direction,  it  must  briefly  recite 
the  occasion  of  issuing  it,  and  that,  in  the  body  thereof,  it 
must  require  the  defendant  to  answer  the  original  or  the 
amended  complaint,  and  the  supplemental  complaint,  or 
dther  of  them,  as  the  case  requires.  And  each  provision 
<rf  this  chapter,  relating  to  personal  service,  or  a  substitute 
for  personal  service  of  an  original  summons,  applies  to  such 
a  supplemental  summons. 


ABTIOLE    SECOND. 

PaBTIXS  SETEBALLT  LIABLB. 

Skl  454.  Pexaons  liable  for  the  same  demand  may  be  sued  together. 

455.  Defendant  so  saed  maj  apply  for  any  relief. 

456.  Proceedings  in  action  against  defendants  severaUy  liable. 

457.  Application  of  this  article  to  defendants  joint]/  liable. 

§  454.  Two  or  more  persons,  severally  liable  upon  the  persons 
same  written  instrument,  including  the  parties  to  a  bill  of  ^ewme 
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§§  466-457.  PAETIES  SEVERALLY  LIABLE,  [chap.  v. 

demfltod  ©xchange  or^  a  promissory  note,  whether  the  action  is 
SS^  bronght  upon  the  instrument,  or  by  a  party  thereto  to  re- 
together.  ^over  agaiust  other  parties  liable  over  to  him ;  or  severally 
liable  for  the  same  demand,  and,  without  reckoning  offsets  or 
counterclaims,  in  the  same  amount,  although  upon  different 
instruments ;  may,  all  or  any  of  them,  be  included  as  defend- 
ants in  the  same  action,  at  the  option  of  the  plaintiff. 


Defend-  §  455.  The  joiudcr  of  a  person,  as  defendant  in  an  action, 
sued  may  with  another  person,  as  prescribed  in  the  last  section^,  does 
any  relief,  not  affect  his  right  to  any  order  or  other  relief,  to  which  lie 

would  have  been  entitled,  if  he  had  been  separately  sued 

in  the  action* 


Proceed-       §  456.  Where  a  summons,  issued  against  two  or  more  de- 
*°akSt     f ^iJ^dants,  alleged  to  be  severally  liable,  is  served  upon  some, 
auto^v-  ^^*  ^^*  upon  all  of  them,  the  plaintiff  may  proceed  against 
uSie       ttose  upon  whom  it  is  served,  as  if  they  were  the  only  defend- 
ants named  therein.   Where  it  is  served  upon  all  of  them,  the 
plaintiff  may  take  judgment  against  one  or  more  of  them, 
where  he  would  be  entitled  to  judgment,  if  the  action  was 
against  him  or  them  alone.     Where  judgment  is  so  taken, 
the  clerk  must,  upon  the  plaintiff's  application,  enter  an  order, 
directing  that  the  action  be  severed,  and  that  the  plaintiff 
may  proceed  against  the  other  defendants.     In  any  subse- 
quent proceeding,  the  plaintiff  may  use,  together  with   a 
certified  copy  of  such  an  order,  a  copy  of  a  paper  consti- 
tuting a  part  of  the  judgment-roll,  with  like  effect  as  if  it 
was  the  original 

tiSS'Sf*"       §  ^^^'  '^®  ^*  three  sections  do  not  affect  a  defence  or 
article  to  ^*^^^  objection  of  a  defendant,  growing  out  of  the  f ail- 
dotend-    lire  to  join  in  the  action  two  or  more  persons  jointly  liable ; 
luJbiei'^      and,  as  regards  the  other  parties  to  the  action,  persons  jointly- 
liable  are  regarded  as  one  party,  for  every  purpose  contem* 
plated  by  those  sections. 
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ABTIOIiE   THIBD. 

PIBTIB8  FBOBBOUTING  AKD  DEFEITDINO  A8  FOOB  PBBSOHB. 

Sbc.  458.  Who  may  petition  for  leaye  to  prosecute  as  a  poor  pexflon. 

459.  Gonteiita  of  petition. 

460.  When  and  how  leaye  granted. 

461.  Not  liable  for  costs  and  fees. 
492.  When  leaye  may  he  annulled. 

463.  When  defendant  may  petition  to  defend  as  a  poor  person. 

464.  Contents  of  petition. 

465.  Proceedings  thereon. 

466.  Appeal,  when  party  prosecutes  or  defends  as  a  poor  person. 

467.  Costs  in  faror  of  petitioner. 

§  458.  A  poor  person,  not  being  of  ability  to  sue,  who  who  may 
alleges  that  he  has  a  cause  of  action  against  another  person,  for  leaye 
may  apply,  by  petition,  to  the  court  in  which  the  action  is  o«te  as  a 
pending,  or  in  which  it  is  intended  to  be  brought,  for  leave  person, 
to  prosecute  as  a  poor  person,  and  to  have  an  attorney  and 
counsel  assigned  to  conduct  his  action. 


§  459.  The  petition  must  state :  Contents 

1.  The  natui-e  of  the  action  brought,  or  intended  to  be  Sonf *^' 
brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars, 
besides  the  wearing  apparel  and  furniture,  necessary  for 
bimself  and  his  family,  and  the  subject-matter  of  the 
addon. 

It  must  be  verified  by  the  applicant's  affidavit,  and  sup- 
ported by  a  certificate  of  a  counsellor  at  law,  to  the  effect 
that  he  has  examined  the  case,  and  is  of  opinion  that  the 
applicant  has  a  good  cause  of  action. 


§  460.  The  court  to  which  the  petition  is  presented,  if  when 

latiafied  of  the  truth  of  the  facts  alleged,  and  that  the  appli-  Save 

cant  has  a  good  cause  of  action,  may,  by  order,  admit  him  to  ^'^^ 

prosecute  as  a  poor  person,  and  assign  to  him  an  attorney 

and  counsel  to  prosecute  his  action,  who  must  act  therein 

without  compensation. 
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Notuawo  §  461.  A  person  so  admitted,  may  prosecute  his  action, 
aaVSS.  without  paying  fees  to  any  officer ;  and  he  shall  not  be  pre- 
vented from  prosecuting  the  same,  by  reason  of  his  being 
liable  for  the  costs  of  a  former  action,  brought  by  him 
against  the  same  defendant.  If  judgment  is  rendered 
against  him,  or  his  complaint  is  dismissed,  costs  shall  not 
be  awarded  against  him. 

teave*  §  462.  If  the  person  so  admitted  is  guilty  of  improper 

SmuSSd.  ^^^^^^^i  ^  *^®  prosecution  of  his  action,  or  of  wilful  or 
unnecessary  delay,  the  court  may,  in  its  discretion,  annul 
the  order  admitting  him  to  prosecute  as  a  poor  person ;  and 
he  shaU  thereafter  be  deprived  of  all  the  privileges  con- 
ferred thereby. 

When  §  468.  A  defendant  in  an  action  involving  his  right,  title, 

ant  may    or  interest,  in  or  to  real  or  personal  property,  may  petition 
to  defend  the  court,  in  which  the  action  is  pending,  for  leave  to  defend 

as  a  poor  ,  j:  o' 

person,  the  actiou  as  a  poor  person,  and  to  have  an  attorney  and 
counsel  assigned  to  conduct  his  defence. 

Contents       §  464.  The  petition  must  contain  the  same  matters,  respect- 

tion.        ing  the  ability  of  the  petitioner,  required  to  be  contained 

in  a  petition  for  leave  to  prosecute  as  a  poor  person ;  and 

it  must  be  supported  by  a  similar  certificate,  relating  to  the 

defence.  ^ 

^oeed-       g  ^gg^  rpj^^  provisious  of  this  article,  relating  to  the  order, 
thereon,    .jj^  ^^  made  upon  an  application  for  leave  to  prosecute  as  a 
poor  person,  and  the  proceedings  subsequent  thereto,  apply 
to  the  order  and  subsequent  proceedings,  upon  an  applica- 
tion for  leave  to  defend  as  a  poor  person. 

Appeal,  §  466.  An  order,  made  as  prescribed  in  this  article,  does 

party  uot  authorize  the  petitioner  to  take  or  maintain  an  appeal, 

outes  or  as  a  poor  person ;  but  where  an  appeal  is  taken  by  the 

as  a  poor  adverse  party,  the  order  is  applicable,  in  favor  of  the  peti- 

person  •         .  ^  •       ^  ^ 

tioner,  as  respondent  m  the  appeal. 
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§  467.  Where  costs  are  awarded  in  favor  of  a  person,  who  q^'  ^ 
lias  been  admitted  to  prosecute  or  defend  as  a  poor  person,  ^  ^y 
as  prescribed  in  this  article,  they  must  be  paid  over  to  his  ***^'*®'^- 
ittomey,  when  collected  from  the  adverse  party,  and  dis- 
tributed among  the  attorney  and  counsel  assigned  to  the 
poor  person,  as  the  court  directs. 


ABTIOLE  FOURTH. 

IKFABT  Pli^JLNTUfJTB  Ain>  DSFEHDAIITflL 

Bn.  408.  'Bight  of  iniant  to  bring  action. 

109.  CKiAidian  fox  infant  plidntiff  must  be  appointed. 

470.  Application  therefor. 

47L  Application  for  appointment  of  guardian  for  infant  defendant. 

472.  Gnardian,  bow  appointed.    Clerk,  when  to  act.' 

'478w  Chiardian  for  infant  defendant  in  certain  real  actions. 

474.  Guardian  not  to  receiye  property  until  security  giren. 

475.  Security. 

471  Last  two  sections  not  to  apply  to  general  guardian. 
477.  liability  of ^  defendant's  guardian  for  costs. 

§  468.  Where  an  infant  has  a  right  of  action,  he  is  enti-  ^^*^.^ 
M  to  maintain  an  action  thereon ;  and  the  same  shall  not  ^^^ 
be  deferred  or  delayed,  on  account  of  his  infancy. 


§  469.  Before  a  summons  is  issued,  in  the  name  of  an  Guardian 
infant  plaintiff,  a  competent  and  responsible  person  must  plaintiff 
be.pp^inted.to  appT^  hi.ga.rdi«i  for  thepnrpo»  o£^ 
the  action,  who  shall  be  responsible  for  the  costs  thereol 

§  470.  The  guardian  must  be  appointed  upon  the  appli-  AppUoa- 
cation  of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or  therefor, 
^ipwards ;  or,  if  he  is  under  that  age,  upon  the  application 
of  his  general  or  testamentary  guardian,  if  he  has  one,  or  of 
a  rdatiye  or  friend.  K  the  application  is  made  by  a  rela- 
tive or  friend,  notice  thereof  must  be  given  to  his  general 
ortestamentary  guardian,  if  he  has  one;  or,  if  he  has  none, 
to  the  person  with  whom  the  infant  resides. 
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^^       §  471.  An  infaat  defendant  must  also  appear  by  guardian, 
»ppK)to^    who  must  be  a  competent  and  responsible  person,  appointed 
^SdiMi  ^pon  the  application  of  the  infant,  if  he  is  of  the  age  of 
dSeSd  °*  fourteen  years,  or  upwards,  and  applies  within  twenty  days 
•^*-         after  service  of  the  summons ;  or,  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other 
party  to  the  action,  or  of  a  relative  or  friend  of  the  infant. 
Where  the  application  is  made  by  a  person,  other  than  the 
infant,  notice  thereof  must  be  given  to  his  general  or  testa^ 
mentary  guardian,  if  he  has  one  within  the  State ;  or,  if  he 
has  none,  to  the  infant  himseK,  if  he  is  of  the  age  of  four- 
teen years,  or  upwards,  and  within  the  State;  or,  if  he  is 
under  that  age,  and  within  the  State,  to  the  person  with 
whom  he  resides. 


Guardian,  §  472.  The  couTt  in  which  the  action  is  brought,  or  a 
pointed,  judge  thereof,  or,  if  the  action  is  brought  in  the  supreme 
when  to  court,  the  county  judge  of  the  county  where  the  action  is 
triable,  may  appoint  a  guardian  ad  litem  for  an  infant, 
either  plaintiff  or  defendant,  as  prescribed  in  this  article. 
The  clerk  must  act  in  that  capacity,  where  the  court  or  the 
judge  appoints  him.  No  person,  other  than  the  clerk,  shall 
be  appointed  such  a  guardian,  unless  his  written  consent, 
duly  acknowledged,  is  produced  to  the  court  or  judge  making 
the  appointment. 


Guardian      §  473.  In  au  actiou  for  the  partition  of  real  property,  or 
defend^  for  the  f orcclosurc  of  a  mortgage,  where  an  infant  def end- 
certain     ant  resides  without  the  State,  or  is  temporarily  absent 
actions,    therefrom,  the  court  may,  in  its  discretion,  make  an  order 
/        designating  a  person  to  be  his  guardian  ad  litem,  unless  he, 
or  some  one  in  his  behalf,  procures  such  a  guardian  to  be 
appointed,  as  prescribed  in  the  last  two  sections,  within  a 
specified  time  after  service  of  a  copy  of  the  order.    The 
court  must  give  special  directions  in  the  order,  respecting 
the  service  thereof,  which  may  be  upon  the  in&nt. 
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ABT  4 

§  i7L  Except  in  a  case  where  it  is  otherwise  specially  Guardiao 
prescribed  by  law,  a  guardian,  appoiirted  for  an  infant,  as  noJ^e 
prescribed  in  this  article,  shall  not  be  permitted  to  receive  SSff'^ 
money  or  property  of  the  infant,  other  than  costs  and  ^en. 
expenses  allowed  to  the  gaardian  by  the  court,  until  he  has 
giren  sufficient   security,   approved  by  a   judge  of   the 
court,  or  a  county  jndge,  to  account  for  and  apply  the  same, 
under  the  direction  of  the  court. 


§  475.  The  security  must  be  a  bond  to  the  infant,  in  such  seoority 
penalty  as  the  judge  directs,  not  less  than  twice  the  sum, 
or  the  value  of  the  property,  to  be  received,  executed  by 
iihe  gaardian  and  at  least  two  sureties,  approved  by  the 
judge,  and  filed  in  the  office  of  the  clerk.  The  infant,  or 
any  other  party  to  the  action,  may  afterwards  apply  for  an 
order,  directing  a  new  bond  to  be  given,  with  an  increased 
penalty ;  or  the  court  may  so  direct,  of  its  own  motion. 


§  476.  The  last  two  sections  do  not  apply  to  the  general  Last  two 
guardian  of  the  infant,  who  has  been  appointed  his  guardian  not  to 
ad  litem,  as  prescribed  in  this  article ;  but  the  court  may,  at  general 
any  time,  require  the  general  guardian  to  give  additional  ^" 
security  for  the  faithful  discharge   of   his  trust,  before 
receiving  money  or  property  of  the  infant,  under  a  judg- 
ment or  order  in  the  action. 


§  477.  A  person  appointed  guardian,  as  prescribed  in  this  ^^^^^en^ 
article,  for  an  infant  defendant  in  an  action,  is  not  liable  for  ^J]|^^ 
the  costs  of  the  action,  unless  specially  charged  therewith  ^^^  °®"*«- 

by  the  order  of  the  court,  for  personal  misconduct. 
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nxixi. 


CHAPTER  VI. 

PLEADINGS  IN  COURTS  OF  RECORD,  INCLUDING 

COUNTERCLAIMS. 

TITLE    I. — Thb  ooKBBouTiyB  pleadings  in  an  AonoN. 
TITLE  EL — PsoYiBioNS  genbsally  appuoablx  to  flbadin os. 

TITLE  L 

The  (X)nMau;lm€  pleadings  m  an  action. 

Abtiolb   1.  Complaint. 
2.  Demoner. 
8.  Answer. 
4  Reply. 

ARTICLE  FIRST. 

Goxflaint. 

Sbc.  478.  First  pleading  to  be  complaint. 

479.  Cop7  complaint,  when  to  be  served. 

480.  GonBeqnence  of  failure. 

481.  Complaint ;  what  to  contain. 

482.  When  interlocutory  and  final  judgment  may  be  demanded. 

483.  Causes  of  action  to  be  separately  stated. 

484.  What  causes  of  action  may  be  joined  in  the  same  complaint. 

485.  When  cause  of  action  deemed  single. 

480.  When  altematiye  legal  or  equitable  judgment  may  be  demanded. 

First  §  478.  The  first  pleading,  on  the  part  of  the  plaintiff,  is 

pleading     ,,  i    •    j. 

to  be  com-  tlie  complauit. 

plaint.  ^ 

Copy  §  479.  If  a  copy  of  the  complaint  is  not  delivered  to  a 

plaint,  defendant,  at  the  time  of  the  delivery  of  a  copy  of  the 
be  served,  siimmons  to  him,  either  within  or  without  the  State,  his 
attorney  may,  at  any  time  within  twenty  days  after  the 
service  of  the  summons  is  complete,  serve  upon  the 
plaintiffs  attorney  a  written  demand  of  a  copy  of  the  com- 
plaint, which  must  be  served  within  twenty  days  there- 
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after.  The  demand  may  be  incorporated  into  the  notice  of  ^^^'  * 
appearance.  But  where  the  same  attorney  appears  for  two 
[  or  more  def  endants,  only  one  copy  of  the  complaint  need  be 
served  upon  him ;  and  if  an  attorney  appears  for  a  defendant, 
after  service  of  a  copy  of  the  complaint  on  him  as  attorney 
for  another  defendant,  the  last  defendant  must  answer  the 
complaint,  within  twenty  days  after  his  appearance. 


§  480.  If  the  plaintiffs  attorney  fails  to  serve  a  copy  of  ^JJJ^  ^| 
the  complaint,  as  prescribed  in  the  last  section,  the  defend-  »*!"»• 
ant  may  apply  to  the  court  for  a  dismissal  of  the  complaint 


§  481.  The  complaint  must  contain : 

1.  The  title  of  the  action,  specifying  the  name  of  the  com-  ^ 
oomt  in  which  it  is  brought ;  if  it  is  brought  in  the  supreme  ^i^u  to 
ooart,  the  name  of  the  county,  which  the  plaintiff  desig- 
nates as  the  place  of  trial ;  and  the  names  of  all  the  parties 

to  the  action,  plaintiff  and  defendant. 

2.  A  plain  and  conoise  statement  of  the  facts,  constituting 
each  cause  of  action,  without  unnecessary  repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintifE  sup 
poses  himself  entitled. 


§  482.  In  an  action  triable  by  the  court,  without  a  jury,  when 
the  plaintifl  may,  in  a  proper  case,  demand  an  interlocutory  loontory 
judgment,  and  also  a  final  judgment,  distinguishing  them  judgment 
dearly.    In  an  action  triable  by  a  jury,  he  must  demand  a  ht^e- 
hil  judgment  only ;  and,  if  judgment  for  a  sum  of  money 
OBly  is  demanded,  the  amount  thereof  must  be  stated. 


§  488.  Where  the  complaint  sets  forth  two  or  more  causes  Causes  oi 
of  action,  the  statenient  of  the  facts  constituting  each  cause  be  sepap 
of  action  must  be  separate  and  numbered.  stated. 

§  484.  The  plaintiff  may  unite,  in  the  same  complaint,  "^JJj^  ^ 
two  or  more  causes  of  action,  whether  they  are  such  as  action 

'  '^  maybe 
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com- 
plaint. 


§485. 

TITLBl. 

Joined  in  Were  formerly  denominated  legal  or  equitable,  or  both, 
where  they  are  brought  to  recover  as  follows  : 

1.  Upon  contract^  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal 
conversation,  or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages 
for  the  withholding  thereof. 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or 
detention  thereof. 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract, 
or  by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  subject  of  action,  and 
not  included  within  one  of  the  foregoing  subdivisions  of 
this  section. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that 
all  the  causes  of  action,  so  united,  belong  to  one  of  the  forego- 
ing subdivisions  of  this  section ;  that  they  are  consistent  with 
each  other ;  and,  except  as  otherwise  prescribed  by  law,  that 
they  affect  all  the  parties  to  the  action :  it  must  not  appear 
upon  the  face  of  the  complaint,  that  they  require  different 
places  of  trial:  and  the  judgment  demanded  thereupon 
must  be  such,  that  issues  of  f  act^  arising  upon  the  allega* 
tions  of  the  complaint,  will  not  require  different  modes  of 
trial 


When 

oanaeof 

action 

deemed 

■iogle. 


§  485.  Where  all  the  relief,  for  which  the  complaint 

demands  judgment^  might  have  been  awarded,  in  one  action, 

by  the  court  of  chancery,  on  the  Slst  day  of  December, 

1846,  the  cause  of  action  is  deemed  single ;  although  sepa^ 

rate  actions  might  be  maintained,  upon  the  facts  set  forth 

in  the  complaint,  in  each  of  which  a  portion  of  the  same 

relief  might  be  awarded.. 
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§486.  Where  a  plaintiff  sets  forth,  in  his  complaint,  ^hen 
facts,  showing  that  he  has  a  good  cause  of  action,  but  the  Ji^™^ 
character  of  the  judgment  to  which  he  is  entitled,  with  awejudg- 
respect  to  its  being  of  the  kind  formerly  denominated  legal  S^Sl-™*^ 
or  equitable,  depends  upon  facts,  which,  he  alleges,  by  ™*^^®*- 
reason  of  his  imperfect  knowledge  thereof,  he  cannot  set 
forth,  he  may  state  those  facts  alternatively,  and  thereupon 
danand  each  kind  of  judgment,  in  the  alternative.     In  such 
a  case,  the  cause  of  action  is  deemed  single ;  the  complaint 
must  always  be  verified ;  and  the  statement  of  the  facts, 
upon  which  the  character  of  the  judgment  thus  depends, 
must  show,  that  the  plaintiff  is  entitled  to  one  of  the  alter* 
native  judgments :  but  the  plaintiff's  want  of  knowledge, 
with  respect  to  those  facts,  is  not  the  subject  of  an  issue. 


ARTICLE   SECOND. 

Dbmubrkb. 

Sk.  187.  Defendant  moat  demur  or  answer. 

488.  WHen  he  may  demur. 

489.  The  laet  section  qualified. 

IMl  Demurrer  to  complaint  must  specif  j  grounds  of  objection. 

481.  Bole,  if  too  many  grounds  of  objection  are  specified. 

488.  Demurrer  to  all  or  part  of  the  complaint ;  demurrer  to  part,  and  answer 

to  part. 
iSSL  Defendant  may  demur  to  replj. 
481  When  plaintiff  may  demur  to  answer. 
4&S.  Demurrer  to  counterclaim,  when  defendant  demands  an  affirmatiye 

Judgment. 

486.  Demurrer  to  counterclaim  must  specif^  grounds  of  objection. 

487.  Amendments  in  certain  cases  after  decision  of  demurrer. 

488.  When  objection  may  be  taken  by  answer. 
488.  Objection ;  when  deemed  waived. 

§  487.  The  only  pleading,  on  the  part  of  the  defendant,  Defend- 

.  V,  -  "^  ^  ®'  ^  ant  must 

18  either  a  demurrer  or  an  answer.  demur  or 

answer. 

§  488.  The  defendant  may  demur  to  the  complaint,  where  when 
one  or  more  of  the  following  objections  thereto   appear  demST 
^pon  the  face  thereof : 

1.  That  the  court  has  not  jurisdiction  of  the  person  of 

the  defendant 
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2.  That  the  court  has  not  jurisdiction  of  the  subject  of 
the  action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4  That  there  is  another  action  pending  between  the 
same  parties,  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

9.  That  the  facts  stated  in  the  complaint  do  not  entitle 
the  plaintiff  to  the  judgment  demanded. 

10.  That  the  plaintiff  demands  judgment  for  two  or  more 
inconsistent  kinds  of  relief. 


The  last  §  489.  But  the  last  section  does  not  allow  a  demurrer, 
qualified,  uudcr  subdivisiou  ninth  thereof,  where  it  appears,  from  the 
complaint,  that  the  plaintiff  is  entitled  to  a  judgment  for  a 
greater  or  less  sum  of  money  than  he  has  stated,  or  for 
other  greater  or  less  relief  of  the  same  general  character 
as  that  which  he  has  demanded ;  or,  under  subdivision  tentli 
.thereof,  where  he  is  allowed,  by  section  486  of  this  act,  to 
demand  judgment  in  the  alternative. 


Demuprer  §  490.  The  demuTTer  must  distinctly  specify  the  objec- 
pudnt  tions  to  the  complaint ;  otherwise  it  may  be  disregarded, 
•peoify     An  objection,  taken  under  subdivision  first,  second,  fourth 

groands  •<fiitii  •i  i  i» 

of  objeo-  or  eighth  of  the  last  section  but  one,  may  be  stated  in 
the  language  of  the  subdivision ;  an  objection,  taken  under 
either  of  the  other  subdivisions,  must  point  out  specifically 
the  particular  defect  relied  upon,  and  show  how  the  case 
comes  within  the  subdivision. 


Knie,  If  §  491.  If  the  demurrer  specifies  objections,  arising  under 

ground!  two  or  morc  subdivisions  of  section  488  of  this  act,  and  the 

of  objeo- 

tion  are  court  determines  that  it  was  well  taken,  under  one  or  more 


specified. 


of  the  subdivisions  thus  specified,  but  not  under  the  others^ 
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the  judgment  upon  the  demurrer  must  be  for  tlie  defendant ; 
but  neither  party  is  entitled  to  the  costs  of  the  demurrer. 

§  492.  The  defendant  may  demur  to  the  whole  com-  Demanw 
pLiint^  or  to  one  or  more  separate  causes  of  action,  stated  p^  of 
therein.     In  the  latter  case,  he  may  answer  the  causes  of  pua^t^' 

^  .J  J   ,  demurrer 

action  not  demurred  to.  to  part, 

aaa 
answer 
to  part 

§  493.  The  defendant  may  also  demur  to  the  reply,  or  to  Defend- 
a  separate  traverse  to,  or  avoidance  of,  a  defence  or  counter-  Snwlo 
chum,  contained  in  the  reply,  on  the  ground  that  it  is  insuf •  ^^^' 
fident  in  law,  upon  the  face  thereof. 


§  494.  The  plaintifE  may  demur  to  a  counterclaim  or  a  when 
defence  consisting  of  new  matter,  contained  in  the  answer,  may  de- 
on  the  ground  that  it  is  insufficient  in  law,  upon  the  face  answer. 
thereof. 


§  495.  The  plaintiff  may  also  demur  to  a  counterclaim,  j[^°^^^ 
upon  which  the  defendant  demands  an  affirmative  judgment,  ^JS^  ^^ 
where  one  or  more  of  the  following  objections  thereto,  jL^^Jods 
appear  on  the  face  of  the  counterclaim :  S^*™^' 

1.  That  the  court  has  not  jurisdiction  of  the  sub ject  JjJ^«- 
thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover 
opon  th'e  same. 

3.  That  there  is  another  action  pending  between  the 
same  parties,  for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified 
m  section  501  of  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

6.  That  the  facts  stated  in  the  counterclaim  do  not  enti- 
tle the  defendant  to  the  judgment  demanded. 

?•  That  the  defendant  demands  judgment  for  two  or 

more  inconsistent  kinds  of  reliel 
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Demuirer      §  ^^6.  A  demurrer,  taken  under  the  last  section,  must  dis- 

teroiSm    tinctly  specify  the  objections  to  the  counterclaim ;  otherwise 

SJSoify     it  niay  be  disregarded.    The  mode  of  specifying  the  objec- 

of  objeo^   tions  is  the  same,  as  where  a  demurrer  is  takexi  to  a  com- 

'^^'^        plaint ;  and  each  provision  of  this  chapter,  relating  to  or 

affecting  a  demurrer,  based  upon  an  objection  to  the  demand 

of  judgment  contained  in  a  complaint,  applies  to  a  demurrer 

taken  under  subdivision  sixth  or  seventh  of  the  last  section. 


Amend-        §  497.  Upou  the  decisiou  of  a  demurrer,  either  at  a  gen- 

oertain^   cral  or  spccial  term,  the  court  may,  in  its  discretion,  allow 

^^  the  party  in  fault  to  plead  anew  or  amend,  upon  such  terms 

murrar.     as  are  just.     K  a  demurrer  to   a  complaint  is   allowed, 

because  two  or  more  causes  of  action  have  been  improperly 

tmited,  the  court  may,  in  its  discretion,  and  upon   such 

terms  as  are  just,  direct  that  the  action  be  divided  into  as 

many  actions,  as  are  necessary  for  the  proper  determination 

of  the  causes  of  action  therein  stated. 


ow^otion      §  *^^"  '^®  defendant  may  set  forth,  in  his  answer,  facts, 

tSenb    ^^^^^>  ^  *^^y  appeared  upon  the  face  of  the  complaint^ 

answer,    would  render  it,  or  a  separate  cause  of  action  contained 

therein,  subject  to  a  demurrer,  as  prescribed  in  this  article ; 

and  thereupon  he  may  have  the  same  advantage  thereof, 

as  if  the  objection  was  taken  by  demurrer. 

Objeo-  §  499.  K  such  an  objection  is  not  taken,  either  by  demur- 
wheA  rer  or  answer,  the  defendant  is  deemed  to  have  waived  it ; 
wt^od.     except  the  objection  to  the  jurisdiction  of  the  court,  or 

the  objection  that  the  complaint  does  not  state  facts  suf < 

ficient  to  constitute  a  cause  of  action. 


ARTICLE  THIRD. 

Akbwxb. 

Sao.  600.  Answer ;  what  to  contain. 

501.  Counterclaim  deffned. 

502.  Rales  respecting  the  allowance  of  counterclaims. 

508.  Judgment,  when  demand  and  counterclaim  are  equal  or  unequal. 
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Bk.  <04.  Id. :  for  AfflrmatiTe  relief.  ^™*  *• 

605.  Counterclaim,  when  defendant  is  sued  in  a  repreeentatiye  capacity. 
606l  Id. ;  when  plaintiff  is  an  executor  or  administrator. 
607.  Defendant  may  interpose  seyeral   defences  or  counterclaims ;  roles 

relating  thereto. 
508.  Partial  defences. 

609.  When  defendant  to  demand  affirmatiTe  Judgment. 

610.  ifffect  of  improper  demand  of  afflrmatiye  judgment. 

611.  When  pleadings  admit  part  of  plaintiff's  claim  to  be  just,  action  may  be 

severed,  etc 
613.  Judgment,  where  oounterclaim  only  is  interposed  for  less  than  plain- 

tiff'B'daim. 
613.  Dilatory  defences  to  be  verified. 

§  500.  Where  the  defendant  controverts  all  the  allega-  Answer ; 
tions  of  the  complaint,  his  answer  must  contain  a  general  contain, 
denial  of  each  and  every  allegation  thereof^  or  an  allegation 
tliat  he  has  not  sufficient  knowledge  or  information  to  form 
a  belief,  with  respect  to  any  allegation  contained  therein. 
Where  he  controverts  a  portion  of  the  allegations  thereof, 
his  answer  must  contain,  either  a  specific  denial  of  each 
all^tion  controverted,  or  an  allegation  that  he  has  not 
sufficient  knowledge  or  information,  to  form  a  belief,  with 
respect  to  any  of  the  matters  stated  therein.    The  answer 
may  also  set  forth  new  matter,  constituting  one  or  more 
defences  or  counterclaims,  in  ordinary  and  concise  language 
without  repetition. 


§  601.  The  counterclaim,  specified  in  the  last  section,  oonnter- 
most  be  one  of  the  following  causes  of  action  against  the  defined, 
plaintiff,  or,  in  a  proper  case,  against  the  person  whom  he 
represents,  and  in  favor  of  the  defendant,  or  of  one  or  more 
defendants,  between  Whom  and  the  plaintiflE  a  separate  judg- 
ment may  be  had  in  the  action : 

1.  A  cause  of  action,  arising  out  of  the  contract  or  trans- 
action, set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the 
action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on 

contract,  existing  at  the  commencement  of  the  action. 
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Rales  '  §  502.  But  the  couBterclaim,  specified  in  subdivision 
Sp^he"  second  of  the  last  section,  is  subject  to  the  following  rules : 
of  oo^-^  1.  If  the  action  is  founded  upon  a  contract^  which  has 
teroiaimB.  |^^^  assigucd  by  the  party  thereto,  other  than  a  negotiable 

promissory  note  or  bill  of  exchange,  a  demand,  existing 
against  the  party  thereto,  or  an  assignee  of  the  contract,  at 
the  time  of  the  assignment  thereof,  and  belonging  to  the 
defendant,  in  good  faith,  before  notice  of  the  assignment, 
must  be  allowed  as  a  counterclaim,  to  the  amount  of  the 
plaintiff's  demand,  if  it  might  have  been  so  aUowed 
against  the  party,  or  the  assignee,  while  the  contract 
belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or 
bill  of  exchange,  which  has  been  assigned  to  the  plaintifE 
after  it  became  due,  a  demand,  existing  against  a  person 
who  assigned  or  transferred  it,  after  it  became  due,  must 
be  allowed  as  a  counterclaim,  to  the  amount  of  the  plain- 
tiff 's  demand,  if  it  might  have  been  so  allowed  against  the 
assignor,  while  the  note  or  bill  belonged  to  him. 

3.  If  the  plaintifE  is  a  trustee  for  another,  or  if  the 
action  is  in  the  name  of  a  plaintiff,  who  h^  no  actual  inter- 
est in  the  contract  upon  which  it  is  founded,  a  demand 
against  the  plaintiff  shall  not  be  allowed  as  a  counterclaim ; 
but  so  much  of  a  demand  existing  against  the  person  whom 
he  represents,  or  for  whose  benefit  the  action  is  brought,  as 
wiU  satisfy  the  plaintiffs  demand,  must,  except  in  a  case 
specified  in  the  next  subdivision,  be  allowed  as  a  counter- 
claim, if  it  might  have  been  so  allowed  in  an  action  brought 
by  the  person  beneficially  interested. 

4.  If  the  action  is  brought  by  a  receiver,  or  by  the 
trustee  of  an  insolvent  or  imprisoned  debtor,  a  counter- 
claim shall  not  be  allowed,  except  where  it  is  specially  pre- 
scribed by  law,  that  the  defendant  may  set  off  a  demand  in 
his  favor,  against  a  demand  in  favor  of  the  person  or  cor- 
poration, represented  by  the  plaintiff. 

judg-  §  503.  Where  a  counterclaim  is  established,  which  equals 

when       the  plaintiff 's  demand,  the  judgment  must  be  in  favor  of 
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the  defendant.     Where  it  is  less  than  the  plaintiffs  demand,  ^^^  ooun- 
the  plaintiff   must  have  judgment  for  the  residue  only.  SJ^el^ 
Where  it  exceeds  the  plaintiff's  demand,  the  defendant  ^^ 
must  have  judgment  for  the  excess,  or  so  much  thereof  as 
is  due  from  the  plaintiff     Where  part  of  the  excess  is  not 
due  from  the  plaintifE,  the  judgment  does  not  prejudice  the 
defendant's  right  to  recover,  from  another  person,  so  much 
thereof  as  the  judgment  does  not  canceL    In  a  case  speci- 
fied in  this  section,  the  amount  of  the  counterclaim  estab- 
lished must  be  stated  4n  the  judgment. 

§  504.  In  a  case  not  specified  in  the  last  section,  where  a  ^^^^ 
counterclaim  is  established,  which  entitles  the  defendant  ttve 

,  '  ,  relief. 

to  an   affirmative    judgment,  demanded    in  the  answer, 
judgment  must  be  rendered  •for  the  defendant  accordingly. 


§  505.  In  an  action  against  an  executor  or  an  adminis-  coonter- 
trator,  or  other  person  sued  in  a  representative  capaicity,  when  de- 
the  defendant  may  set  forth,  as  a  counterclaim,  a  demand  saed  in  a 
belonging  to  the  decedent,  or  other  person  whom  he  repre-  tative 
sentSy  where  the  person  so  represented  would  have  been 
entitled  to  set  forth  the  same,  in  an  action  against  him. 

§  506.  In  an  action  brought  by  an  executor  or  adminis-  w. ;  when 
•  trator,  in  his  representative  capacity,  a  demand  against  the  "  *»  «»- 

^ ,  .  .  eoutor  or 

decedent,  belonging,  at  the  time  of  his  death,  to  the  defend-  ^^J"'"" 
ant,  may  be  set  forth  by  the  defendant  as  a  counterclaim,  as  if 
the  action  had  been  brought  by  the  decedent  in  his  life. 
time  ;  and,  if  a  balance  is  found  to  be  due  to  the  defendant, 
judgment  must  be  rendered  therefor  against  the  plaintiff, 
in  his  representative  capacity.  Execution  can  be  issued 
upon  such  a  judgment,  only  in  a  case  where  it  could  be 
iBsued  upon  a  judgment,  in  an  action  against  the  executor 
or  administrator. 


§  507.  A  defendant  may  set  forth,  in  his  answer,  as  Defend- 
many  defences  or  counterclaims,  or  both,  as  he  has,  whether  intorpoM 
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fnivivi  ¥p  ^ 

■eveni  t^ey  are  such  as  were  formerly  denominated  legal  or  equi- 
or'^iS?  table ;  but  they  must  not  be  inconsistent  with  each  other. 
iS^™**  Each  defence  or  counterclaim  must  be  separately  stated, 
tb!^to.    &i^d  numbered.    Unless  it  is  interposed  as  an  answer  to  the 

entire  complaint,  it  must  distinctly  refer  \o  the  cause  of 

action  which  it  is  intended  to  answer. 


d^oos  §  ^^^*  ^  partial  defence  may  be  set  forth,  as  prescribed 
in  the  last  section ;  but  it  must  be  expressly  stated  to  be  a 
partial  defence  to  the  entire  complaint,  or  to  one  or  more 
separate  causes  of  action,  therein  set  forth.  Upon  a  demur- 
rer thereto,  the  question  is,  whether  it  is  sufficient  for  that 
purpose.  This  section  does  not  apply  to  matters  tending 
only  to  mitigate  or  reduce  damages,  in  an  action  to  recover 
damages  for  the  breach  of  a  promise  to  marry,  or  for  a 
personal  injury,  or  an  injury  to  property. 


When  §  509.  Where  the  defendant  deems  himself  entitled  to 

gSf-'an  affirmative  judgment  against  the  plaintl^  by  reaaonof 

afflnna-    a  Counterclaim  interposed  by  him,  he  must  distinctly  demand 

ment.*^   '  the  judgment  in  his  answer ;  and  he  may  demand  judgment 

in  the  alternative,  in  a  case  and  subject  to  the  regulations, 

prescribed  in  this  title,  with  respect  to  a  like  demand  in  the 

complaint. 

to^^'  §  ^^^*  ^  upon  a  demurrer  to  a  counterclaim,  upon  which 
of  Sftrmft-  *^®  defendant  demands  an  affirmative  judgment,  the  court 
SSn^**^  determines,  that  the  matter  of  the  counterclaim  is  sufficient 
to  defeat  the  cause  of  action,  but  not  to  entitle  the  defend- 
ant to  an  affirmative  judgment,  the  demurrer  must  be  sus- 
tained ;  but  the  court  may,  in  its  discretion,  and  upon  such 
terms  as  it  deems  just,  permit  the  demand  for  an  affirmative 
judgment  to  be  stricken  out. 

When  §  511.  Where  a  part  of  the  plaintiffs  claim,  which  may  be 

admit      severed  from  the  remainder,  is  admitted  upon  the  pleadings, 
^ntUTi  the  court,  upon  the  plaintiffs  motion,  must  order  that  the 
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tiff  for  the  part  so  admitted ;  and,  if  the  plaintiff  so  elects,  may  be 
that  the  action  be  continued,  with  like  effect,  as  to  the  eto. 
sabsequent  proceedings,  as  if  it  had  been  originally  brought 
for  the  remainder  of  the  claim.  The  order  must  prescribe 
the  tune  and  manner  of  the  plaintiff's  election.  If  the 
[^tiff  elects  to  continue  the  action,  his  right  to  costs  upon 
die  judgment  is  the  same,  as  if  it  was  taken  in  an  action 
brought  only  for  that  part  of  the  claim ;  but  the  defendant 
is  not  entitled  to  costs  in  any  event  K  the  plaintiff  does 
not  elect  to  continue  the  action,  costs  must  be  awarded,  as 
upon  final  judgment  in  any  other  case. 

§  512.  In  an  action  upon  contract,  where  the  complaint  judg- 
demands  judgment  for  a  sum  of  money  only,  if  the  defend-  where 
ant,  by  his  answer,  does  not  deny  the  plaintifPs  claim,  but  Slalm 
sets  up  a  counterclaim  amounting  to  less  than  the  plaintiff's  inter- 
daiio,  the  plaintiff,  upon  filing  with  the  clerk  an  admission  ^r  less 
of  the  counterclaim,  may  take  judgment  for  the  excess,  as  piaintifrt 
npon  a  default  for  want  of  an  answer.    The  admission 
must  be  made  a  part  of  the  judgment-rolL 

§  613.  A  defence,  which  does  not  involve  the  merits  of  JifSSlS 
the  action,  shall  not  be  pleaded,  unless  it  is  verified  as  trifled, 
pracribed  in  title  second  of  this  chapter. 


ARTICLE  FOURTH. 

Rbflt. 

Ik.  511  Reply ;  what  to  contain. 

516.  Judgment  upon  failure  to  reply. 

51ft.  Cues  where  the  court  may  require  a  reply. 

517.  Plaintiff  may  set  forth  several  aToidanoes  in  reply. 

§  514.  Where  the  answer  contains  a  counterclaim,  the  Reply; 
plaintiff,  if  he  does  not  demur,  may  reply  to  the  counter-  oonuin. 
daim;    Where  he  controverts  all  the  allegations  of    the 
counterclaim,  the  reply  must  contain  a  general  denial  of 
ca^li  and  every  allegation  thereof,  or  an  allegation  that  he 
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GENERAL  RULES  OP  PLEADING.        [chap.  ti. 


has  not  sufficient  knowledge  or  information,  to  form  a  belief, 
with  respect  to  any  allegation  contained  therein.  Where  he 
controverts  a  portion  of  the  allegations,  his  reply  must  con- 
tain, either  a  specific  denial  of  each  allegation  controverted 
by  him,  or  an  allegation  that  he  has  not  sufficient  knowledge 
or  information,  to  form  a  belief,  with  respect  to  any  of  the 
matters  stated  therein.  The  reply  may  also  set  forth,  in 
ordinary  and  concise  language,-  without  repetition,  new 
matter,  not  inconsistent  with  the  complaint^  constituting  a 
4efence  to  the  counterclaim. 


Judg- 
ment 
upon 
failure  to 
reply. 


§  515.  K  the  plaintifE  fails  to  reply  or  demur  to  the 
counterclaim,  the  defendant  may  apply,  upon  notice,  for 
judgment  thereupon ;  and,  if  the  case  requires  it,  a  reference 
may  be  ordered,  or  a  writ  of  inquiry  may  be  issued,  as  pre- 
scribed in  chapter  eleventh  of  this  act,  where  the  plaintifE 
applies  for  judgment. 


Cases  §  516.  Where  an  answer  contains  new  matter,  constitut- 

coitftmay  ing  a  defence  by  way  of  avoidance,  the  court  may,  in  its 
reply.       discretion,  on  the  defendant's  application,  direct  the  plain- 
tifE to  reply  to  the  new  matter.    In  that  case,  the  reply,  and 
the  proceedings  upon  failure  to  reply,  are  subject  to  the 
same  rules  as  in  the  case  of  a  counterclaim. 

Plaintiff  §  517.  A  reply  may  contain  two  or  more  distinct  avoid- 

«S^**  ances  of  the  same  defence  or  counterclaim ;  but  they  must 

avoid-  be  separately  stated  and  numbered,  and  must  not  be  incon- 

ropiy.  sistent  with  each  other. 


TITLE  IL 

Provisions  generally  applicable  to  pleadings. 

Sao.  518.  Application  and  effect  of  this  chapter. 

519.  Pleadings  to  be  liberally  construed. 

520.  Pleadings  to  be  subscribed ;  within  what  time  to  be  serred. 

521.  When  defendant  toserre  copy  answer  on  co-defendant. 

522.  Allegation  not  denied ;  when  to  be  deemed  true. 
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ta.  53&  VHieii  pleading  most  be  yeiified;  and  when  yerificatlon  maj  be  omitted.    ^'^*^  *" 
GSi.  Foim  and  conatmction  of  certain  allegationa  and  denials  in  yerified 

pleading. 
6S5.  Verification ;  how  and  bj  whom  made. 
(EM.  Form  of  affidavit  of  yerification. 
527.  When  yerification  may  be  confined  to  a  obnnterclaim. 
588.  Remedy  for  defective  verification,  or  want  of  verification.   ' 
580.  When  defendant  not  excused  from  verifying  answer  to  charge  of  fraud. 

580.  Private  statute ;  how  pleaded. 

581.  Acoount ;  how  pleaded.    Bill  of  JMurticularB. 
538.  Judgments ;  how  pleaded. 

583.  Conditions  precedent ;  how  pleaded. 

584.  Instnunent  for  payment  of  money ;  how  pleaded. 
535.  Pleadings  in  libel  and  slander. 

588.  Pleading  mitigating  circumstances,  in  action  for  a  wrong. 

587.  FriTolouB  pleadings ;  how  disposed  of. 

688b  Sham  defences  to  be  stricken  out. 

689.  Material  variances ;  how  provided  for. 

640.  Immaterial  variances ;  how  provided  for. 

541.  What  to  be  deemed  a  failure  of  proof. 

548.  Amendments  of  course. 

548l  Amended  pleading  to  be  served ;  answer  thereto. 

544.  Supplemental  pleadings. 

545.  When  a  pleading  may  be  excepted  to ;  mode  and  effect  of  excepting. 

546.  Proceedings  after  exception. 

547.  Determination  upon  the  exception ;  costs ;  when  the  attorney  may  be 

ordered  to  pay  costs. 

§  518.  This  chapter  prescribes  the  form  of  pleadings  Appiioa- 
m  an  action,  and  the  rules  by  which  the  sufficiency  thereof  effect  of 
is  determined,  except  where  special  provision  is  otherwise  chapter, 
made  by  law. 

§  519.  The  allegations  of  a  pleading  must  be  liberally  Pleadings 
eonstrued,  with  a  view  to  substantial  justice  between  the  mwraiiy 

putieS.  strued. 


§  520.  A  pleading  must  be  subscribed  by  the  attorney  pieadinn 
for  the  party,    A  copy  of  each  pleading,  subsequent  to  the  MribeJT; 
oomplaint^  must  be  served  on  the  attorney  for  the  adverse  wiut  time 
party,  within  twenty  days  after  service  of  a  copy  of  the  served. 
preceding  pleading. 

§  621.  Where  the  judgment  may  determine  the  ultimate  when  de- 
rights  of  two  or  more  defendants,  as  between  themselves,  a  to^se^ 

defendant,  who  requires  such  a  determination,  must  demand  answer 
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on  oo-de-  it  In  his  answer,  and  must,  at  least  ten  days  before  the  trial, 
foudant.   g^py^  ^  ^^py  ^f  jjjg  ftnswcr  upon  the  attorney  for  each  of 

the  defendants,  to  be  affected  by  the  determination.  The 
controversy  between  the  defendants  shall  not  delay  a  judg- 
ment, to  which  the  plaintiff  is  entitled ;  unless  the  court 
otherwise  directs. 


Aiiega-        §  522.  Each  material  allegation  of   the  complaint,  not 

tlon  not  ®  ,     1  1       xi  -i  1  .   1     ,f         •  i. 

denied ;  coutro vertcd  by  the  answer,  and  each  matenal  allegation  of 
to  be  new  matter  in  the  answer,  not  controverted  by  the  reply, 
true.  where  a  reply  is  required,  must,  for  the  purposes  of  the 
action,  be  taken  as  true.  But  an  allegation  of  new  matter 
in  the  answer,  to  which  a  reply  is  not  required,  or  of  new 
matter  in  a  reply,  is  to  be  deemed  controverted  by  the 
adverse  party,  by  traverse  or  avoidance,  as  the  case  requires. 


When  §  523.  Where  a  pleading  is  verified,  each   subsequent 

must  be    pleading,  except  a  demurrer,  or  the  general  answer  of  an 
and  when  infant  by  his  guardian  ad  litem,  must  also  be  verified.    But 
tion  may  the  verification  may  be  omitted,  in  a  case  where  it  is  not 
ted.         otherwise  specially  prescribed  by  law,  where  the  party 
pleading  would  be  privileged  from  testifying,  as  a  witness, 
concerning  an  allegation  or  denial  contained  in  the  plead- 
ing.    A  pleading  cannot  be  used,  in  a  criminal  prosecution 
against  the  party,  as  proof  of  a  fsuA  admitted  or  alleged 
therein. 


Fonn  and     §  524.  The  allegations  or  denials  in  a  verified  pleading 

tlon  of     must,  in  form,  be  stated  to  be  made  by  the  party  pleading. 

aUega-      Uuless  they  are  therein  stated  to  be  made  upon  the  inf or. 

denials  In  matiou  and  belief  of  the  party,  they  must  be  regarded,  for 

pleading,  all  purposes,  including  a  criminal  prosecution,  as  having 

been  made  upon  the  knowledge  of  the  person  verifying  the 

pleading.     An  allegation  that  the  party  has  not  sufficient 

knowledge  or  infonnation,  to  form  a  belief,  with  respect  to 

a  matter,  must,  for  the  same  purposes,  be  regarded  as  an 

allegation  that  the  person  verifying  the  pleading  has  not 

such  knowledge  or  information, 
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§  525.  The  verification  must  be  made  by  the  affidavit  of  vermoa- 
tibe  party,  or,  if  there  are  two  or  more  parties  united  in  ^^  Ly**^ 
interest,  and  pleading  together,  by  at  least  one  of  them,  ^^™ 
who  is  acquainted  with  the  facts,  except  as  follows : 

!•  Where  the  party  is  a  domestic  corporation,  the  verifica- 
tion must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  State  are,  or  a  public  officer, 
in  their  behalf,  is  the  party,  the  verification  may  be  made  by 
any  person  acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation ;  or  where 
the  party  is  not  within  the  county  where  the  attorney  re- 
sides, and  capable  of  making  the  affidavit ;  or,  if  there  are 
two  or  more  parties  united  in  interest,  and  pleading  together, 
where  neither  of  them,  acquainted  with  the  facts,  is  within 
that  county,  and  capable  of  makiQg  the  affidavit ;  or  where 
the  action  or  defence  is  founded  upon  a  written  instrument 
for  the  payment  of  money  only,  which  is  in  the  possession 
of  the  agent  or  the  attorney ;  or  where  all  the  material  alle- 
gations of  the  pleading  are  withiQ  the  personal  knowledge 
of  the  agent  or  the  attorney ;  in  either  case,  the  verification 
may  be  made  by  the  agent  of  or  the  attorney  for  the  party. 

§  526.  The  affidavit  of  verification  must  be  to  the  effect,  ponn  of 
that  the  pleading  is  true  to  the  knowledge  of  the  deponent,  ^$S!i. 
except  as  to  the  matters  therein  stated  to  be  alleged  on  ^^*®'*- 
information  and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true.    Where  it  is  made  by  a  person,  other 
than  the  party,  he  must  set  forth,  in  the  affidavit,  the  grounds 
of  his  belief,  as  to  all  matters  not  stated  upon  his  knowl- 
edge, and  the  reason  why  it  is  not  made  by  the  party. 

§  527.  Where  the  complaint  is  not  verified,  and   the  when 
answer  sets  up  a  counterclaim,  and  also  a  defence  by  way  tion^may 
of  denial  or  avoidance,  the  affidavit  of  verification  may  be  S^ed  to  a 
made  to  refer  exclusively  to  the  counterclaim.    In  that  case,  SffiSJT^ 
the  last  three  sections  are  applicable  to  the  affidavit  and  the 

counterclaim,  as  if  the  latter  was  a  separate  pleading. 
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GENERAL  BULBS  OF  PLEADING.        [chap.  ti. 


finvftT  ^p  Q  

Remedy       §  528.  The  remedy  for  a  defective  verification  of  a  plead- 
tive^eriSr  ing  is  to  treat  the  same  as  an  unverified  pleading.    Where 
orwant    t^®  <^^py  ^^  &  pleading  is  served  without  a  copy  of  a  snffi- 
oationf"  cieut  Verification,  in  a  case  where  the  adverse  party  is 
entitled  to  a  verified  pleading,  he  may  treat  it  as  a  nullity, 
provided  he  gives  notice,  with  due  diligence,  to  the  attor- 
ney of  the  adverse  party,  that  he  elects  so  to  do.  ' 


t^St^     §  529.  A  defendant  is  not  excused  from  verifying  his 

not^z-     answer  to  a  cpmplaint,  charging  him  with  having  confessed 

w  veri.  or  suffered  a  judgment,  or  executed  a  conveyance,  assign- 

^hMtn^  ment,  or  other  instrument,  or  transferred  or  delivered  money, 

fraud.      or  personal  property,  with  intent  to  hinder,  delay,  or  defraud 

his  creditors ;   or  with  being  a  party  or  privy  to  such   a 

transaction  by  another  person,  with  like  intent  towards  the 

creditors  of  that  person ;  or  with  any  fraud  whatever,  afiEect- 

ing  a  right  or  the  property  of  another. 


Priyate 
statute; 
how 
pleaded. 


§  530.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufficient  to  designate  the  statute  by  its 
title  and  the  day  of  its  passage,  or  in  some  other  manner 
with  convenient  certainty,  without  setting  forth  any  of  the 
contents  thereol 


Aoooont 

how 

pleadedi 

BUI  of 

partloa- 

lara. 


§  531.  It  is  not  necessary  for  a  party  to  set  forth,  in  a 
pleading,  the  items  of  an  account  therein  alleged ;  but  in  that 
case,  he  must  deliver  to  the  adverse  party,  within  ten  days 
after  a  written  demand  thereof,  a  copy  of  the  account, 
which,  if  the  pleading  is  verified,  must  be  verified  by  his 
affidavit,  to  the  effect,  that  he  believes  it  to  be  true ;  or, 
if  the  facts  are  within  the  personal  knowledge  of  the 
agent  or  attorney  for  the  party,  or  the  party  is  not  within 
the  county  where  the  attorney  resides,  or  capable  of  making 
the  affidavit,  by  the  affidavit  of  the  agent  or  attorney.  If 
he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of 
the  account.  The  court,  or  a  judge  authorized  to  make  an 
order  in  the  action,  may  direct  the  party  to  deliver  a  further 
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account,  where  the  one  delivered  is  defective.  The  court 
may,  in  any  case,  direct  a  bill  of  the  particulars  of  the  claim 
of  either  party  to  be  delivered  to  the  adverse  party. 


§  532,  In  pleading  a  judgment,  or  other  determination,  of  J«<ifif- ^ 
a  conrt  or  officer  of  special  jurisdiction,  it  is  not  necessary  ^^^ 
to  state  the  facts  conferring  jurisdiction ;  but  the  judgment  or 
determination  may  be  stated  to  have  been  duly  given  or 
made.  If  that  allegation  is  controverted,  the  party  plead- 
ing mnst,  on  the  trial,  establish  th6  facts  conferring  juris^ 
diction* 


§  538.  In  pleading  the  performance  of  a  condition  prece-  Condi- 
dent  in  a  contract,  it  is  not  necessary  to  state  the  facts  con-  o^iitr~ 
stitating  performance ;  but  the  party  may  state,  generally,  pleaded. 
that  he,  or  the  person  whom  he  represents,  duly  performed 
all  the  conditions  on  his  part.     If  that  allegation  is  contro- 
verted, he  must,  on  the  trial,  establish  performance. 


§  534.  Where  a  cause  of  action,  defence,  or  counterclaim,  instra- 
ia  founded  upon  an  instrument  for  the  payment  of  money  m^ent 
only,  the  party  may  set  forth  a  copy  of  the  instrument,  and  S^J« 
state  that  there  is  due  to  him  thereon,  from  the  adverse  ^ 
party,  a  specified  sum,  which  he  claims.     Such  an  allegation 
is  equivalent  to  setting  forth  the  instrument,  according  to     * 
its  legal  effect. 


§  535.  It  is  not  necessary,  in  an  action  for  libel  or  slander,  Piead- 
to  state,  inthe  complaint,  any  extrinsic  fa^t,  for  the  purpose  'A 
of  showing  the  application  to  the  plaintiff,  of  the  defama- 
tory matter ;  but  the  plaintiff  may  state,  generally,  that  it 
was  published  or  spoken  concerning  him ;  and,  if  that  alle- 
gation is  controverted,  the  plaintiff  must  establish  it  on  the 
triaL  In  such  an  action,  the  defendant  may  prove  mitigat- 
ing circumstances,  notwithstanding  that  he  has  pleaded  or 
attempted  to  prove  a  justification. 
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PkSSig       §  536.  In  an  action  to  recover  damages  for  the  breach  of 
Sg^Sr-"    *  promise  to  marry,  or  for  a  personal  injury,  or  an  injury 
stances     *^  property,  the  defendant  may  prove,  at  the  trial,  facts,  not 
in^Mtion  amounting  to  a  total  or  partial  defence,  tending  to  mitigate 
wrong.     Qj.  otherwise  reduce  the  plaintiffs  dams^es,  if  they  are 
separately  set  forth  in  an  answer,  containing  a  defence  to 
the  entire  cause  of  action ;  but  not  otherwise.     A  defend- 
ant, in  default  for  want  of  an  answer,  may,  upon  a  reference 
or  inquiry  to  ascertain  the  amount  of  the  plaintiffs  dam- 
ages, prove  facts  of  that  description. 


FriToious  §  537.  A  party,  who  has  demurred  to  a  pleading,  or  to  a 
Eow  di2*'  separate  cause  of  action, counterclaim,  or  defence  consisting  of 
^'  ^  *  new  matter,  may,  before  taking  any  other  proceeding  there- 
upon, serve  upon  the  attorney  for  the  adverae  party,  a  notice 
of  at  least  five  days,  that  the  demurrer  will  be  brought  to 
trial,  upon  the  ground  of  the  f rivolousness  of  the  pleading 
or  part  of  the  pleading  demurred  to,  before  a  judge  of  the 
court,  either  in  court  or  out  of  court.  A  demurrer  may  be 
noticed  for  trial  in  like  manner,  upon  the  ground  of  the 
frivolousness  of  the  demurrer.  If  the  judge  determines  that 
the  pleading  or  part  of  the  pleading  demurred  to,  or  the 
demurrer,  as  the  case  requires,  is  frivolous,  judgment  must 
be  given  upon  the  demurrer,  as  if  the  trial  had  taken  place 
at  a  term  of  the  court.  If  the  judge  detennines  that  it  is 
not  frivolous,  an  appeal  cannot  be  taken  from  his  decision ; 
and  the  issue  of  law,  arising  upon  the  demurrer,  must  be 
tried,  upon  full  notice,  at  the  proper  term.  Upon  an  appeal 
from  a  judgment,  rendered  upon  a  determination  that  the 
pleading,  or  part  of  the  pleading,  demurred  to,  or  the 
demurrer,  is  frivolous,  the  (juestion  is,  whether  the  demurrer 
was  well  taken. 

Bham  §  538,  j^  sham  answer  or  a  sham  defence  may  be  stricken 

*^«       out  by  the  court,  upon  motion,  and  upon  such  terms  as  the 
o«*-        court  deems  just. 

Material       §  539.  A  Variance,  between  an  allegation  in  a  pleading 
how^P^'  and  the  prooJ^  is  not  material,  unless  it  has  actually  misled 

▼idea  for.  -  „J^ 
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the  adverse  party,  to  his  prejudice,  in  mamtaining  his  ^°'"^*' 
action  or  defence,  upon  the  merits.  If  a  party  insists  that 
he  has  been  misled,  that  fact,  and  the  particulars  in  which 
he  has  been  misled,  must  be  proved  to  the  satisfaction  of 
the  court  Thereupon  the  court  may,  in  its  discretion, 
order  the  pleading  to  be  amended,  upon  such  terms  as  it 
deems  just 

§  540.  Where  the  variance  is  not  material,  as  prescribed  ^^"^Jjjf; 
in  the  last  section,  the  court  may  direct  the  fact  to  be  found  S^J^pj^ 
according  to  the  evidence,  or  may  order  an  immediate  ^idodfor. 
amendment,  without  costs. 


§  541.  Where,  however,  the  allegation  to  which  the  proof  ^^* 
is  directed,  is  unproved,  not  ia  some  particular  or  particulars  f^^l^K,* 
only,  but  in  its  entire  scope  and  meaning,  it  is  not  a  case  p'^**'- 
of  variance,  within  the  last  two  sections,  but  a  failure  of 
prool 

§  542.  Within  twenty  days  after  a  pleading,  or  the  an-  Amend- 
swer  or  demurrer  thereto,  is  served,  or  at  any  time  before  the  SSra«^' 
period  for  answering  it  expires,  the  pleading  may  be  once 
amended  by  the  party,  of  course,  without  costs,  and  with- 
out prejudice  to  the  proceedings  already  had.  But  if  it  is 
made  to  appear  to  the  court,  that  the  pleading  was  amended 
for  the  purpose  of  delay,  and  that  the  adverse  party  will 
thereby  lose  the  benefit  of  a  term,  for  which  the  cause  is 
or  may  be  noticed,  the  amended  pleading  may  be  stricken 
out,  or  the  pleading  may  be  restored  to  its  original  form, 
and  such  terms  imposed  as  the  court  deems  just. 

§  543.  Where  a  pleading  is  amended,  as  prescribed  in  the  Amended 
last  section,  a  copy  thereof  must  be  served  upon  the  attor-  £>  be   ^ 
ney  for  the  adverse  party.     A  failure  to  demur  to,  or  answer  an^er 
the  amended  pleading,  within   twenty  days    thereafter,    *"^' 
has  the  same  effect  as  a  like  failure  to  demur  to,  or  answer 
the  original  pleading. 
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Supple-        §  544.  Upon  the  appKcation  of  either  party,  the  court 

mental  j    •  ,  i      . 

pleadings.  Hiay,  and,  m  a  proper  case,  must,  upon  such  terms  as  are 
just,  permit  him  to  make  a  supplemental  complaint,  answer 
or  reply,  alleging  material  facts  which  occurred  after  his 
f  oVmer  pleading,  or  of  which  he  was  ignorant  when  it  was 
made ;  including  the  judgment  or  decree  of  a  competent 
court,  rendered  after  the  commencement  of  the  action, 
determining  the  matters  in  controversy,  or  a  part  thereof. 
The  party  may  apply  for  leave  to  make  a  supplemental 
pleading,  either  in  addition  to,  or  in  place  of,  the  former 
pleading.  In  the  latter  event,  if  the  application  is  granted, 
a  provisional  remedy,  or  other  proceeding  already  taken  in 
the  action,  is  not  affected  by  the  supplemental  pleading ; 
but  the  right  of  the  adverse  party  to  have  it  vacated  or  set 
aside,  depends  upon  the  case  presented  by  the  original  and 
supplemental  pleadings. 


Tl^i*        §  ^^^'  Within  twenty  days  after  service  of  a  copy  of 
may  be     the  Complaint,  or  within  ten  days  after  service  of  a  copy  of 

exoepted  jt  ?  j  rj 

ani  effe\  ^^  auswer  or  reply,  the  adverse  party  may  serve,  upon  the 
of  except-  attorney  subscribing  the  pleading,  an  exception  thereto,  on 
the  ground  that  it  contains  irrelevant,  redundant,  or  scandal- 
ous matter ;  or  a  denial  or  allegation  which  is  so  indefinite 
or  uncertain,  that  the  precise  meaning  or  application  thereof 
is  not  apparent ;  or  that  the  form  or  contents  of  the  plead- 
ing fail,  in  any  respect,  for  which  another  remedy  is  not 
expressly  prescribed  by  law,  to  comply  with  a  requirement 
of  this  act,  or  of  the  general  rules  of  practice.  The  excep- 
tion must  specify  distinctly  each  objection  to  the  pleading ; 
and,  also,  if  an  objection  relates  to  a  particular  allegation  or 
denial  contained  therein,  the  particular  paragraph  or  other 
portion  deemed  objectionable.  The  exception  does  not 
operate  as  a  stay  of  proceedings,  or  an  extension  of  the  time 
to  answer  the  pleading,  or  to  take  any  other  proceeding  in 
the  action,  unless  an  order  therefor  is  procured ;    and  the 

exception  cannot  be  heard,  after  judgment  in  the  action. 
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§  546.  The  party,  whose  pleading  is  excepted  to,  may,  ^J" 
withiji  ten  days  after  service  of  the  exception,  amend  the  ^^i 
pleading,  and  serve  a  copy  of  the  amended  pleading  upon 
ihe  attorney  for  the  exceptant.  If  he  does  not  so  amend  it, 
in  all  the  particulars  objected  to,  he  may,  within  the  same 
time,  serve  a  notice,  of  not  less  than  five  days,  that  the 
exception  wUl  be  heard  upon  the  objections,  or  the  remain- 
ing objections,  as  the  case  requires,  at  a  special  term,  or 
bef  ojre  a  judge  of  the  court,  at  a  place  where  a  motion  may 
be  made  in  the  action.  If  he  notices  the  exception  for 
hearing,  the  attorney  for  the  exceptant  may  serve  a  notice 
Off  bearing,  of  not  less  than  two  days,  for  the  same  time  and 
place.  After  ten  days  have  elapsed,  if  the  party,  whose 
pleading  is  excepted  to,  has  not  amended  it  in  all  the  par- 
ticulars specified  in  the  exception,  and  has  not  noticed  the 
exception  for  hearing,  the  exceptant  may  serve  a  like  notice 
of  hearing,  of  not  less  than  five  days.  An  exception  may 
be  taken  to  a  pleading  amended  under  this  section,  in  like 
manner  and  with  like  efEect,  as  to  the  pleading  first  ex- ' 
eepted  to ;  but  a  pleading  once  so  amended  cannot  be  again 
amended,  without  the  special  leave  of  the  court 


§  547.  Upon  the  hearing  of  the  exception,  the  court  may  Deter- 
direct,  that  the  pleading  excepted  to,  or  any  portion  thereof  »pon  ^^^ 
pointed  out  by  the  exception,  be  stricken  out,  upon  such  ti^^; 
terms,  and  with  such  privilege  of  amendment,  as  are  just,  j.^®*^  *^e 
Costs,  not  exceeding  the  amount  taxable  upon  a  demurrer,  ™^  ^® 
may  be  directed  to  be  paid  by  either  party ;  or,  where  scan-  ^  w 
dalous  matter  is  stricken  out,  by  the  attorney  whose  name 

is  subscribed  to  the  pleading. 
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TITLE  1. 


CHAPTER  VIL 

GENERAL  PROVISIONAL  REMEDIES  IN  AN  ACTION. 

TITLE       I. — AsKEffTy    PENDmO    thb    AcmoN,    ahd    pbooebdhtob 

THEBEUFOV* 

TITLE    IL— Injunction. 

TITLE  in. —  Attaohmbnt  of  psopertt. 

TITLE  iy« — Othbb  pboyibional  bbmedibb;   gsnsbal  and  ms- 

OXLLANBOUB  FSOVISIONB. 


TITLE  I. 

Arresty  pending  the  dcHonyOmd  proceeMnga  thereupon. 

Abtiolb  1.  Oaaes  where  an  order  of  arrest  may  be  granted,  and  perBona  liable  to 
arrest. 

3.  Granting,  executing,  and  vacating  or  modifying  the  order  of  arrest. 
8.  Discharging  the  defendant  npon  bail  or  deposit ;  Justification  of  the 

bail  and  disposition  of  the  deposit. 

4.  Charging  and  discharging  bail. 

ABTIOLE  FIRST. 

CABBB  WHBBX  an  ObDBB  of  AfiRBBT  MAT  BB  G&ANTBD,  AND  FSBflOlIB  LIABX4 

TO  AbRBST. 

6bo.  548.  No  person  to  be  arrested  in  civil  proceedings,  without  an  express  statu- 
tory provision. 

549.  When  the  right  to  arrest  depends  upon  the  nature  of  the  action. 

550.  When  the  right  to  arrest  depends  partly  upon  extrinsic  facts. 

551.  Order,  when  and  where  granted ;  when  of  right,  and  when  discretionary. 

552.  Foreign  judgment  not  to  affect  right  to  arrest. 
558.  Woman  not  to  be  arrested,  except,  etc. 

554.  Idiot,  lunatic,  or  infant  under  fourteen,  not  to  be  arrested.    Discharge. 

555.  Person  sued  in  a  representative  capacity,  not  to  be  arrested. 

No  person  §  548.  A  person  shall  not  be  arrested,  in  a  civil  action 
reeted"£  or  Special  proceeding,  brought,  either  in  a  court  of  the 
oeed^^  State,  or  before  an  officer,  whose  jurisdiction  to  entertain 
an  excess  the  same  is  derived  from  the  laws  of  the  State ;  or  upon  a 

statutory  -  q^ 

provision.  ^^^ 
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process  or  order,  founded  upon  a  judgment,  order,  or  other    ^""  *• 
determination,  made  or  rendered  in  such  an  action  or  special 
pioceeding ;  except  where  authority  to  arrest  him  is  expressly 
conferred  by  the  terms  of  a  statute.    The  writ  of  ne  exeat 
is  hereby  abolished. 

§  549.  A   defendant  may  be   arrested  in  an  action,  as  when  the 
prescribed  in  this  title,  where  it  appears,  from  the  com-  Seat 
plaint,  that  the  action  is  brought  for  either  of  the  follow-  apon  the 

7  nature 

mg causes:  of  the 

m  /»  1  action. 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury ;  an  injury 
to  property,  other  than  the  taking,  detention,  or  conversion 
of  personal  property ;  breach  of  a  promise  to  marry ;  mis- 
conduct or  neglect  in  office,  or  in  a  professional  employment ; 
fraud ;  or  deceit. 

3.  To  recover  money,  funds,  credits,  or  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  other- 
wise, for  or  in  behalf  of  a  public  or  governmental  interest, 
by  a  municipal  or  other  public  corporation,  board,  officer, 
costodian,  agency,  or  agent,  of  the  State,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  which  the  defendant  has,  without 
right,  obtained,  received,  converted,  or  disposed  of;  or  to 
recover  damages  for  so  obtaining,  receiving,  paying,  con- 
Terting,  or  disposing  of  the  same. 

The  cases,  provided  for  in  this  section,  are  described  in 
this  act,  as  cases  where  the  right  to  arrest  the  defendant 
depends  upon  the  nature  of  the  action. 

§  550.  A  defendant  may  also  be  arrested  in  an  action,  as  When  the 
prescribed  in  this  title,  in  either  of  the  following  cases :       anest 

1.  Where  it  appears,  from  the  complaint,  that  the  action  plniy  ' 

ia  to  recover  a  chattel ;  and,  by  allegations  extrinsic  to  the  erSinsio 

complaint,  that  the  chattel,  or  a  part  thereof,  has  been 

concealed,  removed,  or  disposed   of,  so  that  it  cannot  be 

foTmd  or  taken  by  the   sheriff,  and  with  intent  that  it 

should  not  be  so  found  or  taken,  or  to  deprive  the  plaintiff 

rf  the  benefit  thereol 
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2.  Where  it  appears,  from  the  complaint,  ttat  the  action 
is  to  recover  damages  for  the  breach  of  a  contract,  express 
or  implied,  other  than  a  promise  to  marry ;  and,  by  allega- 
tions extrinsic  to  the  complaint,  that  the  defendant  has  been 
guilty  of  a  fraud  in  contracting  the  debt,  or  incurring  the 
liability ;  or  that  he  has,  siAce  the  making  of  the  contract, 
removed  or  disposed  of  his  property,  with  intent  to  defraud 
his  creditors ;  or  that  he  is  about  to  remove  or  dispose  of 
the  same,  with  like  intent. 

3.  Where  it  appears,  from  the  complaint,  that  the  action 
is  to  recover  damages  for  the  taking,  detention,  or  conver- 
sion of  personal  property;  and,  by  allegations  eirtrinsic  to 
the  complaint,  that  the  defendant  has  fraudulently  con- 
cealed or  disposed  of  the  property,  or  some  part  thereof. 
But,  in  an  action  to  recover  a  chattel,  a  claim  for  damages^ 
for  the  taking  or  detention  of  the  chattel,  does  not  bring  the 
case  within  this  subdivision. 

4.  Where  it  appears,  from  the  complaint,  that  the  action 
is  to  recover  for  money  received,  or  to  recover  property,  or 
damages  for  the  ^conversion  or  misapplication  of  property ; 
and,  by  allegations  extrinsic  to  the  complaint,  that  the 
money  was  received,  or  the  property  was  embezzled  or 
fraudulently  misapplied,  by  a  pubUc  officer,  or  by  an  attor- 
ney, solicitor,  or  counseUor,  or  by  an  officer,  or  agent  of  a 
corporation  or  banking  association,  in  the  course  of  his 
employment ;  or  by  a  factor,  agent,  broker,  or  other  person 
in  a  fiduciary  capacity.  But  this  subdivision  does  not  apply 
to  an  action  to  recover  a  chattel. 

5.  Where  it  appears,  from  the  complaint,  that  the  judg- 
ment demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable 
by  the  court  as  a  contempt ;  and,  by  allegations  extrinsic 
to  the  complaint,  that  the  defendant  is  not  a  resident  of  the 
State,  or,  being  a  resident,  is  about  to  depart  therefrom,  by 
reason  of  which  non-residence  or  departure,  there  is  danger, 
that  a  judgment  or  an  order,  requiring  the  performance  of 

the  act,  will  be  rendered  ine£Eectual. 
184 


CHAP,  th.]  ABBEST  and  BAIL.  §§  551-555. 

^—  m 

§  551.  In  a  case  specified  in  subdivision  fifth  of  the  last  o^er/ 
section^  the  order  of  arrest  can  be  granted  only  by  the  coui-t ;  wSlre*^^ 
is  always  in  its  discretion ;  and  may  be  granted  or  served,  ^^^' 
either  before  or  after  final  judgment,  unless  an  appeal  from  ^gj;  ^ 
the  judgment  is  pending,  upon  which  security  has  been  25*^^"' 
given,  sufficient  to  stay  the  execution  thereof.     In  either  of 
the  other  cases  specified  in  the  last  two  sections,  the  order 
cannot  be  served  after  final  judgment;  but  it  must  be 
granted,  where  a  proper  case  therefor  is  presented,  at  any 
time  before  final  judgment. 

• 

§  552.  The  recovery  of  judgment  in  a  court,  not  of  the  Foreign 
State,  for  the  same  cause  of  action ;  or,  where  the  action  is  not  to 
founded  upon  fraud  or  deceit,  for  the  price  or  value  of  the  right  to 
property  obtained  thereby ;  does  not  affect  the  right  of  the 
pkintifE  to  arrest  the  defendant,  as  prescribed  in  this  title. 

a 

§  553.  A  woman  cannot  be  arrested,  as  prescribed  in  this  womivn 
title,  except  in  a  case  where  the  order  can  be  granted  only  arrested, 
by  the  court ;  or  where  it  appears,  from  the  complaint,  that  etc. 
the  action  is  to  recover  damages  for  a  personal  injury,  or 
an  injury  to  property,  and,  by  allegations  extrinsic  to  the 
complaint,  in  addition  to  the  other  matters  required  to  be 
80  ahown,  that  the  injury  was  wilfuL 

* 

§554.  A  lunatic,  an  idiot,  or  an  infant  under  the  ag:e  of  idiot, 
fourteen  years,  cannot  be  arrested,  as  prescribed  in  this  title,  o^lniant 
If  he  is  so  arrested,  he  must  be  discharged  from  arrest  as  a  fou^n, 

•    •!  "1  rrsi  1*       i*         j»         !•        T*      1  not  to  DO 

pnvileged  person.     Ihe  application  for  his  discharge  may  airested. 
be  made,  in  his  behalf,  by  a  relative,  or  by  any  other  person  charge. 
whom  the  court  or  judge  permits  to  represent  him,  for  the 
purpose.     A  cause  of  action  for  dama^ces  does  not  arise 
froiiAe  arrest,  unless  it  was  maUciou? 

§  555.  A  person  prosecuted  in  a  representative  capacity.  Person 

as  heir,  executor,  administrator,  legatee,  devisee,  next  of  repreeen- 

kin,  assignee,  or  trustee,  cannot  be  arrested,  as  prescribed  <»paoity, 

in  this  title,  except  for  his  personal  act.  ^^ted. 
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ABtlOLE  SECOND. 

QRAJSmJXd,  BZBOXmNO,  AKD  YAOATINO  OB  XpDIFTINO  THB  ObDBB  OF  AbBBST. 

Sec.  656.  Order  reqalred  for  arrest ;  how  granted* 
657.  Proof  necessary  to  procure  order. 

558.  Wlien  order  may  be  granted ;  effect  of  complaint  subsequently  made. 
659.  Security,  upon  order  of  arrest  made  by  a  judge. 

560.  Id.;  upon  order  of  arrest  granted  by  the  court. 

561.  Contents  of  the  order;  to  whom  directed ;  when  to  be  executed. 
662.  Copies  of  papers  to  be  delivered  to  defendant ;  originals  to  be  filed. 
668.  Arrest ;  how  made. 

564.  Ckneral  provision  *as  to  privilege  from  arrest ;  discharge  of  privileged 

person. 

565.  Privilege  of  officers  of  courts. 

566.  Defendant  arrested  to  have  twenty  days  to  answer. 

567.  When  application  to  be  made  to  vacate  order  of  arrest,  etc 

568.  How  and  to  whom  application  must  be  made ;  opposing  it  by  new  proo£s. 

569.  570.  Questions  of  fact  arising  on  the  motion. 

571.  When  prior  motion  not  to  prejudice  subsequent  motion. 

572.  Supersedeas,  unless  defendant  is  charged  in  execntion,  etc. 

Order  §  556.  To  entitle  the  plaintiff  to  cause  the  defendant  to 

for  arrest;  be  aiTested,  as  prescribed  in  the  last  article,  he  must  procure 
granted,  an  Order  for  the  arrest  of  the  defendant.  Except  ag^ 
otherwise  prescribed  in  section  551  of  this  act,  the  order 
may  be  granted,  in  court  or  out  of  court,  by  a  judge  of 
the  court  in  which  the  action  is  brought,  or  by  any  county 
judge. 


Proof  §  557.  The  order  may  be  granted,  in  a  case  where  the 

toroo^  right  to  arrest  the  defendant  depends  upon  the  nature  of 
the  action,  where  it  appears,  by  the  affidavit  of  the  plain- 
tiff, or  of  another  person,  that  a  sufficient  cause  of  action 
exists  against  the  defendant.  In  either  of  the  other  cases, 
specified  in  the  last  article,  the  order  may  be  granted, 
where  it  appears,  upon  the  like  proof,  that  a  sufficient 
cause  of  action  exists,  and  that  the  extrinsic  allegations, 
thereby  required  to  be  made,  are  true  in  fact.  The  affi- 
davit may  also  contain  any  statement,  tending  to  determine 

the  amount  of  bail  to  be  required. 
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§  568.  Subject  to  the  provisions  of    the  last   article,  when 
the  order  may  be  granted  at  any  time,  after  the  commence-  may  be 
ment  of  the  action.     It  may  also  be  granted,  to  accompany  ^ot^<^ 
tbe  summons ;  in  which  case,  a  complaint  need  not  be  pre-  sub^- 
sented  upon  the  application  therefor,  but,  for  the  purpose  mSeT 
of  determining  whether  the  order  was  properly  granted,  a 
eompkint,  thereafter  made,  must  be  regarded  as  having 
been  made  at  the  time  of  the  application. 

§  559.  Except  where  the  action  is  brought  for  a  cause  Security, 
specified  in  subdivision  third  of  section  549  of  this  act,  or  order  of 
in  8  case  where  it  is  specially  prescribed  by  law  that  security  made  by 
may  be  dispensed  with,  or  the   security  to  be  given  is 
specially  regulated  by  law,  the  judge,  before  he  grants  the 
order,  must  require  a  written  undertaking,  on  the  part  of 
tie  plaintiff,  with  or  without  sureties,  to  the  effect,  that,  if 
the  defendant  recovers  judgment,  the  plaintiff  will  pay  aU 
costs  which  may  be  awarded  to  the  defendant,  and  all 
damage  which  he  may  sustain  by  reason  of  the  arrest,  not 
exceeding  the  sum  specified  in  the  undertaking,  which  must 
be  at  least  one  hundred  dollars. 

§  560.  Where  the  order  can  be  granted  only  by  the  m.  ;  upoi 
court,  an  undertaking  on  the  part  of  the  plaintiff  may  arrest 
be  dispensed  with.      If  it  is  required,  its  form,  and  the  lythe 

.  *         -  .  ,  1  I  "I  court. 

sficunty  to  be  given  thereupon,  must  be  such  as  the  court 

prescribes. 


§  561.  The  order,  except  where  it  is  granted  by  the  court.  Contents 
Dinst  be  subscribed  by  the  plaintiff's  attorney,  and  by  the  order; 
pdge.    It  must  briefly  recite  the  ground  of  arrest.     It  directed 
^J  be  directed,  either  to  the  sheriff  of  a  particular  county,  to  be 
<^fj  generally,  to  the  sheriff  of  any  county.     It  must  require 
fte  sheriff  forthwith  to  arrest  the  defendant,  if  he  is  found 
within  his  county ;  to  hold  him  to  bail  in  a  specified  sum ; 
Mid  to  return  the  order,  with  his  proceedings  thereunder,  as 
prescribed  by  law.     The  plaintiff's  attorney  may,  at  his 
option,  by  an  indorsement  upon  the  order,  or,  where  it  was 
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granted  by  the  court,  upon  the  copy  thereof,  delivered  to  the 
sherifE,  fix  a  time  within  which  the  defendant  must  be 
arrested.    In  that  case,  he  cannot  be  arrested  afterwards. 

Copies  of  §  562.  The  order  of  arrest,  or,  where  it  was  granted  by 
to^"  the  court,  a  certified  copy  thereof,  subscribed  by  tbe 
to  di^  plaintiffs  attorney ;  and,  in  either  case,  the  papers  upon 
or?ginaifl  which  the  ordcr  was  granted;  must  be  delivered  to  tbe 
*^'^"'"'^-  sheriff,  who,  upon  arresting  the  defendant,  must  deliver 

to  him  copies  thereof.  The  papers,  upon  which  the  order 
.    was  granted,  must  be  filed,  with  the  order  of  arrest,  or  a 

certified  copy  thereof,  at  the  time  prescribed  for  filing  the 

same,  in  sections  577  and  590  of  this  act 

ArPMt;        §  563.  The  sheriff  must  execute  the  order  by  arresting 
^e.      *^®  defendant,  if  he  is  found  within  his  county,  and  keep- 
ing him  in  custody,  until  discharged  by  law. 

Genena        §  564.  This  title  does  not  abridge  or  affect  an  existing 

as  to  ^^  privilege  from  arrest,  or  a  right  of  action  for  a  bresich 

From  ar^  thereof.     A  privileged  person  is  entitled  to  be  discharged 

ohaie  of  f rom  arrcst,  where  other  provision  is  not  made  therefor  by 

pwBo?    law,  by  the  court,  or  a  judge  thereof ;   or  by  the  county 

judge  of  the  county,  or  a  judge  of  a  superior  city  court  of 

the  city,  where  the  arrest  was  made.     The  order  must  be 

made,  upon  proof,  by  affidavit,  of  the  facts  entitling  the 

applicant  to  the  discharge ;  and  the  arrest  and  discharge 

are  not  a  bar  to  a  new  arrest,  after  the  privilege  has  ceased* 

The  court  or  judge  may  make  the  order  without  notice,  or 

may  require  notice  to  be  given  to  the  sheriff,  or  to  tbe 

plaintiff,  or  to  both. 

PrivUege       §  565.  An  officer  of  a  court  of  record,  appointed  or  elected 

j>f  oourtfl.  pursuant  to  law,  is  privileged  from  arrest,  during  the  actual 

sitting,  which  he  is  required  to  attend,  of  a  term  of  the 

court  of  which  he  is  an  officer,  and  no  longer;  but  an 

attorney  or  counsellor  is  not  thus  privileged,  unless  he  is 

employed  in  a  cause,  to  be  heard  at  that  term. 
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§  566.  Except  where  an  order  of  arrest  can  be  granted  i>^nd- 
only  by  tbe  court,  a  defendant,  arrested  before  answer,  has  ^^^ 
twenty  days,  after  the  arrest,  in  which  to  answer  the  com-  twen^ 
plaint ;  and  judgment  must  be  stayed  accordingly.  answer. 

§  567.  Except  where  an  order  of  arrest  can  be  granted  when 
only  by  the  court,  a  defendant,  arrested  as  prescribed  in  this  Sum  to" 
title,  may,  at  any  time  before  final  judgment,  or,  if  he  was  to  vacate 
airested  within  twenty  days  before  final  judgment,  at  any  InSt^ 
time  within  twenty  days  after  the  arrest,  apply  to  vacate 
the  order  of  arrest ;  or  to  reduce  the  amount  of  bail ;  or  to 
increase  the  security  given  by  the  plaintiff ;  or  for  one  or 
more  of  those  forms  of  relief,  together,  or  in  the  alternative. 
If  the  application  is  for  two  or  more  of  those  forms  of  relief, 
it  mugt  be  regarded,  for  the  purposes  contemplated  by  the 
next  four  sections,  as  so  many  separate  motions.     In  a  case 
where  the  order  of  arrest  can  be  granted  only  by  the  court, 
alike  appKcation  may  be  made,  at  any  time  within  twenty 
days  after  the  arrest ;  and  an  application  to  increase  the 
fiecnrity  given  by  the  plaintiflE,  may  be  made  at  any  time 
before  final  judgment. 

§  568.  An  application,  specified  in  the  last  section,  may  How  and 
he  fonnded  only  upon  the  papers  upon  which  the  order  was  motion 
granted;  in  which  case,  it  must  be  made  to  the  court,  or,  if  made;  op- 
the  order  was  granted  by  a  judge  out  of  court,  to  the  same  by  new 
jndge,  in  court  or  out  of  court,  and  with  or  without  notice, 
M  he  deems  proper.     Or  it  may  be  founded  upon  proof,  by 
affidavit^  on  the  part  of  the  defendant ;  in  which  case,  it 
anirt  be  made  to  the  court,  or,  if  the  order  was  granted  by 
a  judge,  out  of  court,  to  any  judge  of  the  court,  upon  notice ; 
and  it  may  be  opposed  by  new  prooJ^  by  affidavit,  on  the 
part  of  the  plaintiff,  tending  to  sustain  any  ground  of  arrest   * 
i^Bcited  in  the  order,  and  no  other,  unless  the  defendant  re- 
Keg  npon  a  discharge  in  bankruptcy,  or  upon  a  discharge  or 
ttoneration,  granted  in  insolvent  proceedings;  in  which 
^  the  plaintiff   may  show  any  matter  in  avoidance 

hereof,  which  he  might  show  upon  the  trial 
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QaestioDB  §  ^^^'  Upon  the  hearing  of  such  an  application,  tlie 
BrifhS  coii^t  or  J^dg«  ^^*  ^f^^^  *t^  truth  of  each  aUegation  of 
moSon.  *^®  complaint,  which  is  essential  io  sustain  the  order  of 
an*est,  and  respecting  which  there  is  conflicting  evidence  ; 
although  a  conflict  of  evidence  may  be  taken  into  consid- 
eration, for  the  purpose  of  fixing  the  amount  of  bail,  or  of 
the  security  to  be  given  by  the  plaintiflE. 

lie  same.  §  570.  In  a  case,  where  the  plaintiffs  right  to  arrest  the 
defendant  depends  partly  upon  aUegations  extrinsic  to  the 
complaint,  the  truth  of  those  allegations  must  be  determined^ 
as  a  question  of  fact,  by  the  court  or  judge,  upon  the  appli- 
cation  to  vacate  the  order  of  arrest.  But  the  hearing  may 
be  adjourned,  to  enable  the  parties  to  procure  further  evi- 
dence, either  by  affidavit,  or  by  deposition  taken  before  a 
referee,  appointed  for  that  purpose,  by  the  court  or  judg«. 

When  §  571.  The  granting  or  denial  of  such  an  application, 

motion     f  ouudcd  ouly  upou  the  papers  upon  which  the  order  of  arr^t 
p^judioe  was  granted,  does  not  prejudice  a  subsequent  application, 
quent"      Seasonably  made,  founded  upon  proof,  by  affidavit,  on  the 
^^  ^^'    part  of  the  defendant ;  and  the  granting  or  denial  of  either 
application  does  not  prejudice  a  subsequent  application, 
seasonably  made,  founded  upon  the  failure  of  a  complaint, 
which  had  not  been  made  at  the  time  of  the  former  appli- 
cation, to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  order  of  arrest,  upon  a  ground  recited 
/  therein. 


snperu  §  572.  Exccpt  m  a  case  where  an  order  of  arrest  can  be 

^^*     granted  only  by  the  court,  if  the  defendant  is  in  actual 
»S?£^"    custody,  and  the  plaintifE  neglects  to  enter  judgment  in  the 
fn  exSa-  actiou,  withiu  one  month  after  it  is  in  his  power  to  do  so ;  or 
Hon,  etc.  ^ggi^cts  to  issue  execution  against  the  person  of  the  defend- 
ant, within  three  months  after  the  entry  of  judgment ;  the 
defendant  must,  on  his  application,  made  upon  notice  to  the 
plaintiff,  be  discharged  from  custody,  by  the  court  in  which 

the  action  was  commenced,  or  by  a  judge  thereo:^  within 
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tie  county  where  tlie  defendant  ib  in  custody ;  nnless  it  is 
shown,  that  the  neglect  was  with  the  express  assent,  or  was 
caused  by  the  act  or  procurement,  of  the  defendant  or  his 
attom^.  A  defendant^  discharged  as  prescribed  in  this 
seetion,  shall  not  be  arrested,  upon  an  execution  issued 
upon  a  judgment  in  the  action. 


ABTIOIiE  THIRD. 

DoosABSiHe  THS  Dbfbndaht  iTFOir  Bail  ob  Dbfostt  ;  JxTsmnoATiOK  of  thb 

Bail  aitd  Dibfobitiok  of  thb  Dbpobit. 

Sk.  S73.  Defendant  to  be  ducharged  on  baU  or  deposit. 

674.  When  defendant  may  elect  to  give  baU,  etc.,  or  bond  for  liberties. 
575.  Undertaking  of  the  bail ;  what  to  contidn. 

676.  Examination  of  persons  offered  as  bail. 

677.  Filing,  etc.,  of  papers ;  plaintiff's  acceptance  or  rejection  of  bail. 
(778.  Notice  of  jastification ;  new  andertaking,  if  other  bail  is  giyen. 
679.  Qualifications  of  bail. 

580.  Jastification  of  bail. 

681.  Allowance  of  bail. 

663.*  Deposit  of  money  ^th  sheriff. 

688.  Payment  of  deposit  into  conrt  by  sheriff. 
681  Sabstitnting  baii  for  deposit. 

685.  How  deposit  disposed  of. 

686.  When  deposit  to  be  paid  to  a  third  person. 

687.  Sheriff,  when  liable  as  bail ;  his  discharge  from  liability. 
888.  Proceedings  on  judgment  against  sheriff. 

689.  Bail  liable  to  sheriff. 

690.  Filing  xMipers  if  bail  not  given. 

§  573.  The  defendant,  at  any  time  before  he  is  in  con-  Defend- 
tenpt,  where  the  order  can  be  granted  only  by  the  court,  or,  S  at 
in  any  other  case,  at  any  time  before  execution  against  his  Sn^Su^jr 
person,  must  be  discharged  from  arrest,  either  upon  giving  ^"^'' 
W],  or  upon  depositing  the  simi  specified  in  the  order  of 
«ne8t    The  defendant  may  give  bail,  or  make  the  deposit, 
immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
Dight;  and  he  must  have  reasonable  opportunity  to  seek 
for  and  to  procure  bail,  before  being  committed  to  jaiL 


§  574.  Where  the  defendant  is  actually  confined  in  the  jail,  When 
by  virtue  of  an  order  of  arrest,  and  final  or  interlocutory  ant  may 
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g^^jj^  judgment  has  been  rendered  against  him  in  the  action,  but 
bond  for   ^^  executiou  against  his  person  has  not  been  issued,  he  may 
elect,  either  to  give  a  bond  for  the  liberties  of  the  jail,  or  to 
give  bail  or  make  a  deposit,  as  prescribed  in  this  articla 


Uberties. 


Undei^         §  575.  The  defendant  may  give  bail,  by  delivering  to  the 
thebaU;    sheriff  a  written  undertaking,  in  the  sum  specified  in  the 
contain.    Order  of  arrcst,  executed  by  two   or  more   sufficient  bail, 
stating  their  places  of  residence  and  occupations,  to  the  fol- 
lowing effect : 

1.  If  the  order  of  arrest  could  be  granted  only  by  the 
court,  that  the  defendant  will  obey  the  direction  of  the 
court,  or  of  an  appellate  court,  contained  in  an  order  or  a 
judgment,  requiring  him  to  perform  the  act  specified  in  the 
order;  or,  in  default  of  his  so  doing,  that  he  will,  at  all 
times,  render  himself  amenable  to  proceedings  to  punish 
him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defend- 
ant will  deliver  it  to  the  plaintiff,  if  delivery  thereof  is 
adjudged  in  tte  action,  and  will  pay  any  sum  recovered 
against  him  in  the  action. 

8.  In  any  other  case,  that  the  defendant  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be 
issued  to  enforce  a  final  judgment  against  him  in  the  action. 


Examina-  §  576.  The  officer,  taking  the  acknowledgment  of  the 
p«»jn8  undertaking,  must,  if  the  sheriff  so  requires,  examine  under 
bi"i*  oath,  to  a  reasonable  extent,  the  persons  offering  to  become 
bail,  concerning  their  property  and  their  circumstances. 
The  examination  must  be  reduced  to  writing,  subscribed  by 
the  bail,  and  annexed  to  the  undertaking ;  and  a  copy  thereof 
must  be  delivered  to  the  plaintiff's  attorney,  with  a  copy  of 
the  undertaking,  as  prescribed  in  the  next  section- 


Jtl?°fi  §  ^^^'  Within  three  days  after  bail  is  given,  the  sheriff 
^fi^ar  "^^^  ^®  vntli  the  clerk,  the  order  of  arrest,  with  his  return 
»«««p*-     thereon  indorsed :  the  papers  upon  which  the  order  of  arrest 

anoeor  '  *    *  -t 
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was  granted ;  and  the  undertaking  of  the  bail.  Within  the  rejection 
same  time,  he  must  deliver  to  the  plaintiff's  attorney,  copies,  ®**^"* 
certified  by  him,  of  the  order  of  arrest,  return,  and  under- 
taking.  The  plaintiff's  attorney,  within  ten  days  thereafter, 
must  serve  upon  the  sheriff  a  notice  that  he  does  not  accept 
the  bail ;  otherwise  he  is  deemed  to  have  accepted  them,  and 
the  sheriff  is  exonerated  from  liability.  Where  an  order  of 
arrest,  directing  the  arrest  of  two  or  more  defendants,  has 
been  executed  as  to  some,  but  not  as  to  all  of  them,  the 
sheriff  may  file  a  copy  of  the  order  of  arrest,  instead  of  the 
origmaL 

§  578.  Within  ten  days  after  the  receipt  of  the  notice,  the  Notio©  of 
sheriff  or  the  defendant  may  serve  upon  the  plaintiff's  attor-  t?on;  Sew 
ney,  notice  of  the  justification  of  the  same  or  other  bail,  t^ing, 
specifying  the  place  of  residence  and  occupation  of  each  of  the  bail  u 
latter,  before  a  judge  of  the  court,  or  a  county  judge,  at  a  ^  ^^^ 
specified  time  and  place ;   the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  and  the  place  to  be  within 
the  county  where  one  of  the  bail  resides,  or  where  the 
defendant  was  arrested.     If  other  bail  are  given,  a  new 
undertaking  must  be  executed,  as  prescribed  in  section  576 

of  this  act. 

u 

§  579.  The  qualifications  of  bail  are  as  follows : 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  tioiui  ot^ 
or  freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execu- 
tion ;  but  the  judge,  on  justification,  may  allow  more  than 
two  bail  to  justify,  severally,  in  sums  less  than  that  specified 
in  the  order,  if  the  whole  justification  is  equivalent  to  that 
rf  two  sufficient  bail. 

§  580.  For  the  purpose  of  justification,  each  of  the  bail  ^^^^ 
most  attend  before  the  judge,  at  the  time  and  place  men-  *>»*^ 
tioned  in  the  notice,  and  be  examined  on  oath,  on  the  part 
of  the  plaintiff  touching  his  sufficiency,  in  such  manner  as 
the  judge,  in  his  discretion,  thinks  proper.    The  judge  may, 
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™"^  ^  in  his  discretion,  adjourn  the  examination  from  day  to  day, 
until  it  is  completed ;  but  such  an  adjournment  must  always 
be  to  the  next  judicial  day,  unless  by  consent  of  parties. 
If  required  by  the  plaintiffs  attorney,  the  examination  must 
be  reduced  to  writing,  and  subscribed  by  the  baiL 

Allow-         §  581.  If  the  judge  finds  the  bail  sujficient,  he  must  annex 
bail.         the  examination  to  the  undertaking,  indorse  his  allowance 
thereon,  and  cause  them  to  be  filed  with  the  clerk.     The 
sheriff  is  thereupon  exonerated  from  liability. 


Deposit  of      g  582.  The  defendant  may,  instead  of  giving  bail,  deposit 

with 
sheriff. 


with        with  the  sheriff  the  sum  specified  in  the  order.     The  sheriff 


must  thereupon  give  the  defendant  a  certificate  of   the 
deposit,  and  discharge  him  from  custody. 

Payment  §  583.  The  sheriff  must,  within  four  days  after  the  deposit, 
into^^^  pay  it  into  court.  He  must  take,  from  the  officer  receiv- 
ing  it,  two  certificates  of  the  payment,  one  of  which  he  must 
deliver  to  the  plaintiff,  and  the  other  to  the  defendant.  For 
a  default  in  making  the  payment,  the  official  bond  of  the 
sheriff  may  be  prosecuted,  as  in  any  other  case  of  delin- 
quency. 


snbBtitu-      §  584.  If  money  is  deposited,  as  prescribed  in  the  last  two 

ting  b"" 

ford& 

posit. 


for^e-      sections,  bail  may  be  given,  and  nuiy  justify  upon  notice,  at 


any  time  before  the  expiration  of  the  right  to  be  discharged 
on  baU.  Thereupon  the  judge,  before  whom  the  justification 
is  had,  must  direct,  in  the  order  of  allowance,  that  the 
money  deposited  be  refunded  to  the  defendant,  or  his  repre- 
sentative, and  it  must  be  refunded  accordingly. 

How  §  585.  If  money  deposited  is  not  refunded,  as  prescribed 

disposed   in  the  last  section,  it  is,  in  a  case  where  the  order  of  arrest 

of. 

could  be  granted  only  by  the  ccrart,  subject  to  the  direction 
of  the  court,  as  justice  requires,  before  and  after  the  judg- 
ment. In  any  other  case,  if  it  remains  on  deposit,  when 
final  judgment  is  rendered  for  the  plaintiff,  it  must  be 
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applied,  under  the  direction  of  the  court,  in  satisfaction  of 
the  judgment ;  and  the  surplus,  if  any,  must  be  refiinded 
to  the  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates,  or  is  dis- 
continued, the  sum  deposited,  and  remaining  unapplied, 
must  be  refunded  to  the  defendant  or  his  representative. 

§  586.  At  any  time  before  the  deposit  is  paid  into  court.  When 
the  defendant  may  deliver  to  the  sheriff  a  written  direction,  be  paid  to 

.  ...  *  tliird 

to  pay  it  to  a  third  person,  therein  specified,  in  the  event  pe«on. 
that  the  defendant  becomes  entitled  to  a  return  thereof;  but 
^nthout  expressing  any  other  contingency.  The  direction 
must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded;  and  the  sheriff  must 
deliver  it  to  the  officer  who  receives  the  deposit,  who  must 
note  the  substance  thereof,  with  the  entries  of  the  deposit, 
in  his  books,  and  upon  the  two  certificates  of  payment  into 
court.  The  money  thus  deposited  is  deemed  the  property 
of  the  third  person,  subject  to  the  plaintiff's  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant, 
where  the  direction  was  given  for  the  purpose  of  hindering, 
delaying,  or  defrauding  creditors.  The  money,  or  the  residue 
thereof,  must  be  paid  to  the  third  person,  where,  by  the 
provisions  of  the  last  two  sections,  it  is  required  to  be 
refunded  to  the  defendant,  or  his  representative. 


§  587.  If,  after  the  defendant  is  arrested,  he  escapes  or  is  sherw; 
rescued,  or  the  bail,  if  any,  given  by  him,  do  not  justify,  1**^^®^ 
when  they  are  not  accepted,  the  sheriff  is  liable  as  bail,  discharge 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  uabmty. 
discharge  himself  from  liability,  by  the  giving  and  justifica- 
tion of  bail,  as  follows : 

1.  If  the  case  is  one  where  the  order  could  be  granted 
only  by  the  court,  at  any  time  before  the  court  directs  the 
performance  of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is 
issued  against  the  person  of  the  defendant,  upon  a  judgment 
m  the  action. 
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TITLE  1 

Proceed-       §  588,  If  judgment  is  recovered  against  the  sherifl^  upoa 
juSmeut  b^s  liability  as  bail,  and  an  execution  thereon  is  returned 
Sheriff!     wholly  or  partly  unsatisfied,  the  official  bond  of  the  sheriff 
may  be  prosecuted,  as*in  any  other  case  of  delinquency. 

toSw^f  §  589.  The  bail  taken  upon  the  arrest,  unless  they  justify, 
or  other  bail  are  given  and  justify,  are  liable  to  the  sheriff 
for  all  damages,  which  he  sustains  by  reason  thereof 


^^'mw       §  ^^^'  ^  '^^  defendant  does  not  give  bail,  within  'ten 
G^not    days  after  he  is  arrested,  the  sheriff  must  file  with  the  clerk 
the  order  of  arrest,  with  his  return  thereon  indorsed,  and 
the  papers  upon  which  the  order  of  arrest  was  granted. 


given. 


ABTIOIiE  FOURTH. 

Ohabging  and  DiscHABame  BaHm. 

SlO.  501.  When  defendant  maj  be  surrendered. 

002.  How  Bnrrender  to  be  made ;  exoneration  of  bail  thereupon. 
508.  Bail  may  arrest  defendant. 

504.  Voluntary  surrender ;  exoneration  of  bail  thereupon. 

505.  Bights,  etc.,  of  sheriff  who  is  liable  as  bail. 

506.  Bail ;  how  proceeded  against. 

507.  Certain  executions  necessary  before  action  against  balL 

508.  Duty  of  sheriff  on  such  executions. 
500.  Defences  in  action  against  ball. 

600.  Relief  of  bail  where  principal  la  imprisoned  on  criminal  charge. 

601.  Bail  exonerated  by  death,  etc. 

wheA  de-      §  591.  Except  in  an  action  to  recover  a  chattel,  the  bail 

may  be     may  Surrender  the  (defendant  in  their  own  exoneration,  or 

dered.'     the  defendant  may  surrender  himself  in  exoneration  of  the 

bail,  before  the  expiration  of  the  time  to  answer,  in  au 

action  against  them.     The  surrender  must  be  made  to  the 

sheriff  of  the  county,  where  the  defendant  was  arrested. 

How  BUT-      §  592.  Where  the  bail  surrender  the  defendant,  the  aup- 
to  be       render  must  be  made  in  the  following  manner : 

made  *  ex*  ^^ 

oneration      1.  Thcv  must  take  the  defendant  to  the  sheriff,  and 

of  bail 

there-      require  him,  in  writing,  to  take  the  defendant  into  his 

custody. 
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2.  A  certified  copy  of  the  undertaking  of  the  bail  must  '*• 
be  delivered  to  the  sheriff,  who  must  detain  the  defendant 
in  his  custody  thereupon,  as  upon  the  original  mo^ndate,  and 
must^  by  a  certificate  in  writing,  acknowledge  the  surrender. 
Upon  the  application  of  the  bail,  made  upon  notice  to  the 
plaintiff's  attorney,  and  upon  production  of  the  sheriff^s 
certificate  and  a  copy  of  the  undertaking,  a  judge  of  the 
court,  or  the  county  judge  of  the  county  where  the  action  is 
triable,  may  make  an  order,  directing  that  the  bail  be  ezon* 
erated«  On  filing  the  order  and  the  papers  used  on  the 
application  therefor,  the  bail  are  exonerated  accordingly. 

§  593.  For  the  purpose  of  surrendering  the  defendant,  the  Bail  may 
bail  may  themselves  arrest  him,  or,  by  a  written  authority,  fendant. 
indorsed  on  a  certified  copy  of  the  undertaking,  may  em- 
power another  person  to  do  so.'  The  arrest  may  be  made, 
within  or  without  the  State ;  and  one  or  more  of  the  bail 
may  thus  arrest  and  surrender  the  defendant,  although  the 
others  do  not  join  with  him  or  them,  for  that  purpose. 

§  594.  Where  the  defendant  surrenders  himself  in  exon-  voiun- 
eration  of  his  bail,  he  must  present  himself  to  the  sheriff,  and  rend&cT 
require  the  sheriff,  in  writing^  to  take  him  into  custody,  in  tion  of 
exoneration  of  his  bail.     The  sheriff  must  detain  him  accord-  upon, 
ingly,  as  prescribed  in  subdivision  second  of  section  592  of 
this  act ;   and,  if  requested  by  the  bail,  at  any  time  after 
the  surrender,  the  sheriff  must,  by  a  certificate  in  writing, 
acknowledge  the  surrender.     An  order  for  the  exoneration 
of  the  bail  may  be  procured,  as  prescribed  in  section  592  of 
this  act.  * 

§  595.  Where  the  sheriff  is  liable  as  bail,  he  has  aU  the  Bishtm 

rights  and  privileges,  and  is  subject  to  all  the  duties  and  sheriff 

liabilities  of  bail ;  and  bail  given  by  him,  in  order  to  dis-  uabio  as 

charge  himself  from  liability,  must  be  regarded  as  the  bail 

of  the  defendant  in  the  action.    But  this  section  does  not 

apply  to  an  action  to  recover  a  chattel ;  or  to  a  case  where  a 

defence  arises  to  an  action  against  the  bail,  in  consequence 

of  an  act  or  omission  of  the  sheriff 
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I' FT  I  V  1 

BaU;  how      §  596.  In  case  of  failure  to  comply  with  the  undertaking, 
J^SSS^.^  tte  bail  may  be  proceeded'  against  by  action,  and  not  other- 


wise. 


Certain         §  597.  An  action  may  be  brought,  as  prescribed  in  the 


execu- 


tions       iast  section,  in  a  case  where  the  order  of  arrest  could  be 

necessary 

before  granted  only  by  the  court,  at  any  time  after  the  bail  have 
aminst  failed  to  comply  with  their  undertaking.  Where  the 
undertaking  was  given  in  an  action  to  recover  a  chatti-1, 
an  action  may  be  brought  thereupon,  at  any  time  after  the 
return,  wholly  or  partly  unsatisfied,  of  an  execution  for  the 
delivery  of  the  possession  of  the  chattel,  witH  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case, 
an  action  cannot  be  brought,  as  prescribed  in  the  last  section, 
until  the  following  requisites  have  been  complied  with : 

1.  An  execution,  against  the  property  of  the  defendant, 
must  have  been  issued  to  the  sheiiff  of  the  county  in  which 
he  was  an*ested,  and  returned  by  that  sheriff,  wholly  or 
partly  unsatisfied. 

'2.  An  execution,  against  the  person  of  the  defendant, 
must  have  been  issued  to  the  same  sheriff,  and  by  him 
returned,  not  less  than  fifteen  days  after  its  receipt,  to  the 
effect  that  the  defendant  could  not  be  found  within  his 
county. 

Doto^of        §  598.  The  sheriff  must  diligently  endeavor  to  serve  an 
saoii  exe-  execution  issued  and  delivered  to  him,  as  prescribed  in  the 

last  section,  notwithstanding  any  direction  he  may  receive 

from  the  plaintiff,  or  his  attorney. 

Defraioes       S  599.  In  an  action  against  bail,  it  is  a  defence,  that  an 

In  action  ,  ,_  ,_  /•i 

awinat  execution,  agamst  the  property,  or  against  the  person,  of  the 
defendant  in  the  original  action,  was  not  issued,  as  pre- 
scribed  in  the  last  section  but  one ;  or  that  it  was  not  issued 
in  sufficient  time  to  enable  the  sheriff  to  serve  it ;  or  that  a 
directioij  was  given,  or  other  fraudulent  or  collusive  means 
were  used,  by  the  plaintiff  or  his  attorney,  to  prevent  the 
service  thereof. 
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§  600.  If  tie  defendant  in  the  original  action,  after  his  Relief  of 
discharge  upon  bail,  is  imprisoned,  either  within  or  without  pltpT 
the  State,  upon  a  criminal  charge,  or  a  conviction  of  a  crim-  oned^on" 
inal  offence,  the  court,  in  which  an  action  against  the  bail  is  ©h^ef^ 
pending,  may,  before  the  expiration  of  the  time  to  answer, 
and  upon  notice  to  the  adverse  party,  make  such  an  order 
for  the  relief  of  the  bail,  as  justice  requires. 


§  601.  Except  in  an  action  to  recover  a  chattel,  the  bail  Bau  ex- 
must  be  exonerated  where  either  of  the  following  events  by  death, 
oocors,  before  the  expiration  of  the  time  to  answer  in  an 
action  against  them : 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  him- 
self amenable  to  the  process,  direction,  or  proceedings,  with 
respect  to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he 
was  arrested. 

Where  either  event  occurs,  after  the  commencement  of  the 
action  against  the  bail,  the  court  may,  in  its  discretion,  impose 
the  payment  of  the  plaintiff's  costs  and  expenses,  incurred 
after  the  return  of  the  execution  against  the  person,  as  a  con- 
dition of  allowing  the  exoneration.  And  the  court  may,  by 
an' order,  made  upon  notice  to  the  adverse  party,  grant  such 
further  time  as  it  deems  just,  after  answer,  for  the  surrender 
of  the  original  defendant.  In  that  case,  his  surrender, 
within  the  time  so  granted,  has  the  same  effect,  as  if  it  had 
been  made  before  answer. 


TITLE  II. 

Infwru^ion. 

AincLB  1.  Oues  where  an  Injanction  may  be  granted ;  g^nting  and  aerriee  of 
an  injnnotion  order. 
2.  Secority. 
8.  Vacating  or  modif  jing  an  injonction  order. 
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TITLES. 


,  ABTIOIiE  FIBST. 

Casks  whxbb  an  Ikjitnotion  mat  bb  aRAzrrBD ;  eRANTore  asd  Sbrtiob  op 

AK  iNJimcnoN  Obdeb.  < 

Bbo.  (SQ2.  Writ  of  injanction  abolished,  and  order  sabstitated. 

005.  Injunction,  when  the  right  thereto  depends  upon  the  nature  of  the  action, 

604.  Id.;  when  the  right  thereto  depends  upon  extrinsic  facts. 

605.  Restrictions  upon  injanction  to  restrain  State  officers. 

006.  Bj  whom  injanction  granted  in  other  cases. 

607.  Proof  necessary  to  procure  injanction. 

608.  At  what  time  the  order  maj  be  granted. 

609.  When  notice  required  or  not  required.    Injunction  pending  an  appli- 

cation. 

610.  Order  must  redte  ground^;  service  of  order. 

Writ  of  §  602.  The  writ  of  injunctiod  has  been  abolished.  A 
Mongol-  temporary  injunction  may  be  granted  by  order,  as  prescribed 
order  sub-  in  this  article. 

stituted. 

tnjuno-         §  603.  Where  it  appears,  from  the  complaint,  that  the 

when  the  plaintiff  demands  and  is  entitled  to  a  judgment  against  the 

thereto     defendant,  restraining  the  commission  or  continuance  of  an 

upon  the  act,  the  commission  or  continuance  of  which,  during  the 

of  the       pendency  of  the  action,  would  produce  injury  to  the  plaintiflf, 

an  injunction  order  may  be  granted  to  restrain  it.    The  case, 

provided  for  in  this  section,  is  described  in  this  act,  as  a 

case  where  the  right  to  an  injunction  depends  upon  the 

nature  of  the  action. 


Id. ;  when      §  604.  In  either  of  the  following  cases,  an  injunction 

toewfe^*  order  may  also  be  granted  in  an  action : 

S^*^^'        1  •  Where  it  appears,  by  allegations  extrinsic  to  the  com- 

t^^^^  plaint,  that  the  defendant,  during  the  pendency  of  the 
action,  is  doing,  or  procuring,  or  suffering  to  be  done,  or 
threatens,  or  is  about  to  do,  or  to  procure,  or  suffer  to  be 
done,  an  act,  in  violation  of  the  plaintiff^s  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judg- 
ment ineffectual,  an  injunction  order  may  be  granted  to 
restrain  him  therefrom. 
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2.  Where  it  appears,  by  allegations  extrinsic  to  the  com* 
plaint,  that  the  defendant,  during  the  pendency  of  the 
action,  threatens,  or  is  abont  to  remove,  or  to  dispose  of  his 
property,  with  intent  to  defraud  the  plaintiflF,  an  injunction 
order  may  be  granted,  to  restrain  the  removal  or  disposi- 
tion. 


§  605.  Where  a  duty  is  imposed  by  statute  upon  a  State  Reetrio- 
officer,  or  board  of  State  officers,  an  injunction  order  to  ppon  ^ 
restrain  him  or  them,  or  a  person  employed  by  him  or  them,  ^^^^ 
from  the  performance  of  that  duty,  or  to  prevent  the  exe-  s^te 
cntion  of  the  statute,  shall  not  be  granted,  except  by  the 
supreme  court,  at  a  general  term  thereof,,  sitting  in  the  de- 
partment  in  which  the  officer  or  board  is  located,  or  the 
doty  is  required  to  be  performed ;  and  upon  notice  of  the 
application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

§  606.  Except  where  it  is  otherwise  specially  prescribed  ^J^^°* 
by  law,  an  injunction  order  may  be  granted  by  the  court  in  ^J^^^d 
which  the  action  is  brought,  or  by  a  judge  thereof,  or  by  JJlges?**^ 
any  county  judge;  and  where  it  is  granted  by  a  judge,  it 
may  be  enforced  as  the  order  of  the  court. 

§  607.  The  order  may  be  granted,  in  a  case  where  the  JJ^J^,™ 
right  to  an  injunction   depends  upon  the  nature  of  the  f^^"® 
action,  where  it  appears  to  the  court  or  judge,  by  the  affi-  *^^°- 
davit  of  the  plaintiff,  or  any  other  person,  that  a  sufficient 
cause  of  action  exists.     In  any  other  case,  provided  for  in 
this  article,  it  may  be  granted,  where  it  appears,  upon  the 
like  proof,  to  the  court  or  judge,  that  a  sufficient  cause  of 
action  exists,  and  that  the  eictrinsic  aUegations,  required  to 
be  made,  are  true  in  fact 

§  608.  The  order  may  be  granted,  at  any  time  after  the  At  w^t 
commencement  of  the  action,  and  before  final  ludgment.     It  order 

'  •!       o  maybe 

may  also  be  granted  to  accompany  the  summons ;  in  which  g»nted. 
case;  a  complaint  need  not  be  presented  to  the  court  or 
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judge,  upon  the  application  therefor :  but,  for  the  purpose 
of  determining  whether  the  order  was  properly  granted,  a 
complaint,  thereafter  made,  must  be  regarded  as  having 
been  made  at  the  time  of  the  application. 

When  §  609.  The  order  may  be  granted,  upon  or  without  notice, 

required  in  the  discretion  of  the  court  or  Judge,  unless  the  defendant 
required,  has  auswcrcd ;  in  which  case,  it  can  be  granted  only  upon 
tionpend- notice.  Where  an  application  for  an  injunction  is  made 
pi^aSoEu"  upon  notice,  either  before  or  after  answer,  the  court  or  judge 

may  enjoin  the  defendant,  until  the  hearing  and  decision  of 

the  application. 


.Order  §  GIO.   The  injunction   order  must    briefly  recite  the 

recite  OTOunds  for  the  injunction.  Where  it  is  granted  by  the 
MiTioeoSr  court,  it  must  be  served  by  delivering  a  certified  copy 
thereof;  where  it  is  granted  by  a  judge,  it  must  be  served 
by  showing  the  original  order,  and  delivering  a  copy  thereof 
Service  of  the  order,  upon  a  corporation,  may  be  made  as 
prescribed  in  this  act,  for  making  personal  service  of  a  sum- 
mons upon  a  corporation.  Copies  of  the  papers,  upon 
which  the  order  was  granted,  must  be  delivered  vnth  the 
copy  of  the  order. 


ABTIOIiE  SECOND, 

Sbcukitt. 

8bc.  611.  Security,  on  staying  proceedings  in  an  action,  before  triaL 
612<  Id. ;  after  trial,  and  before  judgment. 
618.  Id.;  after  Judgment. 
614.  Money  deposited  may  be  paid  over. 
616.  Undertaking  to  be  cancelled  thereupon. 

616.  Security,  on  staying  proceedings  after  verdict,  in  ejeotment  or  dower. 

617.  Id. ;  damages  to  include  waste. 

618.  Deposit  may  be  dispensed  with. 

619.  Undertaking  and  deposit;  when  dispensed  with. 
680.  Security  in  other  cases. 

621.  Special  cases  excepted. 

622.  When  undertaking  deemed  forfeited. 
628.  Damages ;  how  ascertained. 

624.  Damages  sustained  by  a  tliird  person. 

625.  Action  on  the  undertaking. 
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ART  2 

§  611.  An  injunction  order  shall  not  be  granted,  to  stay  security, 
the  trial  of  an  action,  in  which  the  complaint  demands  judg-  Sg^prol 
ment  for  a  sum  of  money  only,  after  issue  has  been  joined  JS^**^* 
therein,  unless  the  party  applying  therefor  gives  an  under-  before' 
taking  to  the  party  enjoined,  with  sufficient  sureties,  to  the  *^*** 
effect,  that  he  will  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  which  may  be  recovered 
by  him  in  the  action  stayed  by  the  injunction,  not  exceeding 
a  sum,  speci^d  in  the  undertaking ;  and,  also,  all  damages 
and  costs  that  may  be  awarded  to  him,  in  the  action  in 
which  the,  injunction  order  is  granted. 

§  612.  An  injunction  order  shall  not  be  granted,  to  stay  Jd. ;  after 
proceedings  in  an  action  specified  in  the  last  section,  after  ?>eJore 
Terdict,  report,  or  decision,  and  before  final  judgment  there-  ™®^*- 
upon,  unless  a  sum  of  money,  sufficient  to  cover  the  sum 
awarded  by  the  verdict,  report,  or  decision,  and  the  costs  of 
the  action,  is  first  paid,  by  the  party  applying  for  the  injunc- 
tion into  the  court,  in  which  his  action  is  commenced,  or  an 
undertaking  for  the  payment  thereof,  with  interest,  is  given, 
83  prescribed  in  this  article. 

§  613.  An  injunction  order  shall  not  be  granted,  to  stay  id.,  after 
proceedings  upon  a  judgment  for  a  sum  of  money,  unless  ment. 
the  following  requisites  are  complied  with,  by  the  party 
applying  therefor : 

1.  The  full  amount  of   the  judgment,  including  costs,  ' 
mnst  be  paid  by  him,  into  the  court  in  which  his  action  is 
commenced;  or  an  undertaking  in  lieu  thereof  must  be 
given,  as  prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient 
sopeties,  to  pay  to  the  party  enjoined,  all  damages  and  costs, 
which  may  be  awarded  to  him  by  the  court,  in  the  action 
in  which  the  injunction  order  is  granted ;  not  exceeding  a 
sum,  specified  in  the  undertaking. 

§  614.  Money  paid  into  court,  as  prescribed  in  the  last  Monwr 
two  sections,  may  be  paid  over,  by  the  direction  of  the  court,  maj  be 
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TITIiB2. 


to  the  party  whose  proceedings  are  stayed,  upon  his  giving 
an  undertaking  to  the  people  of  the  State,  with  sufficient 
sureties,  in  a  sum  fixed  by  the  court,  to  pay  the  money  and 
interest,  or  any  part  thereof,  as  directed  in  the  order  or 
judgment  of  the  court. 

Under-         §  615.  Where  money  so  paid  into  court  has  been  paid 

i«  wm-  ^  over  to  the  party  whose  proceedings  are  stayed,  if  the  final 

there-       dccisiou  of   the  action,  in  which   the  injunction  order  is 

"^^"        granted,  is  against  the  party  obtaining  it,  the  court  must  give 

such  directions,  as  justice  requires,  with  respect  to  cancelling 

the  undertaking  given  by  the  successful  party;   making 

perpetual  the  injunction  staying  collection  of  the  judgment ; 

and  requiring  the  judgment  to  be  discharged  of  record. 

securiiy  §  616.  An  injunction  order  shall  not  be  granted,  to  stay 
ingpro-  proceedings  in  an  action  of  ejectment,  or  for  dower,  after, 
after  ver-  verdict,  report,  or  decision,  unless  the  party  applying  there- 
ejectment  for  gives  an  undertaking,  with  sufficient  sureties,  to  pay  to 
the  party  enjoined,  or  his  representative,  all  damages  and 


costs,  not  exceeding  a  sum  specified  in  the  undertaking, 
which  may  be  awarded  to  him,  in  the  action  wherein  the 
injunction  was  granted. 

Id.; dam.  §  617.  Where  an  undertaking  is  given,  as  prescribed  in 
inohi^e  the  last  scctiou,  the  damages  to  be  paid,  upon  the  vacating 
waste.  ^£  ^j^^  injunction  order,  or  the  decision  of  the  action  against 
the  party  obtaining  it,  include,  not  only  the  reasonable  rents 
and  profits  of  the  real  property,  recovered  by  the  verdict, 
report,  or  decision,  but  all  waste  committed  upon  the  prop- 
erty, after  the  gi-anting  of  the  injunction. 

Deposit         §  618.  In  a  case,  where  money  is  required  by  the  fore- 
SSensed  S^}^S  8^<5tions  of  this  article,  to  be  paid  into  court,  the  court 


wi 


spei 
Itb. 


or  judge  may  dispense  with  the  payment,  and  may  require 
the  party  to  give,  in  lieu  thereof,  an  undertaking,  with  two 
or  more  sureties,  to  pay  the  sum  specified,  with  interest,  as 
directed  by  the  court.  If  an  undertaking  is  required,  in 
addition  to  the  deposit,  both  undertakings  may  be  con- 
tained in  the  same  instrument,  at  the  election  of  the  party 
applying  for  the  injunction. 
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§  619.  The  forgoing  sections  of  this  article  do  not  apply  under- 
to  a  case,  where  an  injunction  order  is  applied  for,  to  stay  ^^^ 
proceedings  in  another  action,  on  the  ground  that  a  judg-  wtSL"^' 
ment,  verdict,  report,  or  decision  therein  was  obtained  by  ^tC""*^ 
actnal  fraud.     In  that  case,  the  court  or  judge  granting  the 
injonction  order  may  dispense  with  the  deposit  of  money,  or 
the  execution  of  an  undertaking,  except  as  prescribed  in  the 
next  section. 


§  620.  Where  special  provision  is  not  otherwise  made  by  seoori^ 
law  for  the  security  to  be  given  upon  an  injunction  order,  oases, 
the  party  applying  therefor  must  give  an  undertaking,  with 
or  without  sureties,  as  the  court  or  judge  directs,  to  the 
effect,  that  the  plaintiff  will  pay  to  the  party  enjoined,  such 
dami^es,  not  exceeding  a  sum,  specified  in  the  undertaking, 
as  he  may  sustain  by  reason  of  the  injunction,  if  the  court 
finally  decides  that  the  plaintiff  was  not  entitled  thereto. 


§  621.  The  foregoing  provisions  of  this  article  do  not  Special 
aisct  any  special  statutory  provision,  whereby  security  upon  oepted. 
gnuiting  an  injunction  order  may  be  dispensed  with,  in  a 
particular  case,  or  the  security  to  be  given  in  a  particular 
case  is  otherwise  regulated. 

§  622.  The  court  is  deemed  to  have  finally  decided,  that  when 
the  plaintiff  was  not  entitled  to  the  injunction,  within  the  ^°|. 
meaning  of  this  article,  or  of  an  undertaking  given  pursu-  forfeited 
ant  thereto,  in  either  of  the  following  cases : 

1.  Where  the  right  to  an  injunction  depends  upon  the 
nature  of  the  action,  when  a  final  judgment  is  rendered  in 
the  action,  which  does  not  establish  the  plaintiff's  right  to  a 
perpetual  injunction. 

2.  In  any  other  case,  when  the  injunction  order  is  vacated ; 

or,  if  an  application  to  vacate  it  is  not  made,  or  is  denied, 

^Q  final  judgment  against  the  plaintiff  is  rendered  in  the 

action ;  or,  if  two  or  more  causes  of  action  are  joined  in 

the  complaint,  when  final  judgment  is  so  rendered  upon  the 
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tained. 


cause  of  action,  with  respect  to  which  the  injunction  order 
was  granted. 

3.  Where  an  appeal  is  taken  from  a  judgment  or  order, 
specified  in  either  of  the  last  two  subdivisions,  and  a  stay 
of  proceedings  is  obtained  thereupon,  when  the  judgment  or 
order  is  finally  aflSrmed  in,  or  the  appeal  is  dismissed  by,  the 
highest  court,  to  which  an  appeal  therefrom  is  taken. 


Damages,  §  623.  The  damages,  sustained  by  reason  of  an  injunction, 
as^OT-^  may  be  ascertained  and  determined  by  the  coiui),  or  by  a 
referee,  appointed  by  the  court ;  and  the  decision  of  the 
court  thereupon,  or  an  order  confirming  the  report  of  the 
referee,  is  conclusive,  as  to  the  amount  of  those  damages^ 
upon  all  the  persons  who  have  executed  the  undertaking, 
unless  it  is  reversed  upon  appeal.  The  court  may,  in  its 
discretion,  direct  that  the  sureties  have  notice  of  the  hear- 
ing, or  of  an  appeal,  and  may  prescribe  the  time  and  man- 
ner of  giving  them  notice. 


Damages  §  624.  Where  the  defendant  enjoined  was  an  officer  of  a 
by^a  Lhu-d  corporation,  or  joint-stock  association,  or  a  bailee,  agent, 
person,     ^p^g^^g^  qj.  other  representative  of  another,  and  the  damages, 

sustained  by  him,  are  less  than  the  sum  specified  in  the 
undertaking,  the  court  or  the  referee  may  also  separately 
ascertain  and  determine  the  damages  sustained,  by  reason  of 
the  injunction,  by  the  corporation,  association,  or  person, 
whom  the  defendant  represents,  to  an  amount  not  exceeding 
the  surplus  of  the  sum  specified  in  the  undertaking ;  and 
those  damages  may  be  recovered  in  a  separate  action, 
brought  as  prescribed  in  the  next  section. 


Action  §  625.  Where  the  damages  have  been  ascertained  by  the 

under-      dccisiou  of  the  court,  or  the  confirmation  of  a  referee's  report, 


taking. 


as  prescribed  in  the  last  two  sections,  any  person,  entitled  to 
the  benefit  of  an  undertaking,  executed  pursuant  to  the 
provisions  of  this  title,  may  bring  an  action  thereon,  with 

out  further  leave  of  the  court. 
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ARTICLE  THIRD. 

VaCATINO  OB  HODITHNa  AN  Ikjunotiok  Obdkb. 

Sic.  636.  Application  to  yacate  or  modify,  without  notice. 

627.  Id. ;  upon  notice. 

628.  When  prior  motion  not  to  prejudice  sabseqnent  application. 
6S9.  New  undertaking  may  be  required. 

630.  Verified  answer  to  have  the  effect  only  of  an  affidavit. 

631.  When  merits  of  action  may  be  litigated. 
630.  When  merits  not  to  be  litigated. 

633.  Extrinsic  questions  of  fact  to  be  determined. 

634.  Proof  upon  questions  of  fact. 

§  626.  Where  the  injimction  order  was  granted  without  ^Jp^ 
notice,  the  party  enjoined  may  apply,  upon  the  papers  upon  ^^y^ 
which  it  was  granted,  for  an  order  vacating  or  modifying  without 
the  injunction  order.  Such  an  application  may  be  made, 
without  notice,  to  the  judge  who  granted  the  order,  or  who 
held  the  term  of  the  <jourt  where  it  was  granted;  or  to 
the  general  term  of  the  court.  It  cannot  be  made  without 
notice,  to  any  other  judge  or  term,  unless  the  applicant  pro- 
duces proof,  by  affidavit,  that,  by  reason  of  the  absence  or 
other  disability  of  the  judge  who  granted  the  order,  the 
application  cannot  be  made  to  him ;  and  that  the  applicant 
win  be  exposed  to  great  injury,  by  the  delay  required  for  an 
application  upon  notice.  The  affidavit  must  be  filed  with 
the  clerk :  and  a  copy  thereof,  and  of  the  order  vacating  or 
modiiying  the  injunction  order,  must  be  served  upon  the 
plaintiff's  attorney,  before  that  order  takes  effect. 


§627.  Where  the  injunction  order  was  granted  upon  id.;  upon 
notice,  the  party  enjoined  may  also  apply,  upon  notice,  to 
the  judge  who  granted  it,  or  to  the  court,  at  a  term  where 
a  contested  motion  in  the  action  may  be  heard,  for  an  order, 
vacating  or  modifying  the  injunction  order.  Such  an 
application  may  be  founded  upon  the  papers  upon  which 
the  injunction  was  granted ;  or  upon  proof,  by  affidavit,  on 
th-  part  of  the  defendant ;  or  both.  Where  it  is  founded 
apoD  proof  on  the  part  of  the  defendant,  it  may  be  opposed 
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by  new  proof,  by  affidavit,  on  the  part  of  the  plaintifl^  tend- 
ing to  sustain  any  ground  for  the  injunction,  recited  in  the 
order,  but  no  other. 


When  §  628.  The  granting  or  denial  of  an  application,  made  aS 

motion     presciibed  in  the  last  section,  founded  only  upon  the  papers 
prejudice  upou  which  the  ii^uuctiou  order  was  granted,  does  not  prc- 
quent      judicc  a  subscqucut  application,  seasonably  made,  founded 
tion,        upon  proof,  by  affidavit,  on  the  part  of  the  defendant.     And 
the  granting  or  denial  of  either  application  does  not  preju- 
dice a  subsequent  application,  seasonably  made,  founded 
.  upon  the  failure  of  a  complaint,  which  had  not  been  made 
at  the  time  of  the  former  application,  to  set  forth  a  cause  of 
action,  sufficient  to  entitle  the  plaintiff  to  the  injunction 
order,  upon  one  or  more  grounds,  recited  therein. 


New  un-       §  629.  Upou  the  hearing  of  an  application,  upon  notice, 
mV  be*^^  to  vacate  or  modify  an  injunction  order,  the  court  or  judge 

reqnired.  t      ^^   -l*  •      ji  •  3* imp 

may  require  a  new  undertaking,  m  the  same  or  m  a  difrer- 
ent  sum,  to  be  given  by  the  plaintiff,  with  the  like  sureties, 
and  to  the  like  effect,  as  upon  granting  an  original  order. 
The  persons  executing  the  new  undertaking  become  liable 
thereon,  as  if  they  had  executed  it  upon  the  granting  of  the 
original. order.  The  persons  who  executed  the  original  un- 
dertaking remain  liable  thereon,  until  the  new  undertaking 
is  given  and  approved,  and  no  longer. 


Verified  8  630.  Upou  the  hearing  of  a  contested  application  for 
have  the  au  injunction  order,  or  to  vacate  or  modify  such  an  order,  a 
of  an       verified  answer  has  the  effect  only  of  an  affidavit. 

affidavit.  "^ 

When  §  631.  In  a  case  where  the  right  to  an  injunction  depends 

merits  of  i  /»     i  •  i  •     i 

action      upon  the  nature  of  the  action,  the  court  or  judge,  upon  an 

litigated,  application  specified  in  the  last  section,  must,  if  necessary 

for  the  purposes  of  the  motion,  determine,  as  a  question  of 

fact,  the  truth  of  each  allegation  of  the  complaint,  essential 

to  granting  or  sustaining  the  injunction  order. 
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§  632.  In  any  other  case,  the  court  or  judge,  upon  an  when 
application  specified  in  the  last   section   but  one,  must  ![|>Tto  be 
assume  the  truth  of  each  allegation  of  the  complaint,  which  ^'^*^- 
id  essential  to  granting  or  sustaining  the  injunction,  and 
respecting  which  there  is  conflicting  evidence ;  although  a 
conflict  of  evidence  may  be  taken  into  consideration,  for 
the  purpose  of  fixing  the  amount  of  the  security  to  be 
given  by  the  plaintifE. 

§  688.  Where   the  plaintiff's  right    to    an    injunction  Bxtrimio 
depends  partly  upon  all^ations  extrinsic  to  the  complaint,  S^ISlot^"' 
the  truth  of  those  allegations  must  be  determined,  as  a  termined. 
question  of  fisict,  by  the  court  or  judge,  upon  an  application  . 
to  vacate  or  modify  an  injunction  order. 

§  634.  The  determination  of  a  question  of  fact^  arising  as  proof 
specified  in  the  last  section,  may  be  made  upon  the  proof  qmtioni 
adduced  on  both  sides ;   or  the  hearing  may  be  adjourned 
for  the  purpose  of  enabling  the  parties  to  procure  Airther 
evidence,  either  by  affidavit,  or  by  deposition  taken  before 
a  referee,  appointed  for  that  purpose  by  the  court  or  judge. 


TITLE  III. 

Attachment  of  properpy. 

ixruaM  1.  Omm  where  a  wanant  of  attachment  may  be  granted ;  and  prooeed- 

inge  npon  granting  the  same. 
%,  Executing  the  warrant  pending  the  action. 
8.  Vacating  or  modifying  the  warrant ;  discharging  the  attachment. 
4.  Begalationa  where  there  are  two  or  more  warrants  against  the  same 

defendant. 
6.  Proceedings  after  judgment;  rights  of  parties  and  duties  of  the 

eheriff,  after  the  warrant  is  vacated  or  annaUed,  or  tlie  attachment 

disehaiged. 

ABTICIiE  FIBST. 

Caibb  wbzbb  a  WABRAirr  of  Attachmsnt  mat  bb  graktbd;  and  Pbo- 

CKKDIKG8  UPON  QRAITTIKG  THB  0A1IB. 

fteo.  685.  In  what  actions  a  warrant  of  attachment  maj  be  granted. 
688.  What  must  be  shown  to  procare  the  warrant. 
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'^^^^^^  ^  Bbc.  687.  Wanant  in  action  against  pablic  officer,  etc,  for  pecalatlon. 

688.  When  and  bj  whom  the  warrant  maj  be  granted. 

689.  Affidavits  to  be  filed. 

640.  Becnritj  on  obtaining  warrant. 

641.  Contents  of  warrant ;  to  whom  directed. 
648.  Validity  of  undertaking. 

lu  what        §  635.  A  warrant  of  attachment  against  the  property  of 

»  wramt  one  or  more  defendants  in  an  action,  may  be  granted  upon 

ment       the  application  of  the  plaintiff,  in  a  case  specified  in  the  next 

granted,   scction,  whero  the  complaint  demands  judgment  for  a  sum 

of  money  only,  and  it  appears,  fix>m  the  complaint,  that  the 

action  is  brought  to  recover  damages  for  one  or  more  of  the 

following  causes : 

1.  Breach  of  contract,  express  or  implied,  other  than  a 
contract  to  marry. 

2.  Wrongful  conversion  of  personal  property. 

8.  Loss  of,  or  damage  or  injury  to,  personal  property,  in 
consequence  of  negligence,  fraud,  or  other  misconduct 


mSrt  be  §  ^^^-  ^^  or<ler  to  entitle  the  plaintiff  to  such  a  wairant, 
prooSe^  he  must  show,  by  affidavit,  to  the  satisfaction  of  the  judge 
SntT*^   granting  the  same,  as  follows : 

1.  That  a  sufficient  cause  of  action  exists  against  the 
defendant,  to  recover  damages  for  one  or  more  of  the  causes 
specified  in  the  last  section.  If  the  action  is  to  recover  dam- 
ages for  breach  of  a  contract,  the  affidavit  tnust  show  that 
the  plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over 
and  above  all  counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation,  or 
not  a  resident  of  the  State ;  or,  if  he  is  a  natural  person  f^d 
a  resident  of  the  State,  that  he  has  departed  therefrom, 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service 
of  a  summons,  or  keeps  himself  conceal^  therein  with  the 
like  intent ;  or,  if  the  defendant  is  a  natural  person,  or  a 
domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove,  property  from  the  State,  with  intent  to  defraud 
his  or  its  ci'editors ;  or  has  assigned,  disposed  of,  or  secreted, 
or  is  about  to  assign,  dispose  of  ^r  secrete  property,  with 
the  like  intent. 
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AST  1 

§  637.  A  warrant  of  attachment,  against  the  property  of  warrant 
one  or  more  defendants  in  an  action,  may  also  be  granted,  Ij^^it '^ 
upon  the  application  of  the  plaintiff,  where  the  complaint  officer, 
demands  judgment  for  a  sum  of  money  only ;  and  it  appears,  ^^^ 
fipom  the  complaint,  that  the  action  is  brought  to  recover  ^^^ 
money,  funds,  credits,  or  other  property,  held  or  owned  by 
the  State,  or  held  or  owned,  officially  or  otherwise,  for  or  in 
behalf  of  a  public  or  governmental  interest,  by  a  municipal 
or  other  public  corporation,  board,  officer,  custodian,  agency, 
or  agent,  of  the  State,  or  of  a  city,  county,  town,  village,  or 
other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained, 
received,  converted,  or  disposed  of;  or  in  the  obtaining, 
reception,  payment,  conversion,  or  disposition  of  which, 
without  right,  he  has  aided  or  abetted ;  or  to  recover  dam- 
ages for  so  obtaining,  receiving,  paying,  converting,  or  dis- 
posing of  the  same ;  or  the  aiding  or  abetting  thereof.    In 
order  to  entitle  the  plaintiff  to  a  warrant  of  attachment,  in 
a  case  specified  in  this  section,  he  must  show,  by  affidavit, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufficient 
cause  of  action  exists  against  the  defendant,  for  a  sum, 
stated  in  the  affidavit. 


§  638,  The  warrant  may  be  granted  by  a  judge  of  the  when 
court,  or  by  any  county  judge,  at  any  time  after  the  com-  whoi/the 
mencement  of  the  action,  and  before  final  judgment  therein,  ^^e 
It  may  also  be  granted,  before  the  service  of  the  summons ;  ^^^ 
in  which  case,  a  complaint  need  not  be  presented  to  the 
jndge,  upon  the  application  therefor ;  but,  for  the  purpose 
of  determining  whether  the  warrant  was  properly  granted, 
a  complaint,  thereafter  made,  must  be  regarded  as  having 
been  made  at  the  time  of  the  application.     In  the  same  case, 
personal  service  of  the  summons  must  be  made  upon  the 
defendant,  against  whose  property  the  warrant  is  granted, 
within  thirty  days  after  the  granting  thereof;  or  else,  before 
the  expiration  of  the  same  time,  service  of  the  summons  by 
publication  must  have  been  commenced,  or  service  thereof 
must  have  been  made  without  the  State,  pursuant  to  an 
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order  obtained  therefor,  as  prescribed  in  this  act ;  and,  if 
publication  has  been,  or  is  thereafter  commenced,  the  service 
must  be  niade  complete,  by  the  continuance  thereof. 


tob^LedT     §  ^^^"  ^^^  plaintiff  procuring  the  warrant  must,  within' 
ten  days  after  the  granting  thereof,  cause  the  affidavits, 
upon  which  it  was  granted,  to  be  filed  in  the  office  of  the 
clerk  of  the  county  where  the  action  is  triable. 


seonrit^  §  640.  The  judge,  before  granting  the  warrant,  must  re- 
iog  wu^  quire  a  written  undertaking,  on  the  part  of  the  plaintiff, 
with  sufficient  sureties,  to  the  effect,  that  if  the  defend* 
ant  recovers  judgment,  or  if  the  warrant  is  vacated,  the 
plaintiff  will  pay  all  costs,  which  may  be  awarded  to  the 
defendant,  and  all  damages,  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  two  hundred  and  fifty 
dollars.  But  this  section  does  not  apply  to  a  case,  where 
the  action  is  brought  for  a  cause  specified  in  section  637  of 
this  act,  or  where  it  is  specially  prescribed  by  law  that  seca- 
rity  may  be  dispensed  with,  or  where  the  security  to  be 
given  is  specially  regulated  by  law. 


rant. 


Gontentf      §  641.  The  Warrant  must  be  subscribed  by  the  judge  and 

rant;  to    the  plaintiff 's  attomcy,  and  must  briefly  recite  the  ground 

directed,  of  the  attachment    It  may  be  directed,  either  to  the  sheriff 

of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 

county.    It  must^  require  the  sheriff  to  attach  and  safely 

keep,  so  much  of  the  property,  within  his  county,  which  the 

defendant  has,  or  which  he  may  have,  at  any  time  before 

final  judgment  in  the  action,  as  will  satisfy  the  plaintiff's 

demand,  with  costs  and  expenses.     The  amount  of  the 

'    plaintiff's  demand  must  be  specified  in  the  warrant,  as 

stated  in  the  affidavit.    Warrants  may  be  issued  at  the 

same  time,  to  sheriflb  of  different  counties. 
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ABT.a. 


§  643.  It  is  not  a  defence  to  an  action  upon  an  iinaer-  validity 
tating,  given  upon  granting  a  warrant  of  attaclunent,  that  ^jdi^*^ 
the  warrant  was  granted  improperly,  for  want  of  jurisdic- 
tion, or  for  any  other  causa 


ARTICLE  SECOND. 

SjuDuifriMG  THB  Wabbabt,  phnddtg  thb  Action. 

Sbl  648b  Jadge  who  granted  warrant  controls  Ite  execution ;  power  of  the  court 
thereupon. 

644.  Sheriff  mast  attach  property  of  defendant. 

645.  What  interest  in  real  property  maj  be  attached. 

646.  Attachment  of  unpaid  Babseription  to  foreign  corporation. 

647.  Id. ;  interest  In  corporation. 

648.  Id. ;  negotiable  secnrities. 

649.  Hqw  projMrtj  to  be  attached. 

660.  Certificate  of  defendant's  Interest  to  be  furnished. 

651.  Person  refusing  certificate  maj'be  examined. 

658.  Rights  of  owner  or  master  of  vessel  on  which  goods  have  been  shipped. 

653.  Foregoing  section  not  to  apply  In  certain  cases. 

654.  Sheriff  must  make  inventory. 

655.  Sheriff  may  maintain  actions. 

666.  Perishable  goods  to  be  sold. 

667.  Claim  of  property ;  how  tried. 
^S.  Prooeedings,  if  claimant  succeeds. 

669.  Finding,  not  to  prejudice  right  of  claimant. 

660.  Proceedings  on  claim  to  domestic  vessel. 

661.  Appraisers  to  be  sworn ;  valuation  to  be  returned. 

663.  Undertaking  to  be  given. 

668.  Vessel ;  when  to  be  discharged. 

664.  When  nndertaking  to  be  sued. 

665.  Defence  in  such  an  action ;  plaintiff's  recovery. 

666.  Foreign  vessel ;  how  valued. 

667.  Notice  thereof 

668.  Plaintiff  to  give  undertaking  with  sureties. 
660.  Vessel ;  when  to  be  discharged. 

670.  Terms  on  which  debtor  may  claim  vessel. 

671.  672,  673.  When  vessel  to  be  sold. 

674.  Sheriff  to  keep  property. 

675.  Sheriff  may  be  directed  to  pay  money  into  court. 

676.  When  he  may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 

678.  How  leave  to  bring  such  an  action  procured.  ^ 

679.  Plaintiff  may  be  Joined  with  sheriff,  after  action  commenced 

680.  Judge  to  direct  as  to  management  of  such  an  action,  etc. 

681.  Betum  of  inventory ;  how  enforced. 

§  643.  The  judge,  who  granted  the  warrant  of  attach-  Judge 
ment,  has  exclusive  control  over,  and  direction   of,  the  granted 

^^^ '  warrant 
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oontrou  proceedings  in  the  execution  thereof,  as  prescribed  in  this 
ootfon;  ^^^1^  9  except  that  the  court  may  assume  control  and  direc- 
SrSoi^  tion  thereof,  in  respect  to  the  matter  of  a  motion,  made  in 
the  action,  upon  notice ;  and  that,  in  case  of  the  expiration 
of  the  term  of  oflSce,  or  the  sickness  or  other  disability,  or 
the  absence  from  the  State,  of  the  judge  who  granted  the 
warrant,  control  and  direction  of  the  proceedings  may  be 
temporarily  exercised,  subject  to  the  assumption  thereof  by 
the  court,  by  any  other  judge  of  the  court,  or  by  the  county 
judge  of  the  county,  where  the  attached  property  is  situ- 
ated. Where  the  warrant  was  granted  by  a  county  judge, 
the  court  may,  by  order,  assume  thereafter  exclusive  control 
over,  and  direction  of  any  or  all  of  the  pixx^eedings,  and 
may  limit  the  action  of  the  county  judge  accordingly. 


Sus^*^  §  ^**'  ^^  sheriff  must  inunediately  execute  the  warrant, 
*TO^  rt  ^y  levying  upon  so  much  of  the  real  property  of  the 
teu^t  defendant,  within  his  county,  not  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  and  of  the  personal  property  of 
the  defendant,  not  exempt  in  like  manner,  which  he  finds 
within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses.  He  must  take  into  his  custody 
all  books  of  account,  vouchers,  and  other  papers,  relating  to 
the  personal  property  attached,  and  all  evidences  of  the  de- 
fendant's title  to  the  real  property  attached,  which  he  must 
safely  keep,  to  be  disposed  of,  as  prescribed  in  this  titla  The 
sheriff,  to  whom  a  warrant  of  attachment  is  delivered,  may 
levy,  from  time  to  time,  and  as  often  as  is  necessary,  until 
the  amount,  for  which  it  was  issued,  has  been  secured,  or 
final  judgment  has  been  rendered  .in  the  action,  notwith- 
standing the  expiration  of  his  term  of  office. 


What  §  645.  The  real  property,  which  may  be  levied  upon  by 

in  real      virtuc  of  a  Warrant  of  attachment,  includes  any  interest  in 

property  .  -ii.!-  -ii 

may  be     real  property,  either  vested  or  not  vested,  which  is  capable 

of  being  aliened  by  the  defendant. 
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AWT  8. 

§  646,  Under  a  warrant  of  attachment  against  a  foreign  ^ttaoh- 
corporationy  other  than  a  corporation  created  by  or  under  unpaid' 
the  laws  of  the  United  States,  the  sheriff  may  levy  upon  ?S>n  t?^ 
the  sam  remaining  unpaid  upon  a  subscription  to  the  capi-  oorpm- 
tal  stock  of  the  corporation,  made  by  a  person  within  the  **^°' 
county ;  or  npon  one  or  more  shares  of  stock  therein,  held 
by  sncb  a  person,  or  transferred  by  him,  for  the  purpose  of 
avoidyig  payment  thereof. 

§  647.  The  rights  or  shares  which  the  defendant  has  in  J^^ 
the  stock  of  an  association  or  corporation,  together  with  the  JJJJ^"*" 
interest  and  profits  thereon,  may  be  levied  upon ;  and  the 
sheriff's  certificate  of  the  sale  thereof  entitles  the  purchaser 
to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  they  were  so  attached. 


§  648.  The  attachment  may  also  be  levied  upon  a  cause  g^y^gj^ 
of  action  arising  upon  contract ;  including  a  bond,  promissory  wouritie* 
note,  or  other  instrument  for  the  payment  of  money  only, 
in  terms  negotiable,  or  payable  to  the  bearer  or  holder 
thereof,  whether  past  due,  or  yet  to  become  due,  executed 
by  a  foreign  or  domestic  government,  state,  county,  public 
officer,  association,  municipal  or  other  corporation,  or  by  a 
private  person,  either  within  or  without  the  State ;  which 
belongs  to  the  defendant,  and  is  found  within  the  county. 
The  levy  of  the  attachment  thereupon  is  deemed  a  levy 
upon,  and  a  seizure  and  attachment  of,  the  debt  represented 
thereby. 


§  649.  A  levy  under  a  warrant  of  attachment  must  be  :how 
made  as  follows :  tobe   ^ 

1 .  Upon  real  property,  by  filing  with  the  clerk  of  the  * 
county,  where  it  is  situated,  a  notice  of  the  attachment, 
stating  the  names  of  the  parties  to  the  action,  the  amount 
of  the  plaintiff's  claim,  as  stated  in  the  warrant,  and  a 
description  of  the  particular  property  levied  upon.  The 
notice  most  be  subscribed  by  the  plaintiff's  attorney,  adding 
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his  office  address,  and  must  be  recorded  and  indexed  by 
the  clerk,  in  the  same  book,  in  like  manner,  and  with  like 
effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  personal  property,  capable  of  manual  delivery, 
including  a  bond,  promissory  note,  or  other  instrument  for 
the  payment  of  money,  by  taking  the  same  into  the  sheriff's 
actual  custody. 

3,  Upon  other  personal  property,  by  leaving  a  certified 
copy  of  the  warrant,  and  a  notice  showing  the  property 
attached,  with  the  person  holding  the  same ;  or,  if  it  con- 
sists of  a  demand,  other  than  as  specified  in  the  last  sub- 
division, with  the  person  against  whom  it  exists ;  or,  if  it 
consists  of  a  right  or  share  in  the  stock  of  an  association 
or  corporation,  or  interest  or  profits  thereon,  with  the  presi- 
dent, or  other  head  of  the  association  or  corporation,  or  the 
secretary,  cashier,  or  managing  agent  thereof. 

Gertifl-         §  650.  Upon  the  application  of  a  sheriff,  holding  a  war- 
fendantT  rant  of  attachment,  the  president  or  other  head  of  an  asso- 

interest         •    i.*  j»  ii_  •    i_«  • 

to  be  fur-  ciatiou  or  Corporation,  or  the  secretary,  cashier,  or  managing 
agent  thereof,  or  a  debtor  of  the  defendant,  or  a  person 
holding  property,  including  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money,  belonging  to 
the  defendant,  must  furnish  to  the  sheriff  a  certificate,  under 
his  hand,  specifying  the  rights  or  number  of  shares  of  the 
defendant,  in  the  stock  of  the  association  or  corporation, 
with  all  dividends  declared,  or  incumbrances  thereon ;  or 
the  amount,  nature,  and  description  of  the  property,  held 
for  the  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to 
the  defendant,  as  the  case  requires.  • 

PePBon  §  651.  If  a  person,  to  whom  application  is  made,  as  pre- 
certifloBte  scrfbcd  in  the  last  section,  refuses  to  give  such  a  certificate ; 
?Sim^  ^r  if  it  is  made  to  appear,  by  affidavit,  to  the  satisfaction  of 
^^'  the  court,  or  a  judge  thereof,  or  the  county  judge  of  the 
county  to  which  the  warrant  is  issued,  that  there  is  reason 
to  suspect  that  a  certificate  given  by  him  is  untrue,  or  that 

it  fails  fully  to  set  forth  the  facts,  required  to  be  shown 
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thereby;  the  court  or  judge  may  make  an  order,  directing  ^^t.8. 
him  to  attend,  at  a  specified  time,  and  at  a  place  within  the 
county  to  which  the  warrant  is  issued,  and  submit  to  an 
examination  under  oath,  concerning  the  same.  The  order 
may,  in  the  discretion  of  the  court  or  judge,  direct  an 
appearance  before  a  referee  named  therein. 

§  652.  Except  as  otherwise  prescribed  in  the  next  section.  Rights  of 


owner  or 


the  owner  or  master  of  a  vessel,  on  board  of  which  goods  master  of 
of  a  defendant,  against  whom  a  warrant  of  attachment  is  which 
issued,  have  been  shipped  for  transportation,  without  re-  Save  been 
shipment  or  transshipment  in  the  State,  to  a  port  or  place 
widiout  the  State,  may  transport  and  deliver  them  accord- 
ing to  their  destination,  notwithstanding  the  warrant; 
unless  the  plaintiflF,  his*  agent  or  attorney,  executes  to  the 
owner  or  the  master  of  the  vessel,  a  written  undertaking, 
with  sufficient  sureties,  in  a  sum  specified  therein,  to  pay 
him  all  expenses,  damages,  and  charges,  which  may  be  in- 
curred by  him,  or  to  which  he  may  be  subjected,  for  un- 
lading the  goods  from  the  vessel,  and  for  all  necessary 
detention  of  the  vessel,  for  that  purpose.  The  undertaking 
must  be  approved,  with  respect  to  its  form,  the  sum  speci- 
fied therein,  and  the  sufficiency  of  the  sureties,  by  a  judge 
of  the  court,  or  the  county  judge  of  the  county  wherein  the 
vessel  is  situated,  or,  in  the  city  and  county  of  New- York, 
by  a  judge  of  a  superior  city  court  within  that  city  and 
county. 

§  653.  The  last  section  does  not  apply,  where  the  owner  Foregoing 
or  master,  before  the  shipment  of   the  goods,  had  actual  not  uJ^ 
information  of  the  granting  of  the  warrant,  or  where  he  has,  Sei^i"* 
in  any  wise,  connived  at,  or  been  privy  to,  the  shipment  ^**^* 
thereof,  for  the  purpose  of  screening  them  from  legal  pro- 
ems, or  of  hindering,  delaying,  or  defrauding  creditors. 

§  654.  The  sheriff  must,  immediately  after  levying  under  sheriff 

Tin  11 A^ 

a  warrant  of  attachment,  make,  with  the  assistance  of  two  make  in^ 

disinterested  freeholders,  a  description  of  the  real  property,  ^^^  ^^' 

and  a  just  and  true  inventory  of  the  personal  property,  upon 
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which  it  was  levied,  and  of  the  books^  vouchers,  and  other 
papers  taken  into  his  custody,  stating  therein  the  estimated 
value  of  each  parcel  of  real  property  attached,  or  of  the 
interest  of  the  defendant  therein,  and  of  each  article  of  per- 
sonal property,  enumerating  such  of  the  latter  as  are  perish- 
abla  The  inventory  must  be  signed  by  the  sheriff  and  the 
appraisers ;  and  must,  within  five  days  after  the  levy,  be 
filed  in  the  office  of  the  clerk  of  the  county,  where  the  proj>- 
erty  is  attached. 


Sheriff  §  655.  The  sheriff  must,  subject  to  the  direction  of  the 
nfuiiiitaiii  court  or  judge,  collect  and  receive  all  debts,  effects,  and 
things  in  action,  attached  by  him.  He  may  maintain  any 
action  or  special  proceeding,  in  his  own  -name,  or  in  the 
name  of  the  defendant,  which  is  necessary,  for  that  purpose, 
or  to  reduce  to  his  actual  possession  an  article  of  personal 
property,  capable  of  manual  delivery,  but  of  which  he  has 
been  unable  to  obtain  possession.  And  he  may  discontinue 
such  an  action  or  special  proceeding,  at.  such  time  and  on 
such  terms,  as  the  court  or  judge  directs. 


Peri^-  §  656.  If  property  attached,  other  than  a  vessel,  is  perish- 
to  be  sold,  able,  the  court  or  judge  may,  by  an  order,  made  with  or 
without  notice,  as  the  urgency  of  the  case,  in  his-  opinion, 
requires,  direct  the  sheriff  to  sell  it  at  public  auction ;  and 
thereupon  the  sheriff  must  sell  it  accordingly.  The  order 
directing  the  sale  must  prescribe  the  time,  place,  and  notice 
thereof,  and  how  notice  shall  be  given.  The  sheriff  must 
retain  in  his  hands  the  proceeds  of  the  sale,  after  deducting 
his  expenses,  as  allowed  by  the  court  or  judge. 


caaim  o£       §  657.  If  goods  or  effects,  other  than  a  vessel,  attached 

ESrSSdtas  the  property  of  the  defendant,  are  claimed  by  or  in 

behalf  of  another  person,  as  his  property,  the  sheriff  may, 

in  his  discretion,  empanel  a  jury  to  try  the  validity  of  the 

claim. 
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§  668.  K,  by  their  inquisition,  the  jury  find  the  property  p^ed- 
of  the  goods  or  effects  to  be  in  the  claimant,  the  sheriff  must  oka^^nt 
forthwith  deliver  them  to  him  or  his  agent ;   unless  the  ■'»o<>®«^- 
plaintiff  gives  an  undertaking,  Mrith  sufficient  sureties,  to 
indemnify  the  sheriff  for  the  detention  thereo£     J£  the 
undertaking  is  given,  the  sheriff  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant. 


§  669.  If  the  property  is  found  to  be  in  the  defendant,  Finding, 
die  finding  does  not  prejudice  the  right  of  the  claimant  to  prejadioe 
bring  an  addon,  to  recover  the  goods  or  effects^  or  the  value  oiaimant. 
thereof. 


§  660.  Where  a  vessel,  belonging  to  a  port  or  place  in  the  Prooood- 
United  States,  or  a  share  or  interest  therein,  is  attached,  oudm  to 
the  court  or  judge,  on  the  application,  within  thirty  days  vesseL 
thereafter,  of  a  person  claiming  title  thereto,  or  of  his  agent, 
must  appoint  three  indifferent  persons  to  make  a  valuation 
thereof. 


§  661.  A  valuation  of  a  vessel,  or  of  a  share  or  interest  Apprais- 
therein,  made  as  prescribed  in  this  article,  must  be  in  writ-  ^ora-*^ 
mg,  and  subscribed  by  the  appraisers;  each  of  whom  must  t? J?^*^" 
take  and  subscribe  an  affidavit,  annexed  thereto,  to  the  '*'*'**• 
effect,  that  the  valuation  was,  in  all  respects,  just  and  fair, 
and  that  the  value  of  the  vessel,  share,  or  interest,  is  truly 
stated  therein,  according  to  the  deponent's  belief.     The 
valuation  must  be  immediately  returned  to  the  court  or 
judge ;  and,  after  an  undertaking  is  given,  or  after  the  expi- 
ration of  the  time  to  give  an  undertaking,  it  must  be  deliv- 
&ed  to  the  sheriff. 

§  662.  Within  two  days  after  the  valuation  is  returned,  the  under- 
claimant  or  his  agent  may  execute  an  undertaking  to  the  i^^gfven^ 
sheriff,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the 
effect,  that,  in  an  action  to  be  brought  on  the  undertaking, 
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^^"^  the  claimant  will  establish  that  he  was  the  ownfer  of  the  ves- 
Belj  share,  or  interest,  at  the  time  of  the  levy  thereupon  ;  and 
that,  in  case  of  his  failure  to  do  so,  he  will  pay  the  amount  of 
the  valuation,  with  interest  from  the  date  of  the  undertak- 
,  ing,  to  the  sheriff;  or,  if  the  warrant  is  vacated  or  annulled, 
to  the  defendant,  or  his  personal  representative. 

Veagei;         §  663.  Upou  such  an  undertaking  being  executed  and 

bedis-      delivered  to  the  sheriff,  the  court  or  judge  must  make  an 

order,  directing  the  vessel  or  share  to  be  discharged  from 

the  attachment    Thereupon  the  sheriff  must  discharge  the 

same  accordingly. 

When  §  664.  The  court  or  judge  may,  upon  the  application  of 

taking  to  either  party,  at  any  time  before  the  warrant  is  vacated  or 
annulled,  direct  the  sheriff  to  commence  an  action  upon  the 
undertaking,  upon  such  terms  and  conditions,  and  under 
such  regulations,  between  him  and  the  applicant,  as  it  or  he 
deems  just.  And  if  the  warrant  of  attachment  is  vacated 
or  annulled,  the  defendant  in  the  attachment,  his  assignee 
or  personal  representative,  may  commence  and  maintain  an 
action  upon  the  undertaking,  or  may  be  substituted,  ia 
place  of  the  sherifi^  in  an  action  pending  thereupon. 


Defenoe        §  665.  In  such  an  action,  the  claimant  may  show,  in  bar 

action;     of  a  rccovery,  that  he  was  the  owner  of  the  vessel,  share,  or 

recovery,  interest,  at  the  time  when  it  was  attached.     If  judgment 

passes  against  him,  the  plaintiff  is  entitled  to  recover  the 

amount  of  the  valuation,  with  interest  from  the  date  of  the 

undertaking. 

Foreign        §  666.  Where  a  foreign  vessel,  or  a  share  or  interest 

hw         therein,  is  attached,  it  must  be  valued,  as  prescribed  in 

sections  660  and  661  of  this  act,  upon  the  application  of  a 

person,  who  makes  aflSidavit,  to  the  effect  that  he  is  the 

owner  thereof,  or  that  he  is  the  agent  of  a  person,  naming 

him  and  his  residence,  whom  he  believes  to  be  the  owner  of 

the  vessel,  share,  or  interest  attached. 
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§  667.  Notice  of  the  application  must  be  given  to  the  j^otiM 
plaintifl^  as  the  court  or  judge  deems  reasonable.  thereof. 

§668.  Within  three  days  after  the  valuation  is  returned,  Puantur 
'*  ,  to  give 

the  plaintiff  must  give,  to  the  person  in  whose  behalf  the  P^^5^' 
daim  is  made,  an  undertaking,  with  sufficient  sureties,  sureties. 
approved  by  the  court  or  judge,  who  must  justify  in  twice 
the  appraised  value,  to  the  effect  that  they  will  pay  such 
damages  as  may  be  recovered  for  seizing  the  vessel,  share, 
or  interest,  in  an  action  brought  against  the  sheriff,  or  the 
pLiintiff  in  the  attachment,  within  three  months  from  the 
approval  of  the  undertaking,  if  it  Appears  therein  that  the 
vessel,  share,  or  interest  belonged,  at  the  time  of  attach- 
ing  it,  to  the  person  in  whose  behalf  the  claim  i^  made. 


§  669.  Unless  such  an  undertaking  is  given,  the  court  or  venei; 
judge  must  grant  an  order  discharging  the  vessel,  share,  or  bedis- 
interest  so  claimed,  from  the  attachment ;  whereupon  the 
sheriff  must  dischai^e  the  same  accordingly. 


§  670.  If,  after  such   an  undertaking  is  given  by  the  Termeon 
plaintiff^  the  warrant  is  vacated  or  annulled,  or  the  attach-  debtor 
ment  is  discharged  as  to  the  vessel,  share,  or  interest,  the  ▼eraei 
defendant  or  his  agent  is  entitled  to  claim  the  same,  pr 
the  proceeds  thereof,  if  it  has  been  sold,  only  upon  his 
showing,  to  the  satisfaction  of  the  court  or  judge,  that  the 
undertaking  has  been  discharged ;  or  giving  to  the  plaintiff 
an  undertaking,  with  sufficient  sureties,  approved  by  the 
court  or  judge,  who  must  justify  in  twice  the  appraised 
value,  to  the  effect,  that  they  will  indemnify  the  plaintiff 
against  all  charges  and  expenses,  in  consequence  of  the  un- 
dertaking. 


§  671.  If  the  undertaking  of  the  plaintiff  is  not  dis-  When 
charged,  or  he  is  not  indemnified,  as  prescribed  in   this  be  sold. 
article,  within  one  month   after   the  defendant   becomes 
entitled  to  daim  the  vessel,  share,  or  interest,  as  so  pre- 
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'^"^"^  *'  scribed,  it  may  be  sold  by  the  sheriff  in  whose  custody  it 
isy  upon  an  order  of  the  court  or  judge ;  and  the  proceeds 
of  the  sale  mnst  be  paid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity. 

The  lame.  §  672.  If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner 
of  a  domestic  vessel,  or  of  a  share  or  interest  therein,  within 
thirty  days  after  it  is  attached,  or  if  the  proper  undertakiog 
is  not  executed  by  the  claimant ;  or  if  a  claim  is  not  made^ 
within  that  time,  by  or  in  behalf  of  the  owner  of  a  foreign 
vessel,  or  of  a  share  or  interest  therein ;  the  vessel,  share^  or 
interest,  may  be  sold  Uy  the  sheriff,  under  an  order  of  the 
court  or  judge,  upon  the  application  of  the  plaintiff^  if,  in 
the  opinion  of  the  court  or  judge,  a  sale  is  necessary. 

Thetame.  §  678.  Where  a  share  or  interest  in  a  vessel,  foreign  or 
domestic,  is  attached,  if  the  proper  claim  to  it  is  not  made, 
by  or  in  behalf  of  an  owner  thereof,  within  thirty  days 
thereafter,  it  may  be  sold  by  the  sheriff,  under  an  order  of 
the  court  or  judge,  upon  the  application  of  a  joint  owner,  or 
his  agent. 


sherurto      §  674.  The  sheriff  must  keep  the  property  attached  by 
property,  him,  or  the  proceeds  of  property  sold,  or  of  a  demand  col- 
lected by  him,  to  answer  any  judgment  that  may  be  obtained 
against  the  defendant  in  the  action,  including  a  judgment 
upon  an  appeal  taken  therein. 


Sheriff  §  675.  But  the  court,  upon  the  application  of  either 
Sreoted  party  to  the  action,  may  direct  the  sheriff,  either  before  or 
money  after  the  expiration  of  his  term  of  office,  to  pay  into  court 
court,  the  proceeds  of  a  demand  collected,  or  property  sold ;  or  to. 
deposit  them  in  a  designated  bank  or  trust  company,  to  be 
drawn  out  only  upon  the  order  of  the  court 


When  he       §  676.  Where  the  proceeds  of  the  property  sold,  and  of  the 
directed    demands  collected  by  the  sheriff,  equal  or  exceed  the  amount 
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of  the  plaintiff's  demand,  with  the  costs  and  expenses,  and  to  release 
of  all  other  warrants  of  attachment  or  executions  in  the  p^^ityf 
sheriff's  hands,  chargeable  upon  the  same ;  the  court,  or  the 
jodge  w^ho  granted  the  warrant,  upon  the  application  of  the 
defendant,  or  of  an  assignee  of,  or  purchaser  from  the  defend- 
ant^ and  upon  notice  to  the  plaintiff,  and  the  plaintiffs  in 
the  other  warrants  or  executions,  may,  at  any  time  during 
the  pendency  of  the  action,  make  an  order,  directing  the 
sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to 
idease  from  the  attachment  the  remaining  real  and  per* 
sonal  property  attached. 

§  677.  The  plaintiff,  by  leave  of  the  court  or  judge,  pro-  puintiff 
cured    as   prescribed  in   the  next  section,  may  bnng  and  action  in 
maintain,  in  the  name  of  himself  and  the  sheriff  jointly,  SimMU 
by  his  own  attorney,  and  at  his  own  expense,  any  action  sheriff. 
which,  by  the  provisions  of  this  title,  may  be  brought  by 
the  sheriff  to  recover  property  attached,  or  the  value  thereof, 
or  a  demand  attached,  or  upon  an  undertaking  given  as 
pr^cribed  in  this  title,  by  a  person  other  than  the  plaintiff. 
The  sheriff  must  receive  the  proceeds  of  such  an  action, 
but  he  is  not  liable  for  the  costs  or  expenses  thereof.    Costs 
may  be  awarded,  in  such  an  action,  against  the  plaintiff  in 
the  warrant,  but  not  against  the  sheriff 

§  678.  The  court  or  judge  must  grant  leave  to  bring  such  How 
an  action,  where  it  appears,  that  due  notice  of  the  applica-  bring 
tion  therefor  has  been  given  to  the  sheriff ;  but,  before  doing  action 
80,  the  court  or  judge  may  require  that  notice  of  the  appli-  ^"^ 
cation  be  given  to  the  plaintiff,  in  any   other  warrant 
against  the  same  defendant.     And  such  terms,  conditions, 
and  regulations  may  be  imposed,  in  the  order  granting 
leave,  as  the  court  or  judge  thinks  proper,  for  the  due  pro- 
tection of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  action. 

§  679-  Leave  may,  in  like  manner  and  with  like  effect.  Plaintiff 
be  granted  to  the  plaintiff  in  the  warranty  to  be  joined  with  jofned 
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Iff,  after  *^^  sheriff,  in  an  action  brought  by  the  sheriff,  in  a  case 
SSm^"^  where  he  might  have  procured  leave  to'  bring  the  action,  as 
menoed.  prescribed  in  the  last  two  sectiona  Upon  an  application 
therefor,  the  court  or  judge  may,  in  a  proper  case,  require 
the  plaintiff  to  provide  for  the  expenses  in  the  action, 
already  incurred  by  the  sheriff  The  application  must  be 
denied,  in  case  of  an  unreasonable  delay  in  making  it ;  or 
where  an  application  was  made,  before  the  action  was 
brought,  and  the  plaintiff  n^lected  or  refused,  without  a 
good  excuse  therefor,  to  comply  with  the  terms,  conditions 
or  regulations,  then  imposed. 

Judge  to       §680.  The  court' or  judge  may,  upon  the  application  of 

to'mB^   the  sheriff,  or  of  the  defendant  in  the  warrant,  during  the 

oTwioh     pendency  of  an  action,  brought  as  prescribed  in  the  last 

anaot on,  ^j^»^  scctious,  direct  as  to  the  conduct,  discontinuance,  or 

settlement  of  the  same,  and  as  to  the  application  or  dispo- 

sition  of  the  money  or  property  recovered  therein,  as  justice 

requires. 

imS^  ®'      §  681.  Upon  the  application  of  either  party,  and  proof  of 

enSiwST  ^^^  neglect  of  the  sheriff,  the  court  or  judge  may,  by  order, 

require  the  sheriff  to  return  an  inventory.    Disobedience  to 

such  an  order  may  be  punished,  as  a  contempt  of  the  court 


ARTIOIiE  THIRD. 

VACATIirO  OB  XODIFTIHa  TBB  WabBAIVT  ;  DISOHABaiHG  TRB  ATTAOmOEIIT. 

Sac.  682.  Motion  to  vacate  or  modif)^  warrant,  or  increase  secoritj. 
688.  How  motion  must  be  made :  opposing  it  by  new  proofs 
684, 686.  QaestioDB  of  fact  arising  on  the  motion. 

686.  When  prior  motion  not  to  prejudice  sabseqnent  motion* 

687.  Defendant  may  apply  for  disc^rge  of  attachment. 

688.  Undertaking  to  be  given. 

680.  Application  by  one  of  several  defendants. 

690.  Snretiee  to  Jnstify  if  required. 

691.  Sheriff  may  retain  property  nntil  Justification. 

693.  Foregoing  provisions  applicable  to  vessels. 
698.  Partners  may  apply  to  discharge-attachment. 

694.  Undertaking  to  be  given. 

695.  Court  or  Judge  may  ascertain  value. 

696.  When  plaintiff  entitled  to  notice  of  any  application, 
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§  682.  The  defendant,  or  a  person  who  has  acquired  a  lien  Motion  to 
upon,  or  interest  in,  his  property,  after  it  was  attached,  may,  Zlf^ 
at  any  time  before  the  actual  application  of  the  attached  T^int^*' 
property,  or  the  proceeds  thereof,  to  the  payment  of  a  judg-  g|!JS?ty. 
ment  recovered  in  the  action,  apply  to  vacate  or  modify  the 
warranty  or  to  increase  the  security,  given  by  the  plaintiff,  or 
for  one  or  more  of  those  forms  of  relief,  together,  or  in  the 
alternative.     iJ  the  application  is  for  two  or  more  of  those 
forms  of  relief  it  must  be  regarded,  for  the  purposes  con- 
templated by  the  next  four  sections,  as  so  many  separate 
motions. 


§  683.     An  application,  specified  in  the  last  section,  may  How 
be  founded  only  upon  the  papers  upon  which  the  warrant  muat  be 
was  granted ;  in  which  case,  it  must  be  made  to  the  court,  posing  it 
or,  if  the  warrant  was  granted  by  a  judge  out  of  court,  prooig. 
to  the  same  judge,  in  court  or  out  of  court,  and  with  or 
without  notice,  as  he  deems  proper.     Or  it  may  be  founded 
upon  proof,  by  afl&davit,  on  the  part  of  the  .defendant ;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  warrant 
was  granted  by  a  judge  out  of  court,  to  any  judge  of  the 
court,  upon  notice ;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain 
any  ground  for  the  attachment,  recited  in  the  warrant,*  and 
no  other,  unless  the  defendant  relies  upon  a  discharge  in 
bankruptcy,  or  upon  a  discharge  or  exoneration,  granted  in 
insolvent  proceedings ;  in  which  case,  the  plaintiff  may  show 
aoy  matter,  in  avoidance  thereof^  which  he  might  show  upon 
the  triaL 


§  684.  Upon  the  heanng  of  such   an   application,  the  Questions 


of  foot 


eourt  or  judge  must  assume  the  truth  of  each  allegation  of  arising 


on  tlie 


the  complaint,  respecting  which  there  is  conflicting  evidence ;  motipn. 
although  a  conflict  of  evidence  may  be  taken  into  consider- 
ation, for  the  purpose  of  fixing  the  amount  of '  the  security 
to  be  given  by  the  plaintiffi 
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§§  685-688.  ATTACHMENT  OF  PEOPERTY.  [chap,  til 

TITLE  8. 

The  same.  §  685.  The  tfuth  ofeveiy  Other  allegation  of  fact,  arising 
upon  the  application,  must  be  determined,  as  a  question  of 
fact,  by  the  court  or  judge.  But  the  hearing  may  be 
adjourned,  to  enable  the  parties  to  procure  further  evidence, 
either  by  affidavit,  or  by  deposition  taken  before  a  referee, 
appointed  for  that  purpose,  by  the  court  or  judge. 


When  8  686.  The  granting  or  denial  of  such  an  application, 

prior  mo-    n  ^    i         i  it  i-iii  n 

tion  not  founded  only  upon  the  papers  upon  which  the  warrant  of 
dice  8ub^  attachment  was  granted,  does  not  prejudice  a  subsequent 
motion,  application,  seasonably  made,  founded  upon  proof,  by  affida- 
vit, on  the  part  of  the  defendant :  and  the  granting  or  denial 
of  either  application  does  not  prejudice  a  subsequent  applica- 
tion, seasonably  made,  founded  upon  the  failure  of  a  com- 
plaint, which  had  not  been  made  at  the  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  warrant  of  attachment,  upon  any  ground 
recited  therein. 


Defend-  §  687.  The  defendant  may,  at  any  time  after  he  has 
apply  for  appeared  in  the  action,  and  before  final  judgment,  apply  to 
of  attach-  the  judge  who  granted  the  warrant,  or  to  the  court,  for  an 

order  to  discharge  the  attachment,  as  to  the  whole  or  a  part 

of  the  property  attached. 


Under-         §  688.  Upou  such  an  application,  a  sole  defendant  must 

be  eiven.    give  an  Undertaking,  with  at  least  two  sufficient  sureties, 

to  the  effect  that  he  will,  on  demand,  pay  to  the  plaintiff 

the  amount  of  any  judgment  which  may  be  recovered  in 

the  action  against  him,  not  exceeding  a  sum  specified  in  the 

undertaking,  with  interest.     The  sum  so  specified  must  be 

at  least  equal  to  the  amount  of  the  plaintiff's  demand,  as 

specified  in  his  affidavit ;  or,  at  the  option  of  the  defendant, 

equal  to  the  appraised  value,  according  to  the  inventory,  of 

the  property  attached ;  or,  if  the  application  is  to  discharge 

the  attachment,  as  to  a  part  only  of  the  property  attached, 

to  the  appraised  value  of  that  portion. 
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CHAP.  TiLj  ATTACHMENT  OF  PROPERTY.  §§  689-691. 

ART  S 

§  689.  Where  there  are  two  or  more  defendants,  and  an  Appiica- 
application  is  made,  as  prescribed  in  the  last  two  sections,  by  one^oV^ 
one  or  more,  but  not  by  all  of  them,  the  undertaking  must  defend- 
proTide  for  the  payment  of  any  judgment,  which  may  be  ^^^' 
recovered  against   any  of  the  defendants  in  the  action, 
unless  the  applicant  makes  proof,  by  aflBdavit,  to  the  Siitis- 
ktion  of  the  court  or  judge,  that  the  property,  with  respect 
to  which  the  application  is  made,  belongs  to  him  separately ; 
in  which  case,  the  undertaking  must  provide  for  the  pay- 
ment of  any  judgment^  which  may  be  recovered  in  the  action 
against  the  applicant,  either  alone,  or  jointly  with  any  other 
defendant     Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days  notice  thereof,  with  a  copy  of 
the  affidavit,  must  be  served  upon  the  plaintiff 's  attorney, 
who  may  oppose  the  application  by  proof,  by  affidavit,  that 
one  or  more  of  the  other  defendants  own,  or  have  an  interest 
in  the  property. 


§  690.  An  undertaking,  given  as  prescribed  in  the  last  Supoties 
two  sections,  must  be  forthwith  filed  with  the  clerk  of  the  tf  re- 
connty,  where  the  action  is  triable.  A  copy  thereof,  with 
1  notice  of  the  filing,  must  be  forthwith  served  upon  the 
plaintiff's  attorney;  who  may,  within  three  days  thereafter, 
give  notice  to  the  sheriff,  that  he  excepts  to  the  sufficiency 
of  the  sureties.  Thereupon  the  sureties  must  justify,  upon 
4e  like  notice,  and  in  like  manner,  as  bail  upon  an  arrest ; 
or  a  new  undertaking  must  be  given,-  with  new  sureties, 
^ho  must  justify  in  like  manner.  If  the  plaintiff  does  not 
except,  as  prescribed  in  this  section,  he  is  deemed  to  have 
waived  all  objection  to  the  sureties. 


§  691.  The  sheriff  is  responsible  for  the  sufficiency  of  the  sheriff 
^ties;  and   he  may  retain   possession  of  the  property  tain  prop 
*^hed,  and  the  proceeds  thereoi^  until  the  objection  to  justmca- 
^hem  is  waived,  as  prescribed  in  the  last  section,  or  they,  cr 
the  new  sureties,  justify. 
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g§  692-696. 


ATTACHMENT  OP  PBOPEETY. 


[chap. 


TITLE  8. 


Tope^ing      §  692.  The  last  five  sections  are  applicable,  where  a  ves- 

appHoaWe  scl,  or  a  sharc  or  interest  therein,  is  attached.    If  it  is  neces- 

to  veeseifl.  ^^^^  ^  enable  the  defendant  to  discharge  the  attachment, 

the  court  or  judge  may,  by  order,  stay  any  proceeding 

specified  in  article  second  of  this  title,  or  extend  the  time 

to  do  any  act  therein  specified. 


Partners  8  693.  If  a  Warrant  of  attachment  is  levied  upon  the 
to  dis-  interest  of  one  or  more  partners,  in  goods  or  chattels  of  a 
attach-  partnership,  the  other  partners,  who  are  not  defendants  in 
the  action,  or  any  of  them,  may,  at  any  time  before  final 
judgment,  apply  to  the  judge  who  granted  the  warrant,  or 
to  the  court,  upon  an  affidavit  showing  the  facts,  for  an 
order  to  discharge  the  attachment,  as  to  that  interest. 

Under-  §  694.  Upon  such  an  application,  the  applicant  must 
be  gfven?  give  an  undertaking,  with  at  least  two  sufficient  sureties,  to 
the  effect  that  they  will  pay  to  the  sheriff,  on  demand,  the 
amount  of  any  judgment,  which  may  be  recovered  against 
the  partner  who  is  defendant  in  the  action ;  or  which  may 
be  recovered  against  him,  in  any  other  action,  wherein  the 
other  partners  are  not  defendants,  and  wherein  a  warrant  of 
attachment,  or  an  execution,  may  come  to  the  sheriff's  hands, 
at  any  time  before  the  warrant  of  attachment,  which  was  so 
levied,  is  vacated  or  annulled ;  not  exceeding  a  sum,  speci- 
fied in  the  undertaking,  which  must  not  be  less  than  the 
value  of  the  interest  of  the  defendant,  in  the  goods  or  chat- 
tels seized  upon  the  levy,  as  fixed  by  the  court  or  judge. 


Court  or 
judge 


§  695.  For  the  purpose  of  fixmg  the  sum,  or  determining 
may         the  Sufficiency  of  the  sureties,  the  court  or  judge  may 

asoertaln  •  /v*i*j  tit*  -%•        a  ^ 

value.       receive  affidavits  or  oral  testimony,  or  may  direct  a  reter- 
ence. 


wheo  §  696.  The  court  or  judge  may  direct,  that  the  plaintiff 

eutitied    have  notice  of  an  application  for  a  discharge  of  property, 
of  any  ap-  as  prescribed  in  this  article,  or  of  the  hearing  under  an  order 

etc!^   ^^'  228 


CHAP.  TO.]  ATTACHMENT  OF  PEOPEETT.  §§  697-698 

—  3 

of  reference,  made  as  prescribed  in  the  last  section ;  and  that^ 
if  the  applicant  does  not  appear,  where  notice  has  been  given^ 
the  application  be  dismissed  or  denied* 


:( 


ARTICIiE  FOURTH. 

SKULATIOHB  WHSRB  there  ABE  TwO  OR  MORE  WaBRAITTS  AGAXR8T  THE  SAME 

Dependant. 

Sk.  697.  Preferences  of  two  or  more  warrants. 
I  Bale  as  to  levy  under  a  junior  warrant. 

).  Sabseqnent  warrants  to  be  under  control  of  judge,  who  issued  first 
warrant. 
lOO.  The  last  section  qualified. 
701.  Undertaking,  by  junior  attaching  creditor,  to  prevent  release  of  foreign 

Teasel. 
703.  Bole  as  to  subsequent  attachment  of  foreign  vessel. 
TdQ.  Bights  of  junior  plaintiff  in  action  by  senior  plaintiff  and  sheriff  jointly. 
701  Junior  plaintiff  may  be  allowed  to  commence  action  jointly  with  sheriff 
705.  Bights  of  third  and  other  subsequent  attaching  creditors. 

§  697,  Where  two  or  more  warrants  of  attachment,  against  Prefer- 

'  finoes  of 

the  same  defendant,  are  delivered  to  the  sheriflF  of  the  same  two  or 
county,  to  be  executed,  their  respective  preferences,  and  the  warrants, 
rules,  where  a  levy,  or  a  levy  and  sale,  have  been  made 
under  a  junior  warrant,  are  the  same,  as  where  two  or  more 
executions,  against  the  property  of  the  same  defendant,  are 
delivered  to  the  sheriff  of  the  same  county,  to  be  executed* 


§  698.  Where  a  domestic  vessel,  or  a  share  or  interest  Rai®  ■« 

to  lew 

therein,  has  been  attached,  and  afterwards  released,  as  pre-  pnder  a 

,  ,       ,  '  sr        junior  at- 

Bcnbed  in  this  title ;    or  where  the  personal  property  of  a  taohmenu 

partnership,  of  which  the  defendant  was  a  member,  has  been 

attached,  and  the  attachment  afterwards  discharged,  upon 

the  application  of  another  partner,  as  prescribed  in  this  title ; 

another  warrant,  against  the  same  defendant,  shall  not  be 

levied  on  the  same  property,  by  the  sheriff  of  the  same,  or  of 

any  other  county,  until  after  the  first  warrant   has  been 

vacated  or  annulled.    But,  except  as  thus  prescribed,  where  a 

wcond  warrant,  against  the  same  defendant,  is  delivered  to 

the  same  sheriff,  he  must  execute  it,  by  a  levy  upon  property 

within  his  cotinty,  and  he  must  thereupon  take  the  same 

proceedings,  as  if  the  levy  was  made  under  the  first  warrant. 
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subse-  §  699.  If,  after  a  waiTant  of  attachment,  granted  by  a 

attach-     j^^^  ^^*  ^f  court,  has  been  placed  in  the  hands  of  the 
bcTmider  sheriff  foF  exccution,  and  before  it  has  been  vacated  or 
Judge?^  ®'  annulled,  another  warrant  of  attachment  against  the  same 
sLedflrst  defendant,  granted  by  the  court,  or  by  another  judge,  is 
warrant,    pj^eed  in  the  hands  of  the  sheriff  of  the  same  county,  the 
judge  granting  the  first  warrant  controls  the  subsequent  war- 
rant, and  the  proceedings  thereunder,  subject  jbo  the  provis- 
ions of  section  643  of  this  act ;  and,  for  that  purpose,  he  is 
deemed  to  be  the  judge  granting  the  same,  within  the  mean- 
ing of  this  title.     And  where  warrants  have  been  granted 
in  different  actions,  a  motion,  or  other  proceeding,  relating 
to  the  execution  of  either  of  them,  which  may  be  made  or 
taken,  by  or  before  the  court,  as  prescribed  in  this  title, 
must  be  made  or  taken  in  the  action,  in  which  the  first  war- 
rant was  granted,  except  as  prescribed  in  the  next  section. 


The  last  §  700,  The  last  section  does  not  apply  to  an  application 
qualified,  to  vacatc  or  modify  either  of  the  warrants  of  attachment,  • 
which  must  be  made,  as  if  no  other  warrant  of  attachment 
had  been  granted.  After  the  first  warrant  is  vacated  or 
annulled,  the  provisions  of  the  last  section  apply  to  the 
warrant  next  in  order,  and  to  the  judge  who  granted  the 
same. 


P??®'^'^       §  701-  Where  a  foreign  vessel,  or  a  share  or  interest  therein, 

taking,  by        ^  •  •  •  j 

^  tt  ^^hi     ^^  ^^^^  attached  and  valued,  as  prescribed  in  article  second 
creditor,    of  this  title,  and  the  plaintiff,  in  the  first  warrant  of  attach- 

toprevent  n  m  •  i  • 

forSr^  ^'  ment,  fails  to  give  an  undertaking  to  prevent  the  release 
vegael  thereof,  the  colirt  or  judge  may  grant  to  the  plaintiff  in  a 
second  warrant,  then  in  the  sheriff's  hands  for  execution,  an 
extension,  of  not  more  than  three  days  thereafter,  within 
which  to  furnish  an  undertaking,  in  all  respects  like  the  one 
to  be  furnished  by  the  first  plaintiff.  And  if  he  famishes 
it,  within  that  time,  he  has  the  same  rights  and  privileges, 
and  is  subject  to  the  same  duties  and  liabUities,  with 
respect  to  the  vessel  and  its  proceeds,. and  the  subsequent 
proceedings  relating  thereto,  as  if  his  was  the  first  warrant, 
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CHAP.  TIL]  ATTACHMENT  OF  PROPERTY.  §§  70i^-704. 

§  702.  If  a  foreign  vessel,  or  a  share  or  interest  therein,  Rule  as 
has  been  attached,  and  afterwards  released,  by  reason  of  the  quint  It- 
fiulnre  of  the  plaintifl^  in  the  first  or  the  second  warrant,  oMoreIgn 
to  give  an  undertaking  to  prevent  the  release,  it  shall  not 
be  again  attached,  under  a  warrant  against  the  same  defend- 
ant, which  had  been  delivered  to  the  sheriff  of  the  same 
county,  before  the  expiration  of  the  time  within  which  the 
undertaking  should  have  been  furnished.  But  it  may  be 
again  attached,  under  a  subsequent  warrant  against  the  same 
defendant ;  in  which  case,  the  plaintiff  therein,  and  the  plain- 
tiff in  each  warrant  subsequently  delivered  to  the  sheriff, 
have  the  same  rights,  and  privileges,  and  are  subject  to  the 
same  duties  and  liabilities,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto, 
as  if  the  warrant,  under  which  it  was  attached,  was  the  first 
warrant. 


§  703.  Where  the  plaintiff  in  a  warrant  of  attachment  Bights  of 
has  commenced  an  action,  in  the  name  of  himself  and  the  plaintiff 
sheriff  jointly,  as  prescribed  in  this  title,  a  plaintiff  in  a  by  senior 
junior  warrant  may  apply  to  the  court  or  judge,  to  direct  as  and 
to  the  conduct,  discontinuance,  or  settlement  of  the  same,  or  jointly, 
to  impose  terms,  conditions,  and  regulations  as  to  the  con- 
tinnance  thereof,  in  the  interest  of  the  applicant ;  and  such 
order  may  be  made  thereupon,  as  justice  requires.     If  the 
first  warrant  is  vacated,  or  the  attachmenlj  thereunder  is 
released  or  discharged,  vsdthout  affecting  the  cause  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly, 
the  plaintiff  in  the  warrant  next  in  order,  may,  upon  his 
own  application,  be  substituted  as  joint  plaintiff  with  the 
sheriff  by  an  order,  made  as  upon  an  application  for  leave 
to  bring  such  an  action. 

§  704.  A  plaintiff  in  a  second  warrant  may  apply  to  junior 
the  court  or  judge,  upon  notice  to  the  plaintiff  in  the  first  Say^b? 
warrant,  and  to  the  sheriff,  for  leave  to  bring  and  maintain,  to  oo^ 
in  the  name  of  himself  and  the  sheriff  jointly,  any  action,  Stufn 
which  might  be  brought  in  the  name  of  the  senior  plaintiff  ^*th^^ 


§  705.  ATTACHMENT  OF  PKOPERTY.  [chap.  vu. 


TITLE  8. 


and  the  sheriSl  If  it  appears  that  the  plaintiff  in  the  first 
warrant  neglects  or  refuses  to  be  joined  with  the  sheriff  in 
such  an  action,  or  to  comply  with  the  terms^  conditions,  and 
regulations,  imposed,  either  upon  granting  him  an  order  for 
that  purpose,  or  upon  the  hearing  of  an  application,  made 
as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  bring  and 
maintain  such  an  action,  in  the  name  of  himself  and  the 
sheriff  jointly,  with  like  effect,  as  if  his  was  the  first  warrant. 

Rights  of  S  705.  Where  there  are  more  than  two  warrants  of 
Other  Bub-  attachment,  against  the  same  defendant,  the  plaintiffs  in 
atbMhing  the  third  and  each  subsequent  warrant  have,  according  to 

oroditors.   ."i     •  .  •  •      • .  •        .-i  '-ij  i        •    •i 

their  respective  priorities,  the  same  rights  and  privileges,  as 
against  the  plaintiffs  in  all  senior  warrants,  which  the  plain- 
tiff  in  the  second  warrant  has,  as  against  the  plaintiff  in 
the  first,  and  are  subject  to  the  same  duties  and  liabilities ; 
except  that  a  second  extension  of  the  time,  within  which  to 
furnish  an  undertaking  to  prevent  the  release  of  a  foreign 
vessel,  or  a  share  or  interest  therein,  shall  not  be  granted. 
And  the  plaintiffs  in  two  or  more  junior  warrants  of  attach- 
ment, may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  common  benefit,  any  proceeding,  permitted  by 
this  title  to  be  taken,  by  the  plaintiff  in  a  second  or  subse- 
quent warrant  of  attachment ;  provided  that  it  does  not 
interfere  with  the  preferential  or  other  right  of  an  inter- 
mediate plaintiff. 


ARTICIiE  FIFTH. 

Pbocesdinos  after  Judombnt;  Rights  of  Pabtbss  akd  Dimss  of  thb 
Sheriff,  after  the  Warrant  is  vacated  or  anhttlled,  or  the  Attach* 
ment  discharged. 

Sec.  706.  Execution  to  issue  to  sheriff  who  has  levied. 

707.  Only  attached  property  bound,  when  sammons  not  personally  served* 

708.  Judgment  in  the  principal  action ;  how  satisfied. 

709.  When  attachment  discharged,  etc.,  property  to  be  restored  to  defendant. 

710.  Additional  provision  for  his  relief. 

711.  Cancelling  notice  attaching  real  property. 

712.  When  sheriff  to  return  warrant  and  his 'proceedings. 
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ABT.  ft. 


§  706.  Where  a  levy,  under  a  warrant  of  attachment  in  an  uxecu- 
action,  has  been  made,  an  execution  against  property,  upon  ilgue^to 
a  final  judgment  in  favor  of  the  plaintiff  therein,  recovered  whS^has 
after  the  expiration  of  the  term  of  office  of  the  sheriff,  who  ^®^*®<^- 
made  the  levy,  must  nevertheless  be  directed  to  and  exe- 
cuted by  that  sheriff,  unless  another  person  is  designated 
by  law  to  complete  the  unfinished  business  pertaining  to  his 
office ;  or,  in  that  case,  to  the  person  so  designated. 

§  707.  Where  the  summons  was  served  upon  the  defend-  oniy  at- 
ant,  without  the  State,  otherwise  than  personally,  pursuant  JSS^rty 
to  an  order  obtained  for  that  purpose,  as  prescribed  in  when^' 
chapter  fifth  of  this  act,  and  he  has  not  appeared  in  the  no™^p^* 
action,  the  judgment  can  be  enforced  only  against  the  prop-  servS^ 
erty  which  has  been  levied  upon,  under  the  warrant  of 
attachment,  at  the  time  when  it  is   entered.      But  this 
section  does  not  declare  the  effect  of  such  a  judgment,  with 
respect  to  the  application  of  any  statute  of  limitation. 

§  708.  Where  an  execution  against  property  is  issued  judg- 
upon  adjudgment  for  the  plaintiff,  in  an  action  in  which  a  S^tiie 
warrant  of  attachment  has  been  levied,  the  sheriff  must  St?on; 
satisfy  it,  as  follows :  BatiBfled. 

1.  He  must  pay  over  to  the  plaintiff  the  money  attached 
by  him,  or  in  his  hands,  as  the  proceeds  of  the  skle  of  perish- 
able property,  or  of  a  vessel,  or  a  share  or  interest  therein, 
sold  by  him,  or  of  debts  or  other  things  in  action  collected 
by  him ;  or  so  much  thereof  as  is  necessary  to  satisfy-  the 
judgment. 

2.  If  it  is  insufficient  to  satisfy  the  judgment,  he  must 
sell,  under  the  execution,  the  other  personal  property  at- 
tached, or  so  much  thereof  as  is  necessary ;  including  rights 
or  shares  in  the  stock  of  an  association  or  corporation,  or  a 
bond  or  other  instrument  for  the  payment  of  money,  executed 
and  issued,  with  interest  coupons  annexed,  by  a  government, 
state,  coxmty,  public  officer,  or  municipal  or  other  corpora- 
tion, which  is  in  terms  negotiable,  or  payable  to  the  bearer 
or  holder,  the  principal  whereof  is  not  then  payable ;  but 
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not  including  any  other  debt  or  thing  in  action.  If  the 
proceeds  of  that  property  are  inaufficient  to  satisfy  the  judg- 
ment, and  the  execution  requires  him  to  satisfy  it  out  of 
any  other  personal  property  of  the  defendant,  he  must  sell 
the  personal  property,  upon  which  he  has  levied  by  virtue 
of  the  execution.  If  the  proceeds  of  the  personal  property, 
applicable  to  the  execution,  are  insufficient  to  satisfy  the 
judgment,  the  sheriff  must  sell,  under  the  execution,  all  the 
right,  title,  and  interest,  which  the  defendant  had  in  the 
real  property  attached,  at  the  time  when  the  notice  was 
filed,  or  at  any  time  afterwards,  before  resorting  to  any 
other  real  property. 

3.  K  personal  property  attached,  belonging  to  the  defend- 
ant, has  passed  out  of  the  hands  of  the  sheriff,  without 
having  been  sold  or  converted  into  money,  and  the  attach- 
ment has  not  been  discharged,  as  to  that  property,  he  must, 
if  practicable,  regain  possession  thereof ;  and,  for  that  pur- 
pose, he  has  all  the  authority  which  he  had,  to  seize  the 
same  under  the  warrant.  A  person,  who  wilfully  conceals 
or  withholds  such  property  from  him,  is  liable  to  double 
damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts 
and  other  things  in  action  attached,  and  prosecute  any 
undertaking,  which  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  apply  the  proceeds  thereof  to  the  payment  of 
the  judgment. 

5.  Where  six  months  have  expired,  since  the  rendering  of 
the  judgment,  the  court,  upon  the  petition  of  the  plaintiff, 
accompanied  with  an  affidavit,  specifying  fully  all  the  pro- 
ceedings of  the  sheriff,  since  the  levy  under  the  warrant,  the 
property  attached,  and  the  disposition  thereof ;  and  the  affi- 
davit of  the  sheriff,  showing  that  he  has  used  diligence,  in 
endeavoring  to  collect  the  debts  and  other  things  in  action 
attached,  and  that  a  portion  thereof  remains  uncollected ; 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon 
such  terms,  and  in  such  manner,  as  it  thinks  proper.  Notice 
of  the  application  must  be  given  to  the  defendant's  attorney, 
if  the  defendant  appeared  in  the  action.  If  the  summons 
was  not  personally  served  on  the  defendant,  and  he  did  not 
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appear,  the  court  may  direct  service  of  notice,  as  it  thinks 
proper ;  or  may  grant  the  application  without  notice. 

8  709.  Where  a  Warrant  of  attachment  is  vacated,  or  an-  when 

V  '  attach- 

nulled,  or  an  attachment  is  discharged,  upon  the  application  ment  dis- 

^    A       *•  ^         "%       •  /M  •  T  •     Ciiarg6ci» 

of  the  defendant,  the  sheriff  must,  except  m  a  case  where  it  etc., 
is  otherwise  specially  prescribed  by  law,  deliver  over  to  the  to  be 
defendant,  or  to  the  person  entitled  thereto,  as  the  defend-  to  de- 
ant's  representative,  upon  reasonable   demand,  and  upon 
payment  of  all  costs,  charges,  and  expenses,  legally  charge- 
able by  the   sheriff,  all  the  attached  personal  property 
remaining  in  his  hands,  or  that  portion  thereof,  as  to  which 
the  attachment  is  discharged ;  or  the  proceeds  thereof,  if  it 
has  been  sold  by  him. 


§  710.  Where  the  sheriff  is  required,  by  this  title,  to  Addition- 
deliver  attached  property,  or  the  proceeds  thereof,  to  the  ion  for 
defendant,  he  must  also  deliver  to  him,  unless  otherwise 
specially  directed  by  the  court  or  judge,  all  books  of 
account,  vouchers,  evidences  of  debt,  muniments  of  title, 
or  other  papers,  relating  to  the  property,  either  real  or 
personal,  or  to  its  proceeds;  together  with  all  under- 
takings, relating  thereto,  whi(5h  he  has  taken  in  the  course 
of  the  proceedings,  and  which  have  not  been  fully  satis- 
fied ;  except  an  undertaking,  given  by  the  defendant,  upon 
the  discharge  of  property.  He  must  also  deliver  a  written 
assignment,  duly  acknowledged,  of  each  undertaking,  so 
delivered,  and  of  each  other  instrument,  to  which  the  de- 
fendant is  thus  entitled,  an  assignment  of  which  is  necessary 
to  perfect  or  protect  the  defendant's  title  thereto.  The  de- 
fendant must  also,  but  upon  his  own  application  only,  be 
substituted  in  place  of  the  sheriff,  or  the  sheriff  and  the 
plaintiff  jointly,  in  an  action  brought  as  prescribed  in  this 
title ;  but  the  court  or  judge  may  impose,  as  a  condition  of 
granting  the  order  of  substitution,  such  terms  as  justice  re- 
qnir^,  with  respect  to  indemnity  and  payment  of  expenses. 
The  defendant's  rights,  with  respect  to  property  attached 
Mid  not  disposed  of,  and  an  undertaking,  or  other  instru- 
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ment,  to  which  he  is  thus  entitled,  are  the  same  as  those  of 
the  sherifl^  while  the  warrant  was  still  in  force,  except  where 
his  rights  are  specially  defined  or  regulated  by  law. 

Canoei^  §  711.  At  any  time  after  the  warrant  of  attachment  has 
notice  been  vacated  or  annulled,  or  the  attachment  has  been  dis- 
rMi  prop-  charged  as  to  real  property  attached,  the  court  may,  in  its 
discretion,  upon  the  application  of  any  person  aggrieved, 
and  upon  such  notice  as  it  deems  just,  direct,  that  a  notice, 
filed  for  the  purpose  of  attaching  the  property,  be  cancelled 
of  record,  by  the  clerk  of  the  county  where  it  is  filed  and 
recorded.  The  cancellation  must  be  made  by  a  note,  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order; 
and,  unless  the  order  is  entered  in  the  same  clerk's  office,  a 
certified  copy  thereof  must,  at  the  same  time,  be  filed  therein. 


When  §  712.  Where  a  warrant  of  attachment  ha^  been  vacated 

retiJrn  ^  OT  annuUcd,  the  sheriff  must  forthwith  file,  in  the  clerk's 
ISdIdiB     office,  the  warrant,  with  a  return  of  his  proceedings  thereon. 
Eaga.^^  "    Upon  the   application  of  either  party,  and  proof  of  the 
sheriff's  neglect,  the  court  may  direct  him  so  to  do,  forth- 
with, or  within  a  specified  time. 


TITLE  IV. 

Offier  provisional  remedies;  gerteroU  cmd  miaceUcmeons pro- 
visions. 

AsTiCLB  1.  Receivers. 

2.  Deposit,  delivery,  or  conveyance  of  property. 

3.  General  and  miscellaneoas  provisions. 

ARTICLE  FIRST. 

Rbceitbbb. 

8bc.  718.  Receiver;  when  appointed. 

714.  Notice  of  application. 

715.  Secnrity. 

716.  Certain  receivers  may  hold  real  property, 
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§  713.  In  addition  to  the  cases,  where  the  appointment  Receiver; 
of  a  receiver  is  specially  provided  for  by  law,  a  receiver  of  JJSS^^ 
property,  which  is  the  subject  of  an  action,  in  the  supreme 
(»urt,  a  superior  city  court,  or  a  county  court,  may  be  ap- 
pointed by  the  court,  in  either  of  the  following  cases : 

1.  Before  final  judgment,  on  the  application  of  a  party 
who  establishes  an  apparent  right  to,  or  interest  in,  the 
property,  where  it  is  in  the  possession  of  an  adverse  party, 
and  there  is  danger  that  it  will  be  removed  beyond  the  juris- 
diction  of  the  court,  or  lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment 
into  effect,  or  to  dispose  of  the  property,  according  to  its 
directions. 

3.  After  final  judgment,  to  preserve  the  property,  during 
the  pendency  of  an  appeal. 

The  word,  **  property,"  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or 
personal  property. 

§  714.  Notice  of  an  application,  for  the  appointment  of  a  Notice  of 
receiver,  in  an  action,  must  be  given  to  the  adverse  party,  ^n.^^ 
nidess  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired. 

§  715.  A  receiver,  appointed  in  an  action  or  special  pro-  security, 
ceeding,  must,  before  entering  upon  his  duties,  execute  and 
file  with  the  proper  clerk,  a  bond,  with  at  least  two  suffi- 
cient sureties,  in  a  penalty  fixed,  and  to  an  obligee  desig-  ♦ 
nated  by  the  court,  judge,  or  referee,  making  the  appoint- 
ment; conditioned  for  the  faithful  discharge  of  his  duties  as 
receiver.  And  the  court ;  or,  where  the  order  was  made  out 
of  court,  the  judge  making  the  order,  by  or  pursuant  to 
which  the  receiver  was  appointed ;  or  his  successor  in  office ; 
or,  where  the  office  is  vacant,  or  the  judge  is  absent  from  the 
State,  or  unable  to  act,  or  disqualified  from  acting,  the 
supreme  court ;  may,  at  any  time,  remove  the  receiver,  or 
direct  him  to  give  a  new  bond,  with  new  sureties,  with  the 
like  condition.     But  this  section  does  not  apply  to  a  case^ 
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where  special  provision  is  made  by  law,  for  the  security  to 
be  given  by  a  receiver,  or  for  increasing  the  same,  or  for 
removing  a  receiver. 


Certain         §  716.  A  receiver,  appointed  by  or  pursuant  to  an  order 

receivers  •     -■  .    .  , »         •      i^  ,  • 

mav  iioid  or  a  judgment,  m  an  action  in  the  supreme  court,  a  superior 
erty.^'^^  city  court,  or  a  county  court,  or  in  a  special  proceeding  for 
the  voluntary  dissolution  of  a  corporation,  may  take  and 
hold  real  property,  upon  such  trusts  and  for  such  purposes 
as  the  court  directs,  subject  to  the  direction  of  the  court, 
from  time  to  time,  respecting  the  disposition  thereof 


ARTICLE  SECOND. 


/ 


Dbfosit,  Dbuvxrt,  or  CJonvbtance  of  Property. 

Sbo.  717.  Court  may  order  a  deposit  or  delivery  of  property  in  certain  cases. 
718.  When  sheriff  may  take  and  convey,  etc.,  property. 

Court  §  717.  Where  it  is  admitted,  by  the  pleading  or  ezamina- 

rdepoBit*^  tion  of  a  party,  that  he  has,  in  his  possession  or  under  his 
livery  of  control,  mouey,  or  other  personal  property  capable  of  deliv- 
m^^ert^n  cry,  which,  being  the  subject  of  the  action  or  special  pro- 
ceeding, is  held  by  him  as  trustee  for  another  party,  or 
which  belongs  to  another  party,  the  court  may,  in  its  dis- 
cretion, grant  an  order,  upon  notice,  that  it  be  paid  into,  or 
deposited  in  court,  or  delivered  to  that  party,  with  or  with- 
out security,  subject  to  the  further  direction  of  the  court. 


When  §  718.  Where  the  court  has  directed  a  deposit  or  delivery, 

ma^taice  as  prescribed  in  the  last  section;  or  where   a  judgment 

vey,  e^o.",   directs  a  party  to  make  a  deposit  or  delivery,  or  to  convey 

property.  ^^^  property;  if  the   direction  is   disobeyed,  the  court, 

besides  punishing  the  disobedience  as  a  contempt,  may,  by 

order,  require  the  sheriff  to  take,  and  deposit  or  deliver 

the  money  or  other  personal  property,  or  to  convey  the  real 

property,  in  conformity  with  the  direction  of  the  court. 
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ARTICLE  THIRD. 

GENKRAJi  AND  MI8CBLLAKB0UB  PbOYISIONB. 

Bk.  719.  AiTOBt,  injonction,  and  attachment ;  when  not  to  be  granted  together. 
720.  MotionB  relating  to  proriaional  remedies  to  be  decided  in  twenty  days. 

§  719.  Where  an  application  for  an  order  of  arrest,  an^^^J* 
injonction,  and  a  warrant  of  attachment,  or  two  of  thein,  is  J^^^^^Jf  ** 
made,  in  the  same  action,  as^ainst  the  same  defendant :  and™®"^*?   ^ 

^  ^  '     o  ^  y  when  not 

H  satisfactorily  appears,  that,  under  the  particular  circum-  ^  ^®^^ 
stances  of  the  case,  two  or  all  of  them  are  not  necessary  for  together. 
the  plaintiff's  security,  the  court  or  judge  may,  in  its  or  his 
discretion,  require  the  plaintiff  to  elect  between  them.     But 
this  section  does  not  apply  to  an  action  specified  in  subdi- 
vision third  of  section  549,  or  in  section  637  of  this  act. 

§  720.  Where  an  application  is  made,  to  obtain,  vacate,  Motions 
modify,  or  set  aside  an  order  of  arrest,  injunction  order,  or  to  pro^s- 
warrant  of  attachment,  the  court  or  judge  must  finally  remedies 
decide  the  same,  within  twenty  days  after  it  is  submitted  decided 

ij       J      -   •  in  twenty 

tor  decision.  .  days. 
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CHAPTER  VIIL 

MISCELLANEOUS  INTERLOCUTORY  PROCEEDINGS, 
AND  REGULATIONS  OF  PRACTICE. 

TITLE        L MlBTAKBS,    0MIB8I0NB,    DEFBOrB,  ABD  IBBSaTn.ABirCBB. 


TITLE    IJ.  —  TEin)EB,  and  otheb  offebs  and  bequbstb  to 

ADYEBSB  PABTT. 

TITLE  in.  —  Payment  of  konst  into  ooubt,  and  oabb  and.  tob- 

posinoN  thbbeof. 

TITLE  rV.  —  Pboceedings  upon  the  death  ob  DiaABiLrrr  of  ▲ 

PABTY)    ob  the  TBANBFEB  of  his  INTEBB8T. 

TITLE    Y.  —  Motions  and  obdbbs  gbnebally. 
TITLE  YL  —  Miscellaneous  pbaotiob  begulations. 


TITLE  L 

MiatdkeSy  omissions,  defects,  and  irregula/rities. 

Sbo.  721.  Defects  cured  by  verdict,  etc.,  and  by  judgment. 

722.  Such  defects  to  be  supplied. 

723.  Amendments  bj  the  court ;  disregarding  immaterial  errors,  etc. 

724  Relief  against  omissions,  etc. ;  amendments  to  conform  proceedings. 

725.  Returns  by  ofBlcers,  etc. 

726.  Papers  lost  or  withheld;  how  supplied. 

727.  Order  of  court ;  when  necessary  to  amend. 

728.  Disregarding  defects  in  affidavits. 

729.  Certain  bonds,  etc.,  when  sufficient. 
780.  Amending  defects  in  bonds,  etc. 

Defects  §  721.  In  a  court  of  record,  where  a  verdict,  report,  or 
verdiotr  decision  has  been  rendered,  the  judgment  shall  not  be 
by  ju^-  stayed,  nor  shall  a  judgment  be  reversed,  impaired,  or 
aflfected,  by  reason  of  either  of  the  following  imperfections, 
omissions,  defects,  matters,  or  things,  in  the  process,  plead- 
ings, or  other  proceedings : 

1.  For  want  of  a  summons,  or  other  writ. 
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2.  For  any  fault  or  defect  in  process ;  or  for  misconoeiv-  ™^^  ^ 
ing  a  process,  or  awarding  it  to  a  wrong  officer. 

S.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or 
other  officer;  or  because  an  officer  has  not  subscribed  a 
return,  actually  made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if 
the  v^iet,  report^  or  decision,  or  the  judgment,  is  in  his 
bTor. 

&  For  omitting  to  all^e  any  matter,  without  proof  of 
which  the  verdict,  report^  or  decision  ought  not  to  have  been 
reoderod. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person ; 
or  in  a  sum  of  money ;  or  in  the  description  of  property ; 
or  in  reciting  or  stating  a  day,  month,  or  year ;  where  the 
correct  name,  sum,  description,  or  date  has  been  once  rightly 
stated,  in  any  of  the  pleadings  or  other  proceedings.  ^ 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making 
up  the  judgment-roll. 

12.  For  any  other  default  or  negligence  of  the  clerk,  or 
any  other  officer  of  the  court,  or  of  a  party,  his  attorney  or 
eomisel,  by  which  the  adverse  party  has  not  been  prejudiced. 

§  722.  Each  of  the  omissions,  imperfections,  defects,  and  saoh  de- 
▼iriances,  specified  in  the  last  section,  and  any  other  of  like  sappUed. 
nature,  not  being  against  the  right  and  justice  of  the  matter, 
aad  not  altering  the  issue  between  the  parties,  or  the  trial, 
fflUBt^  when  necessary,  be  supplied,  and  the  proceeding 
amended,  by  the  court  wherein  the  judgment  is  rendered, 
or  by  an  appellate  court 

§  728.  The  court  may,  before  or  after  judgment,  in  further-  Amend- 
ance  of  justice,  and  on  such  terms  as  it  deems  just,  amend  theooort; 
any  process,  pleading,  or  other  proceeding,  by  adding  or  ingimmft^ 
striking  out  the  name  of  a  person  as  a  party,  or  by  correct-  ^.Z 
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TITLE  1.     •  '.J.   T_      •        j-i  i»  t_  •  j_   1       • 

mg  a  mistake  m  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  an  all^ation  material  to  the 
case ;  or,  where  the  amendment  does  not  change  sabstan- 
tiaUy  the  claim  or  defence,  by  conforming  the  pleading  or 
other  proceeding  to  the  facts  proved.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect^  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party. 

^6f  §  724.  The  court  may  likewise,  in  its  discretion,  and  apon 

omiB-       such  terms  as  justice  requires,  at  any  time  within  one  year 
•mend- ''  after  notice  thereof,  relieve  a  party  fix)m  a  judgment,  order, 
SS  ^^  ^^^'^^  proceeding,  taken  against  him  through  his  mistake, 
uigs.        inadvertence,  surprise,  or  excusable  neglect ;  and  may  sup- 
ply an  omission  in  any  proceeding.     Where  a  proceedii^, 
taken  by  a  party,  fails  to  conform  to  a  provision  of  this  act, 
the  court  may,  in  like  manner,  and  upon  like  terms^  permit 
an  amendment  thereof,  to  conform  it  to  the  provision. 

RetmiiB        §  725.  A  court,  to  which  a  return  is  made  by  a  sheriff  or 
oew,  eto.  other  officer,  or  by  a  subordinate  court  or  other  tribunal, 
may,  in  its  discretion,  direct  the  return  to  be  amended,  in 
matter  of  form,  either  before  or  after  judgment. 

Fftpers  §  726.  Where  an  original  pleading  or  paper  is  lost,  or 
withheld;  withheld  by  any  person,  the  court  may  authorize  a  copy  to 
piled.       be  filed  and  used,  instead  of  the  original 

Older  of       §  727.  A  proccss,  pleading,  or  record,  shall  not  be  altered, 

when'      by  the  clerk  or  any  other  officer  of  the  court,  or  by  any 

touD^Bn?.  other  person,  without  the  direction  of  the  court,  or   of 

another  court  of  competent  authority;   except  in  a  case 

where  a  party,  or  his  attorney,  is  specially  authorized  by 

law  to  amend  a  pleading, 

DiBre.  §  728.  The  want  of  a  title,  or  a  defect  in  the  title,  of  an 

^f^tf  in  affidavit,  does  not  impair  it,  if  it  intelligibly  refers  to  the 
ftffldBTits.  ^^Q^j  ^j,  special  pibceeding,  in  which  it  is  made. 
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oup.  Tm.]  TENDEE,  OFPEES,  ETC.  §§  729-731. 

§  729.  A  bond  or  undertakingy  required  by  statute  to  be  certain 
given  by  a  person,  to  entitle  him  to  a  right  or  privilege,  or  eS^lwhen 
to  take  a  proceeding,  is  sufficient^  if  it  conforms  substan- ' 
tiaQy  to  the  form  therefor,  prescribed  by  the  statute,  and 
does  not  vary  therefrom,  to  the  prejudice  of  the  rights  of 
the  party,  to  whom,  or  for  whose  benefit,  it  is  given. 

§  730.  Where  such  a  bond  or  undertaking  is  defective.  Amend- 
Ae  court,  officer,  or  body,  that  would  be  authorized  to  *«»*«J^ 
leoeive  it,  or  to  entertain  a  proceeding  in  consequence  etc. 
Ikereoij  if  it  was  perfect,  may,  on  the  application  of  the 
peraons^  who  executed  it,  amend  it  accordingly ;  and  it  shall 
diereiq)OB  be  valid,  fix>m  the  time  of  its  execution. 


TITLE  11. 

Tender,  and  other  offers  (mdre^piests  to  the  adverse  party. 

tai  m.  Tender  after  salt. 

73Sl  Amount  to  be  paid  into  court. 

788.  Bffeet  of  sufficient  tender 

784.  When  to  be  deducted  from  recovery  etc. 
73S.  Requiring  admimion  of  genuineneea  of  paper. 
738L  Offer  to  liquidate  damages  conditionally. 

737.  Effect  of  refusal  of  offer. 

738.  Defendant's  ofibr  to  compromise ;  proceedings  thereon. 

789.  Plaintiflfs  offer  to  compromise  counterclaim ;  proceedings  thereon. 

740.  Oflbr  and  acceptance,  by  whom  subscribed. 

741.  Bole  if  oflbr  made  witldn  ten  days  before  trial. 
743.  In  certain  cases,  judgment  to  be  set  aside. 

§  781.  Where  the  complaint  demands  judgment  for  a  sum  Tender 
of  money  only ;  and  the  action  is  brought  to  recover  a  sum 
certain^  or  which  may  be  reduced  to  certainty  by  calcula- 
tion ;  or  to  recover  damages  for  a  casual  or  involuntary  per- 
Bonal  injury,  or  a  like  injury  to  property ;  the  defendant,  or 
las  attorney,  may,  at  any  time  before  the  trial,  tender  to  the 
plaintifl^  or  his  attorney,  such  a  sum  of  money,  as  he  con- 
ceives to  be  sufficient  to  make  amends  for  the  injury,  or  to 
pay  the  plaintiff's  demand ;  together  with  the  costs  of  the 

action,  to  that  time. 
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8§  732-786.  TENDER,  OFFERS,  ETC.  [ohap.  Tm. 

Amount  §  ^^3*  ^  tender,  made  as  prescribed  in  the  last  sectdon, 
paidTinto  ^^^  ^^^  avail  the  defendant,  unless  the  money  is  accepted, 
court.      ^y  jg  p^i^  j^^  court  within  five  days  after  the  tender. 

Notice  of  the  payment  into  conrt  must  be  served  upon  the 
plaintiff's  attorney,  within  five  days  after  it  is  made.  If 
the  plaintiff  takes  out  the  amount  paid  in,  he  accepts  the 
tender. 

^m\  ^\  §  ^^^*  ^  ^^  appears,  upon  the  trial,  that  the  sum  so  ten* 
tender,  dercd  was  sufficient  to  pay  the  plaintiff's  demand,  or  to 
make  amends  for  the  injury,  and  also  to  pay  the  costs  of  the 
action,  to  the  time  of  the  tender,  the  plaintiff  cannot  recover 
costs  or  interest^  from  the  time  of  the  tender,  but  muafe  pay 
the  defendant's  costs  from  that  tima 

When  §  734.  If  the  plaintiff  proceeds  in  the  action,  after  accept* 

dedaoted  ing  the  tender,  the  sum  accepted  must  be  deducted  from  the 
reooveiTt  rccovcry,  aud  judgment  rendered  for  the  residue,  if  any; 
and,  if  the  tender  and  acceptance  do  not  appear  in  the 
pleadings,  a  memorandum  thereof  must  be  annexed  to  the 
judgment-rolL  The  plaintiff's  right  to  recover  costs,  and  his 
liability  to  pay  costs  to  the  defendant,  are  determined  by 
the  amount  of  the  residue. 

Beqair-  §  736.  The  attomcy  for  a  party  may,  at  any  time  before 
i^onof  the  trial,  exhibit  to  the  attorney  for  the  adverse  party,  a 
neaTo?'  paper,  material  to  the  action,  and  request  a  written  admis- 
sion of  its  genuinenes&  If  the  admission  is  not  given, 
within  four  days  after  the  request,  and  the  paper  is  proved 
or  admitted  on  the  trial,  the  expenses,  incurred  by  the  party 
exhibiting  it,  in  order  to  prove  its  genuineness,  must  be 
ascertained  at  the  trial,  and  paid  by  the  party  refusing  the 
admission ;  unless  it  appears,  to  the  satisfaction  of  the  court, 
that  the^^e  was  a  good  reason  for  the  refusal 


Offer  to        §  786.  In  an  action  to  recover  damages  for  breach  of  a 

liqaidate         "  ,  ^ 

danuigea.  contmct,  the  defendant's  attorney  may,  with  the  answer, 
tionauy.   serve  upon  the  plaintiff's  attorney,  a  written  offer,  that^  if 
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paper. 


eHAP.  vm.]  TBNDEB,  OFFEBS,  ETC.  §§  737-739. 

Ae  defendant  SeuIs  in  his  defence,  the  damages  may  be 
aneesed  at  a  specified  sum.  If  the  plaintiff  serves  notice, 
that  he  accepts  the  oiSery  with  or  before  the  notice  of  trial, 
and  damages  are  awarded  to  him  on  the  trial,  they  must  be 
ttBessed  accordingly. 


§  737.  If  the  plaintiff  does  not  accept  the  offer,  he  cannot  Effect  of 
prove  it,  upon  the  trial.  But  if  the  damages,  awarded  to  of  oifBr. 
Ilk,  do  not  exceed  the  sum  offered,  the  defendant  is  entitled 
to  recover  the  expenses,  necessarily  incurred  by  him  in  pre- 
paring  for  the  trial,  with  respect  to  the  question  of  damages. 
The  expenses  must  be  ascertained,  by  the  judge,  or  the 
leferee,  by  or  before  whom  the  cause  is  tried. 


§  788.  The  defendant  may,  before  the  trial,  serve  upon  Defend-  • 
tke  plaintiff's  attorney,  a  written  offer,  to  allow,  judgment  to  *oon?^ 
to  be  taken  against  him,  for  a  sum^  or  property,  or  to  the  proS^.* 
effiset,  therein  specified^  with  cost&     If  there  are  two  or  thireon. 
more  defendants^  and  the  action  can  be  severed,  a  like  offer 
Mj  be  made  by  one  or  more  defendants,  against  whom  a 
separate  judgment  may  be  taken.    If  the  plaintijQ^  within 
ten  days  thereafter,  serves  upon  the  defendant's  attorney, 
notice  that  he  accepts  the  offer,  he  may  file  the  summons, 
^(HDplamt,  and  offer,  with  proof  of  acceptance,  and  there- 
tipon  the  clerk  must  enter  judgment  accordingly.     If  notice 
of  acceptance  is  not  thus  given,  the  offer  cannot  be  given  in 
eridence  upon  the  trial ;  but,  if  the  plaintiff  fails  to  obtain 
imore  favorable  judgment,  he  cannot  recover  costs  from 
fte  time  of  the  offer,  but  must  pay  costs  from  that  time. 


§  739.  Where  the  defendant  sets  up  a  counterclaim,  to  an  PiaintiiTB 
UMmnt  greater  than  the  plaintiff's  claim,  or  sufficient  to  oom- 
«duce  the  plaintiff's  recovfery  below  fifty  dollars,  the  plairn-  oou^te^ 
tf  may  serve,  upon  the  defendant's  attorney,  a  written  offer,  proSed- 
to  allow  judgment  to  be  taken  against  him,  for  a  specified  tSSeon. 
■om,  with  costs,  or  against  the  defendant  for  a  specified  sum, 
Mid  against  the  plaintiff  for  costs.    If  the  defendant,  within 
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§§  740-742.  TENDBB,  OFPEBS,  ETC.  [chap.  viii. 


TITLE  S. 


ten  days  thereafter,  serves,  upon  the  plaintifPs  attorney, 
notice  that  he  accepts  the  offer,  either  paity  may  file  the 
summons,  complaint,  answer,  and  offer,  or  copies  thereof^ 
and  proof  of  acceptance;  and  thereupon  the  clerk  must 
enter  judgmeiit  accordingly.  If  notice  of  acceptance  is  not 
thus  given,  the  offer  cannot  be  given  in  evidence,  upon  the 
trial ;  but,  if  the  defendant  fails  to  recover  a  more  fevora- 
ble  judgment,  he  cannot  recover  costs  from  the  time  of  the 
offer,  but  must  pay  costs  from  that  time. 

Offer  and  §  740.  Uuless  au  offer  or  an  acceptance,  made  as  pre- 
anof?  by  scribcd  iu  either  of  the  last  four  sections,  is  subscribed  by 
TOb^™^  the  party  making  it,  his  attorney  must  subscribe  it,  and 
annex  thereto  his  affidavit,  to  the  effect,  that  he  is  duly 
authorized  to  make  it,  in  behalf  of  the  party. 


Boribed. 


Rule  if         §  741.  If  the  adverse  party  moves  the  trial,  before  the 

made  oxpiratiou  of  ten  days,  after  an  offer  is  made,  he  id  deemed 

ten  days  to  havc  rejected  the  offer.    The  party  making  the  offer  can- 

trui.  not  move  the  trial,  until  the  expiration  of  the  ten  daya 

In  certain  §  742.  Where  it  appears,  to  the  satisfaction  of  the  court, 
indgment  in  a  casc  wherc  judgment  has  been  taken,  upon  the  accept- 
aside,  ance  of  an  offer,  as  prescribed  in  this  title,  that  the  action 
was  commenced,  upon  an  express  or  tacit,  direct  or  indirect, 
agreement  or  understanding  between  the  parties,  that  an 
offer  should  be  made  by  one  party,  for  the  purpose  of  en- 
abling the  other  party  to  take  judgment  thereupon ;  the 
judgment  must  be  set  aside,  within  one  year  after  it  is  en- 
tered, upon  the  application  of  a  subsequent  judgment 
creditor  of  the  party,  against  whom  the  judgment  was 
taken ;  or  of  a  third  person  interested  in  property,  affected 
by  the  judgment ;  or,  where  the  judgment  was  taken  against 
two  or  more  persons  as  joint  debtors,  upon  the  application 
of  either  of  them,  who  did  not  joiA  in,  or  consent  to  the 
offer.  But  where  a  judgment  is  so  set  aside,  the  title  to 
property,  sold  to  a  purchaser,  for  value,  and  in  good  faith, 
shall  not  be  affected  thereby. 
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CEiP.  rai.]  MONEY  PAID  INTO  OOUBT.  §§  743-745. 


TTILB  8. 


TITLE  m. 

Payment  of  money  into  oowrtj  amd  ca/re  cmd  diy>osition 

thereof. 

8bc^748.  Party  bringing  money  into  court  is  dischaiged. 

74i  General  rolee  may  regulate  oonoeming  payment  into  court. 

74S.  Money  to  be  paid  to  ooonty  treasurer,  and  secorities  taken  in  Us  name. 

746^  FnndB ;  where  and  how  deposited  or  inyested. 

747.  Powers  of  sapreme  conrt  as  to  transfer,  etc,  to  and  investment  by  guar- 

dian, etc. 

748.  When  other  courts  have  like  power. 

749.  PoweiB  of  certain  officers,  touching  securities,  etc 
TOO.  Proyision  relating- to  death,  removal,  etc,  of  officer. 

751.  Authority  for  payment  of  money  by  bank  or  trust  company. 

789.  How  county  treasurer  to  keep  his  accounts. 

788.  County  treasurer  to  report  annually  to  the  court. 

751  These  provisions  applicable  in  New-Tork  to  the  chamberlain. 

§  743.  A  party  bringing  money  into  court,  pursuant  to  p*^ 
the  direction  of  the  court,  is  discharged  thereby  from  all  P^®^^ 
farther  liability,  to  the  extent  of  the  money  so  paid  in,  ^i^^^ 


§  744.  The  general  rules  of  practice  may  contain  regula-  oenerai 

<•  •  f  /•  •  •  rules  ins 

tiona,  concerning  the  payment  of  money  mto  court,  in  an  regulate 
action,  and  the  care  and  disposition  thereof,  which  shall  ng  pay- 
govern,  where  provision  is  not  otherwise  made  by  law.         ©ourt 


§745.  Unless   the   court    otherwise    specially    dii'ects,  Money  to 
money,  paid  into  court,  must  be  paid,  either  directly,  or  by  county 
the  oflEicer  who  is  required  by  law  first  to  receive  it,  to  the  andBe- 

*  •'  .  '  onrities 

county  treasurer  of  the  couuty,  where  the  action  is  triable,  taken  in 

xrn        ...  ^^  nameb 

Where  it  is  paid  to  an  officer,  other  than  the  county  treas- 
wer,  he  must  pay  it  to  the  county  treasurer,  within  four  days 
*fter  he  receives  it.  In  the  city  of  New- York,  he  must  pay 
H  to  the  chamberlain,  within  two  days  after  he  receives  it. 
A  bond,  mortgage,  or  other  security,  or  a  certificate  or  trans- 
fer of  stock,  taken  upon  the  investment  of  money  paid  into 
court,  must  be  taken  to  the  county  treasurer  of  the  county 
where  the  fund  belongs,  in  his  name  of  office ;  or  to  such 
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§§  746-748.  MONET  PAID  INTO  GOIJBT.         [ctap.  tiu. 


TTTUBS. 


other  county  treasurer,  as  the  court  specially  directs.  But 
this  and  the  next  section  do  not  prevent  the  court,  upon  the 
application  of  a  party  to  an  action,  from  directing  in  what 
manner  or  place,  money,  paid  into  court  in  the  action,  shall 
be  deposited  or  invested. 


Fands;         §  746.  Provisiou  may  be  made,  in  the  general  rules  of 

d^M^tod  P^^^^  ^^^  ^^^  deposit,  in  a  bank  or  trust  company,  of 
or^  money  paid  into  court ;  for  the  investment  thereof  in  the 
public  debt  of  the  United  States,  or  of  a  state,  or  for  loaning 
it  upon  approved  interest-bearing  mortgages  upon  real  prop- 
erty;  and  for  the  transferring  or  disposing,  from  time  to  time, 
of  the  money,  or  any  investment,  or  security.  But  the 
money  must  be  deposited  or  loaned  in  the  county  where  the 
fund  belongs,  where  that  can  be  done  conveniently  and 
safely,  and  with  advantage  to  the  parties  interested. 


Powers  of      §  747.  *  The  supreme  court  may  direct  that  money,  paid 

oourt  as    into  that  court,  in  an  action  brought  therein,  or  a  bond,  mort- 

fer,  etc.,    gagc,  or  othcr  security,  or  public  stock,  in  the  possession  or 

vestment  under  the  control  of  a  county  treasurer,  which  represents 

duui,  etc.  money  so  paid  in,  be  transferred  and  delivered  to  a  general 

or  special  guardian,  committee,  or  other  trustee,  upon  his 

giving,  or  if  he  has  given,  security,  satisfSactory  to  the  court, 

for  the  faithful  execution  of  his  trust;  or  that  a  bond, 

mortgage,  or  other  security,  or  public  stock,  be  taken  by 

and  in  the  name  of  the  guardian,  comn^ittee,  or  other 

trustee ;  and  be  collected,  invested  or  loaned,  as  the  oourt 

directs,  or  as  prescribed  in  the  general  rules  of  practice. 


other 
courts 
have  like 
power. 


When  §  ^^^-  Each  supcrior  city  court,  each  county  court,  and 

the  marine  court  of  the  city  of  New- York,  possesses,  with 
respect  to  money,  paid  into  that  court,  in  an  action  brought 
therein,  or  a  bond,  mortgage,  or  other  security,  or  public 
stock,  in  or  upon  which  it  has  been  invested  or  loaned, 
the  power  and  authority  conferred  upon  the  supreme  court, 
by  the  last  section,  .  ' 
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CHAP,  niL]         MONEY  PAID  INTO  OOUBT-  §§  749-753, 

§  749.  A  county  treasurer,  or  other  officer,  or  a  guardian,  powers  of 
committee,  or  other  trustee,  in  whose  name  is  taken  a  bond,  ofo^ln, 
mortgage,  or  other  security,  or  public  stock,  representing  iSSS^"* 
money,  paid  into  court,  in  an  action ;  or  to  whom  stock  or  ^^^  ^^ 
a  security,  or  an  account,  deed,  voucher,  receipt,  or  other 
paper,  representing  or  relating  to  such  money,  is  transferred, 
delivered,  made,  or  given,  pursuant  to  law,  is  vested  with 
complete  title  thereto ;  and  may  bring  an  action  upon  or  in 
relation  to  the  same,  in  his  official  or  representative  char- 
acter. I 

§  750.  On  the  expiration  of  the  offidal  term  of  a  county  PioYisioii 
treasurer,  or  where  a  vacancy  occurs  in  his  office,  by  death  to  de^, 
or  otherwise,  aU  public  stock,  bonds,  mortgagea,  and  other  ^^ 
securities  held  by  him,  as  prescribed  in  this  title,  vest  in  his 
SQccessor  in  office ;  and  all  money  deposited,  as  prescribed 
in  diis  title,  in  a  bank,  trust  company  or  other  depository, 
to  his  credit,  vests  in,  and  must  be  carried  to,  the  account 
of  his  successor  in  office. 


§  751.  Honey,  paid  into  court,  in  an  action,  and  deposited  Author- 
in  a  bank  or  trust  company,  to  the  credit  of  a  county  treas-  payment 
nrer,  shall  not  be  paid  out,  without  the  production  of  a  cer-  by  baiS?^ 
tified  copy  of  an  order  of  the  court,  for  that  purpose,  counter-  oompaoyv 
signed  by  the  judge,  by  whose  direction  it  is  mada 

§  752.  The  accounts  of  a  county  treasurer,  with  respect  How 
to  money  received  by  him,  as  prescribed  in  this  title,  with  ^Muaiw 
each  bank  or  trust  company,  in  which  it  is  deposited,  must  Moount*. 
be  kept,  so  as  to  show,  in  the  cash-books  of  the  bank  or 
company,  and  in  the  books  of  the  county  treasurer,  in  what 
particular  action,  or  on  what  account,  each  item  of  money 
credited  or  charged,  was  deposited  or  paid  out. 

§  753.  A  county  treasurer,  who  has,  in  his  possession  or  county 
nnder  his  control,  money,  bonds,  mortgages,  or  other  securi-  to^ort 
ties,  or  public  stock,  as  prescribed  in  this  title,  must,  once  in  to  the"^ 
each  year,  at  the  time  prescribed  by  special  order, .  or  by  ^^'^^ 
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g  754.  PABTY'S  DEATH,  DISABILITY,  OE    [chap,  viil 


TITLE  4L 


the  general  rules  of  practice,  make  a  report  to  the  court, 
into  which  the  money. was  paid,  containing  a  statement  of 
his  accounts  for  the  preceding  year,  or  since  the  last  account 
was  rendered,  and  of  the  funds  and  securities  under  his  con- 
trol, relating  to  the  money  paid  into  that  court  The  state- 
ment must  show,  as  to  each  action  separately,  the  amount 
on  hand  uninvested ;  the  time  when  each  sum  of  money  was 
received ;  the  time,  amount,  and  other  description  of  each 
payment,  investment,  or  loan ;  the  amount  deposited  in  each 
bank  or  trust  company  *  and  the  balance  on  deposit  therein ; 
and  also  all  public  stock,  bonds,  mortgages,  and  other  seen- 
rities,  representing  the  remainder  of  the  fund.  The  state- 
ment must  be  accompanied  with  a  certificate  of  the  proper 
officer  of  each  bank  or  trust  company,  in  which  a  deposit  is 
made,  to  the  effect,  that  the  total  amount^  stated  to  be  re- 
maining on  deposit,  is  actually  in  that  bank  or  company, 
placed  to  the  credit  of  the  county  treasurer,  in  the  action, 
and  not  mingled  with  any  other  account. 

These  §  754.  Each  provision  of  this  title,  relating  to  a  county 

foaJ  sp-    treasurer,  applies  to  the  chamberlain  of  the  city  of  New- 

iNew-    York,  with  respect  to  money  paid  mto  court,  m  an  action 

the^^m-  triable  in  the  city  and  county  of  New- York,  or  with  respect 

to  money,  or  a  bond,  mortgage,  or  other  security,  or  public 

stock,  representing  money  paid  into  court ;  except  where 

special  provision,  with  respect  to  the  same,  is  otherwise 

made  by  law. 


TITLE  IV. 

Prooeedmgs  v/pon  1^  death  or  dtsahiUty  of  apa/rty^  or  the 

transfer  of  his  interest. 

8bo.  756.  Action ;  when  not  to  abate. 

766.  PzoceedingB  apon  transfer  of  interest,  or  deyolation  of  liability. 

767.  Id.;  when  sole  party  dies  and  action  soryiyee. 

768.  Id.;  when  one  of  seyeral  parties  dies. 

759.  700.  Id.;  when  part  of  caoseof  action  surviyee. 
761.  When  conrt  may  order  action  abated. 
^     76d.  Special  cases  excepted. 
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CHAP,  vni.]  TRANSFEE  OF  INTEBEST.  §§  765-769. 

- 

flfea  763.  Death  ol  party  after  verdict,  etc.  *™^  *• 

761  Action  for  a  wrong  not  to  abate  after  verdict,  etc. 
765.  No  verdict*  etc,  can  be  taken  after  a  party's  death. 
KKL  Death,  etc,  of  public  officer  or  trastee. 

§755,  An  action  does  not  abate  by  any  event,  if  the  Action; 
cause  of  action  survives  or  continues.  toabate.* 

§  756.  In  case  of  a  transfer  of  interest,  or  devolution  of  P«>o«od- 

inors  unon 

liability,  the  action  may  be  continued,  by  or  against  the  tnnater 
original  party ;  unless  the  court  directs  the  person,  to  whom  ^^i^.®' 
the  interest  is  transferred,  or  upon  whom  the  liability  is  Jj^^uit 
devolved,  to  be  substituted  in  the  action,  or  joined  with  the 
original  party,  as  the  case  requires. , 

§  757.  In  case  of  the  death  of  a  sole  plaintiff  or  defend-  id. ;  when 
ant,  if  the  cause  of  action  survives  or  continues,  the  court,  aiee  and 
npon  motion,  within  one  year  thereafter,  or  afterwards,  Burvives, 
upon  a  supplemental  complaint,  must,  in  a  proper  case, 
allow  or  compel  the  action  to  be  continued,  by  or  against 
his  representative,  or  successor  in  interest. 

§  758.  In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  one  of *^^° 
or  one  of  two  or  more  defendants,  if  the  entire  cause  of  action  ^^im 
sorvives  to  or  against  the  others,  the  action  must  proceed  in  ^®"* 
favor  of  or  against  the  others,  as  the  case  requires ;  and  the 
court,  upon  motion,  may  change  the  title  thereof  accordingly. 

§  759.  In  case  of  the  death  of  one  of  two  or  more  plain-  ^^^l'®" 
tiSa,  or  one  of  two  or  more  defendants,  if  part  only  of  the  ^Jgf^^' 
cause  of  action,  or  part  or  some  of  two  or  more  distinct  »«rvive8. 
causes  of  action,  survives  to  or  against  the  others,  the  action 
may  proceed,  without  bringing  in  the  successor  to  the  rights 
or  liabilities  of  the  deceased  party ;  and  the  judgment  shall 
iiot  affect  him,  or  his  interest  in  the  subject  of  the  action. 
But  where  it  appears  proper  so  to  do,  the  court  may  require 
or  compel  the  successor,  or  a  person  who  claims  to  be  the 
successor,  to  be  brought  in  as  a  party,  upon  his  own  applica- 
tion or  upon  the  application  of  a  party  to  the  action. 
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§§  760-763.   DEATH,  ETC.,  OR  TRANSFER  OP  INTEREST,   [chap,  viil 


mLB  4. 


§  760.  Where  such  a  person  applies  in  his  own  b^half^ 
''^'^  the  court  may  dii^t  that  he  be  made  a  party,  by  amend- 
ment  of  the  pleadings,  or  otherwise,  as  the  case  requires. 
Where  an  appUcation  is  made  by  the  plaintifl^  to  bring  in 
such  a  person  as  defendant,  the  court  may  direct  that  a  sup- 
plemental summons  issue,  and  that  supplemental  pleadings 
be  made.  Where  an  application  is  made  by  a  defendant,  to 
bring  in  such  a  person,  the  court  may,  and  in  a  proper  case 
must,  permit  the  defendant  to  commence  a  cross  action  for 
that  purpose.  The  cross  action  must  be  brought  in  the  same 
court,  unless  the  order  otherwise  specially  direct&  If  it 
directs  that  the  action  be  commenced  in  another  court,  the 
latter  court  may,  by  order,  at  any  time  afW  the  cross  action 
is  commenced,  remove  to  itself  the  original  action,  with  like 
effect  as  if  it  had  been  brought  therein.  Unless  the  court 
otherwise  directs,  the  original  action  and  the  cross  action 
must  be  tried,  and  judgment  rendered  therein,  as  if  they 
were  one  action* 


When 
oonrt 

order 

aotlon 

abated. 


§  761.  At  any  time  after  the  death  of  the  plaintiff  or  after 
the  marriage  of  the  plaintiff  where  it  affects  the  rights  of 
either  party,  the  court  may,  in  its  discretion,  upon  notice  to 
such  persons  as  it  directs,  and  upon  the  application  of  the 
adverse  party,  or  of  a  person  whose  interest  is  affected,  direct 
that  the  action  abate,  unless  it  is  continued  by  the  proper 
parties,  within  a  time  specified  in  the  order,  not  less  than  six 
months,  or  more  than  one  year,  after  the  granting  thereof 


Special         §  762.  The  foregoing  provisions  of  this  title  do  not  apply 
excepted .  to  a  case,  where  special  provision  is  otherwise  made  by  law. 


Death  of  §  763.  If  either  party  to  an  action  dies,  after  an  accepted 
after  ver-  offer  to  allow  judgment  to  be  taken,  or  after  a  verdict, 
report,  or  decision,  or  an  interlocutory  judgment,  but  before 
final  judgment  is  entered,  the  court  must  enter  final  judg- 
ment, in  the  names  of  the  original  parties ;  unless  the  offer, 
verdict,  report,  or  decision,  or  the  interlocutory  judgment, 

is  set  aside. 
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CHAP,  vm]  MOTIONS  AND  OBDEBS.  §§  764-766. 

TITLBIb 

§  764.  After  yerdict,  report,  or  decision,  in  an  action  to  Action 
recover  damages  for  a  personal  injury,  the  action  does  not  wrong 
abate  by  the  death  of  a  party,  unless  the  rerdict,  report,  or  abate 
decision  is  finally  set  aside.    Until  it  is  finally  set  aside,  diot,  eto. 
the  subsequent  proceedings,  including  an  appeal  from  an 
order  setting  it  aside,  or  fix)m  a  judgment  or  order  reversing 
or  setting  aside  a  judgment  entered  thereupon,  are  the  same, 
as  in  a  case  where  the  cause  of  action  survivea 


§  765.  This  title  does  not  authorize  the  entry  of  a  judg-  ko  ver- 
ment  against  a  party,  who  dies  before  a  verdict,  report,  or  ^bl""*' 
dadrion  is  actuaUy  rendered  against  him.    InlOiat case,  the  ^a 
verdict,  report,  or  decision  is  absolutely  void.  doatL 

§  766.  Where  an  action  or  special  proceeding  is  author-  Death, 
iaed  or  directed  by  law,  to  be  brought  by  or  in  the  name  g^^^, 
of  a  public  officer,  or  by  a  receiver,  or  other  trustee,  appointed  *™»*«^ 
by  virtue  of  a  statute,  his  death  or  removal  does  not  abate 
ihe  action  or  special  proceeding ;  but  the  same  may  be  con- 
tinued bj  his  successor,  who  must,  upon  his  application,  or 
tiiat  of  a  party  interested,  be  sub|9tituted  for  that  purpose, 
by  the  order  of  the  court,  a  copy  of  which  must  be  annexed 
to  the  judgment-rolL 


TITLE  V. 
Motions  cmd  orders  gefrieraUy. 

te.  787.  Definition  of  an  order. 
TBS.  Id.;  of  a  motion. 
759.  Motione  in  supreme  ooort ;  where  to  be  heard. 

770.  Motions  in  New-York  dt j. 

771.  In  aheenoe  of  Judge,  motion  majbe  transferred  to  another  Judge. 
77SI,  778.  What  judges  maj  make  orders  out  of  court,  without  notloe^ 
774*  BeTiew  of  order  made  by  county  Judge. 

776.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

778.  Subsequent  application  for  order,  after  denial,  etc.,  of  prior  application. 

777.  Id.;  as  to  application  for  judgment. 
77S.  Penalty  for  violating  last  two  sections. 

779.  Oosts  of  a  motion ;  how  collected. 
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§§  767-772.  MOTIONS  AND  ORDERS.  [chap,  vul 

Deflni-  *       §  767.  A  direction  of  a  court  or  judge,  made,  as  pre- 
o^^^  ^  scribed  in  this  act,  in  an  action  or  special  proceeding,  must 
be  in  writing,  unless  otherwise  specified  in  the  particular 
casa    Such  a  direction,  unless  it  is  contained  in  a  judg- 
ment, is  an  order. 

J^^of  a       §  768.  An  application  for  an  order  is  a  motion. 

iS^gi-"*        §  7^^-  -^  motion,  upon  notice,  in  an  action  in  the  supreme 

p^«      courts  must  be  made  within  the  judicial  district,  in  which 

b?h€«M   *^®  action  is  triable,  or  in  a  county  adjoining  that  in  which 

it  is  triable;  except  that  where  it  is  triable  in  the  first 

judicial  district,  the  motion  must  be  made  in  that  district ; 

.  and  a  motion,  upon  notice,  cannot  be-  made  in  that  district, 

in  an  action  triable  elspwhera    But  this  section  does  not 

apply  to  a  case,  where  it  is  specially  prescribed  by  law,  that 

a  motion  may  be  made  in  the  county,  where  the  applicant^  or 

other  person  to  be  affected  thereby,  or  the  attorney,  resides 

Motions       §  770.  In  the  first  judicial  district,  a  motion  which  else- 
Tork       where  must  be  made  in  court,  may  be  made  to  a  judge  out 
of  court,  except  for  a  new  trial  on  the  merita 

inab-  §  771.  Where  notice  of  a  motion  is  given,  or  an  order  to 

Judg©.^     show  cause  is  returnable,  before  a  judge,  out  of  court,  who, 

msybS     at  the  time  fixed  for  the  motion,  is  or  will  be  absent,  or 

red  to  "  unable,  for  any  other  cause,'  to  hear  it,  the  motion  may  be 

judge,      transferred,  by  his  order,  made  before  or  at  that  tixne,  or  by 

the  written  stipulation  of  the  attorneys  for  the  parties,  to 

another  judge,  before  whom  it  might  have  been  originally 

made. 

m^  §  '^^^'  ^i^ere  an  order,  in  an  action,  may  be  made  by  a 

maL       j^^ig®  ^f  ^^^  court,  out  of  Court,  and  without  notice,  and  the 
of^ourt***  particular  judge  is  not  specially  designated  by  law,  it  may  be 
notilS?*    ^^^^  ^y  a°y  j^dge  of  the  court,  in  qpy  part  of  the  State ;  or, 
except  to  stay  proceedings  after  verdict,  report,  or  decision, 
by  the  county  judge  of  the  county  where  the  action  is  tria- 
ble, or  in  which  the  attorney  for  the  applicant  resides. 
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CHAP.  Tin.]  MOTIONS  AND  OEDBES.  §§  773-777. 

Where  such  an  order  grants  a  provisional  remedy,  it  can  be 
Yacated  only  in  the  mode  specially  prescribed  by  law ;  in 
any  otlier  case,  it  may  be  vacated  or  modified,  without 
notice,  by  the  judge  who  made  it,  or,  upon  notice,  by  him, 
(X  by  the  court 

§778.  The  limitation,  contained  in  the  last  section,  of  The  same 
the  county  judges  who  may  make  an  order,  does  not  apply 
to  a  case  where  it  is  prescribed  in  this  act,  in  general  words^ 
iliat  a  particular  order  may  be  made  by  a  county  judge,  or 
by  any  county  judge. 


§  774.  An  order,  made  by  a  county  judge,  may  be  re-  BaTiew 
viewed  in  the  same  manner,  as  if  it  was  made  by  a  judgeof  madei^ 
tkeeonrt,  in  which  the  addin.is  pending.  !& 


§  775.  An  order  to  stay  proceedings  in  an  action,  for  a  when 
longer  time  than  twenty  days^  shall  not  be  made  by  a  prooMd- 
judge,  out  of  court,  except  to  stay  proceedings  under  an  to  exceed 
order  or  judgment  appealed  from,  or  where  it  is  made  upon  days!  ^ 
notice  of  the  application,  to  the  adverse  party. 

I 

§  776.  If  an  application  for  an  order,  made  to  a  judge  of  sabee- 
ihe  court,  or  to  a  county  judge,  is  wholly  or  partly  refused,  |^^J?JJ^^ 
or  granted  conditionally,  or  on  terms ;  a  subsequent  appli-  J'^j^ 
tttioD,  in  reference  to  the  same  matter,  and  in  the  same  stage  etc.,  of 

'  j^     prior  ap- 

«  the  proceedings,  shall  be  made  only  to  the  same  judge,  puoation. 
or  to  the  court  K  it  is  made  to  another  judge,  out  of 
court,  an  order  granted  thereupon  must  be  vacated  by  the 
jndge  who  made  it ;  or,  if  he  is  absent,  or  otherwise  unable 
to  hear  the  application,  by  any  judge  of  the  court,  upon 
proof;  by  affidavit,  of  the  facts. 

§  777.  Where  an  application  is  made  to  the  court  for  i^p\i^**^ 
jiidgment,  it  cannot  be  withdrawn,  without  the  express  per-  J^/^ 
nusaion  of  the  court ;  and  a  subsequent  application  for  judg-  ™®***' 
naent  shall  not  be  made,  at  a  term  held  by  another  judge, 
except  where  the  first  application  is  so  withdrawn ;  or  where 
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TITLB  6. 


the  directions,  given  thereupon,  require  an  act  to  be  done, 
before  judgment  can  be  rendered ;  or  where  the  fSact  of  the 
former  application  is  stated,  and  the  proceedings  thereupon, 
and  subsequent  thereto,'  are  fully  set  forth,  in  the  papers 
upon  which  the  application  is  made. 


Pei^t/  §s  778.  A  person  making  an  application,  forbidden  by  the 
ting  last  last  two  scctious,  with  knowledge  of  the  previous  applica- 
tions,      tipn,  shall  be  punished  by  the  courts  for  a  contempt 

Cto^  of  a    '8  779.  Where  costs  of  a  motion,  directed  by  an  order  to 

motion;  "     ,  ,  .  ,  •' 

^^1-  be  paid,  are  not  paid,  within  the  time  fixed  for  that  purpose 
by  the  order,  or  by  the  general  rules  of  practice,  an  ezeca- 
tion,  against  the  personal  property  only,  of  the  person 
required  to  pay  them,  may  be  issued  in  the  same  form,  as 
nearly  as  may  be,  as  an  execution  upon  a  judgment ;  omit- 
ting the  recitals  and  directions,  relating  to  real  property. 
But  where  the  order  directs,  that  the  costa  of  the  motion 
abide  the  event  of  the  action,  or  where  costs  of  a  motion, 
awarded  by  an  order,  have  not  been  collected,  when  final 
judgment  is  entered,  they  may  be  tscxed  as  part  of  the  costs 
of  the  action,  or  set  off  against  costs  awarded  to  the  adverse 
party,  as  the  case  requires.  This  section  does  not  affect  the 
right  of  a  party,  to  collect  costs  of  a  motion,  by  proceedings 
for  contempt,  in  a  case  where  they  may  be  so  collected  by 
law. 


TITLE  VI. 

MiBodUmeovs  practice  regulations. 

A.BTIOLB  1.  General  regulations  respecting  time. 
9.  Preferred  and  deferred  causes. 
8.  Seryice  of  papers. 

4.  Discovery  of  1x)oks  and  papers. 

5.  General  regnlations  respecting  bonds  and  undertakings. 

6.  Other  mattera 
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CHAP,  vol]  time.  §§  780--788. 

▲BT.1. 

ARTICLE  FIRST. 

Gbnisral  Reottlations  rbsfbotino  TnoB. 

Bkl  780.  Notice  of  motion,  to  be  eight  dajs. 

781.  How  time  enlarged,  before  its  expiration. 
783.  Gopj  of  afBdavit  muat  be  served. 

783.  Belief,  after  time  has  expired.  ' 

784.  When  time  cannot  be  extended. 

785.  Qualification  of  last  section. 

786.  Orders  in  certain  actions ;  how  pnblished. 

787.  Time  for  publication  of  notice  ;  how  computed. 

788.  Time  for  doing  any  act ;  how  computed. 

§  780.  Where  special  provision  is  not  otherwise  made  Notice  of 

v_  1  "I         1  1  motion, 

by  law,  or  by  the  general  rules  of  practice,  if  notice  of  a  *^^e 
motion,  or  of  any  other  proceeding  in  an  action,  before  a  ^y^- 
conrt  or  a  judge,  is  necessary,  it  must,  if  personally  served, 
be  served  at  least  eight  days  before  the  time  appointed  for 
the  hearing ;  imless  the  court  or  a  judge  thereof,  upon  an 
affidavit  showing  grounds  therefor,  makes  an  order  to  show 
cause,  why  the  application  should  not  be  granted ;  and,  in 
tie  order,  directs  that  service  thereof,  less  than  eight  days 
before  it  is  returnable,  be  sufficient 

§  781.  Where  the  time,  within  which  a  proceeding  in  an  How  time 
action,  after  its  commencement,  must  be  taken,  has  begun  to  SSfoJI lu 
nm,aiid  has  not  expired,  it  may  be  enlarged,  upon  an  affi-  ti^^ 
imt  showing  grounds  therefor,  by  the  court)  or  by  a  judge 
authorized  to  make  an  order  in  the  action. 

§  782.  In  a  case  specified  in  the  last  two  sections,  the  affi-  oopy  of 
im%  upon  which  the  order  was  granted,  or  a  copy  thereof,  ^^ 
mt  be  served  with  a  copy  of  the  t>rder;  otherwise,  the  "^^ 
order  may  be  disregarded. 

§  783.  After  the  expiration  of  the  time,  within  which  a  Relief 

pleading  must  be  made,  or  any  other  proceeding  in  an  action,  SS'w- 

"fterits  commencement,  must  be  taken,  the  court,  upon  good  '^'^ 

«Me  shown,  may,  in  its  discretion,  and  upon  such  terms  as 
[33]  857 


§§  784-786.  TIME.  [OHiLP.  Tm. 

■  ^ 

justice  requires,  relieve  the  party  from  the  consequences 
of  an  omission  to  do  the  act,  and  allow  it  to  be  done ;  except 
as  otherwise  specially  prescribed  by  law. 


When  §  784.  A  court,  or  a  judge,  is  not  authorized  to  extend  the 

not  be      time,  fixed  by  law,  within  which  to  commence  an  action :  or 

oztended*  i  j  i  i 

to  take  an  appeal ;  or  to  apply  to  continue  an  action,  where 
a  party  thereto  has  died,  or  has  incurred  a  disability;  or  the 
time  fixed  by  the  court,  within  which  a  supplemental  com- 
plaint must  be  made,  in  order  to  continue  an  action ;  or  an 
action  is  to  abate,  unless  it  is  continued  by  the  proper  partiea 
A  court,  or  a  judge,  cannot  allow  either  of  those  acts  to  be 
done,  after  the  expiration  of  the  time  fixed  by  law,  or  by  the 
order,  as  the  case  may  be,  for  doing  it ;  except  in  a  case 
specified  in  the  next  section. 

Qaaiifloap  §  785.  Where  a  party,  entitled  to  appeal  from  a  judg- 
last  see-  ment  or  order,  dies,  within  sixty  days,  after  the  entry  of  the 
same,  or  next  before  the  expiration  of  the  time  within 
which  the  appeal  may  be  taken ;  or  where  a  person,  entitled 
to  move  to  set  aside  a  final  judgment,  for  error  in  fact,  dies, 
within  sixty  days  next  before  the  expiration  of  the  time  to 
make  such  a  motion,  the  court,  by  which  the  order  was 
made,  or  the  judgment  rendered,  may  allow  the  appeal  to 
be  taken,  or  the  motion  to  be  made,  by  the  heir,  devisee,  or 
personal  representative  of  the  decedent,  as  the  case  requires, 
if  the  application,  for  leave  so  to  do,  is  made  within  four 
months  after  the  entry  of  the  judgment  or  order,  or  the  ex* 
piration  of  the  time  prescribed  by  law  for  the  motion. 


tiou. 


Orders  In  §  786.  Where  an  action  is  brought  for  the  collective 
aStions ;  benefit  of  the  creditors  of  a  person,  or  of  an  estate,  or  for 
Ushe<£"  the  benefit  of  a  person  or  persons,  other  than  the  plaintiff, 
who  will  come  in  and  contribute  to  the  expense  of  the 
action,  notice  of  a  direction  of  the  court,  contained  in  a 
judgment  or  order,  requiring  the  creditors,  or  other  person 
or  persons  to  exhibit  their  demands,  or  otherwise  to  come 
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in,  must  be  published,  once  in  each  week,  for  at  least  tharee 
successive  weeks,  and  as  much  longer  as  the  court  directs, 
in  the  newspaper,  published  at  Albany,  in  which  legal 
notices  are  required  to  be  published,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be 
done. 

§  787.  The  period  of  publication  of  a  legal  notice,  in  an  Time  for 
action  or  special  proceeding,  brought  in  a  court,  either  of  tion  of" 
re(»rd  or  not  of  record,  or  before  a  judge  of  such  a  court,  Sow^oom- 
must  be  computed,  so  as  to  exclude  the  first  day  of  publi-  ^^^ 
cation,  and  include  the  day,  on  which  the  act  or  event,  of 
which  notice  is  given,  is  to  happen,  or  which  completes  the 
full  period  of  publication. 

§  788.  The  time,  within  which  an  act,  in  an  action  or  Time  for 
special  proceeding,  brought,  as  specified  in  the  last  section,  is  MtT^f"^ 
required  by  law  to  be  done,  must  be  computed,  by  exclud-  puted. 
ing  the  first,  and  including  the  last  day ;  except  where  it  is 
otherwise  specially  prescribed  by  law.    If  the  last  day  is 
Sunday,  or  a  legal  holiday,  it  must  be  excluded.     Where 
the  act  is  required  to  be  done  within  two  days,  and  an  inter- 
vening day  is  Sunday,  or  a  legal  holiday,  it  must  also  be 
excluded. 


ARTICLE  SECOND. 

Pbbfbbrbd  akd  defbbbed  Causbs. 

Sac.  7W.  Preference  of  certain  actions  by.  the  people. 

790.  IcL;  of  criminal  actions. 

791.  Id. ;  among  civil  actions. 

793.  Id.;  in  mandamus  or  prohibition. 
798.  When  an  order  is  necessary. 

794.  When  canse  passed,  how  placed  upon  the  calendar. 

795.  Note  of  issue  to  state  time  when  passed. 

§  789.  A  trial,  motion,  appeal  or  hearing:,  in  an  action  bv  ^^^efer- 

aL  1  /»       T  -1.  1  enoeof 

tne  people  to  recover  money,  funds,  credits,  or  other  property,  ^^^^^ 
held  or  owned  by  the  State,  or  held  o»  owned,  officially  or  ^^^\l^ 
otherwise,  for,  or  in  behalf  oiy  a  public  or  governmental  in- 
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terest,  by  a  municipal  or  other  public  corporation,  or  by  a 
board,  officer,  custodian,  agency  or  agent  of  the  State,  or  of 
a  city,  county,  town,  village,  or  other  division,  subdivision, 
department,  or  portion  of  the  State^  which  the  defendant 
has,  without  right,  obtained,  received,  converted,  or  disposed 
of;  or  to  recover  damages,  or  other  compensation,  for  so 
obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same ;  or  the  aiding  or  abetting  thereof;  is  entitled,  on  the 
application  of  the  attorney-general,  to  a  preference  over  any 
other  business,  at  a  term  or  sitting  of  any  court  of  the  State, 
irrespective  of  its  place  upon  the  calendar. 


Id.;  of 

orimioal 

aotione. 


§  790.  A  criminal  action,  including  an  appeal  or  other 
proceeding  in  a  criminal  cause,  is  entitled,  under  the  direc- 
tion of  the  court,  to  preference  in  the  trial  or  hearing 
thereof,  over  all  civil  actions  and  special  proceedings,  except 
as  prescribed  in  the  last  section. 


Id.; 
among 
oiyU 
aotlonB. 


§  791.  Civil  causes  are  entitled  to  preference  among  them- 
selves, in  the  trial  or  hearing  thereof,  in  the  following  order, 
next  after  the  causes  specified  in  the  last  section  but  one : 

1.  An  action  or  special  proceeding,  in  which  the  people 
of  the  State  are  parties,  and  appear  by  the  attorney-general ; 
where  the  attorney-general  has  given  notice,  at  the  time  of 
service  of  notice  of  trial  or  argument,  of  a  particular  day 
in  the  term,  on  which  he  will  move  it.  If  the  action  or 
special  proceeding  is  not  moved  by  him  for  trial  or  argu- 
ment on  that  day,  or  as  soon  thereafter,  in  the  same  term,  as 
the  court  can  hear  it,  the  other  party  may  then  move  the 
trial  or  argument;  otherwise,  it  shall  not  be  moved  out 
of  its  order  at  that  term,  except  by  the  special  order  of 
the  coui-t 

2.  Except  in  the  court  of  appeals  or  the  supreme  court, 
an  action  or  special  proceeding,  in  which  the  commissioners 
of  pilots  in  the  city  of  New- York  are  parties ;  where  a 
notice,  similar  to  the  notice  prescribed  in  the  last  sub- 
division, has  been  served  by  their  attorney,  at  the  time  of 
service  of  the  notice  of  trial  or'  argument.    The  previous 
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of  the  last  subdivision,  relating  to  moving  the  trial  or  argu- 
ment, apply  to  a  cause  within  this  subdivision. 

3.  In  tbe  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceeding 
other  than,  as  specified  in  subdivision  first  of  this  section, 
where  the  people  of  the  State,  or  a  board  of  State  officers, 
are  sole  parties,  or  a  State  officer  is  sole  party,  plaintiff  or 
defendant. 

4.  An  action  or  special  proceeding,  in  which  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New- York  are 
parties. 

5.  In  the  court  of  appeals,  an  action,  a  party  to  which 
has  died,  pending  the  action,  where  the  pendency  of  the 
action  prevents  a  final  settlement  of  the  estate  of  the 
deceased  party. 

6.  In  any  court,  an  action,  in  which  an  executor  or  ad- 
ministrator is  the  sole  plaintiff  or  sole  defendant ;  an  action 
for  the  construction  of,  or  an  adjudication  upon,  a  will,  in 
which  the  administrator  with  the  will  annexed,  or  the  exec- 
utor of  the  will,  is  joined,  as  plaintiff  or  defendant,  with  one 
or  niore  other  parties ;  and,  in  the  court  of  appeals  or  the 
sapreme  court,  an  appeal  from  the  decree  or  decision  of  a 
snrrogate^s  court,  determining  a  will  to  be  valid,  and  admit- 
ting it  to  probate,  or  granting  general  letters  of  administra- 
tion. , 

7.  An  action,  wherein  the  defendant  is  actually  confined 
in  jail,  by  virtue  of  an  order  of  arrest,  for  want  of  baU. 

8.  An  action  for  dower ;  where  the  plaintiff  makes  proof, 
by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judge 
thereof^  that  she  has  no  sufficient  means  of  support,  aside 
from  the  estate  in  controversy. 

9.  An  appeal  from  a  final  order,  made  in  a  summary 
proceeding  to  recover  the  possession  of  real  property. 

10.  A  motion  to  vacate  or  modify  a  provisional  remedy, 
or  an  appeal  from  an  order,  allowing  or  continuing  a  pro- 
visional remedy. 

11.  An  action  against  a  corporation  or  joint-stock  associ- 
ation, issuing  bank  notes,  or  any  kind  of  paper  credits,  to 
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'"'^^  *•  circulate  as  money ;  or  by  or  against  a  receiver  of  such  a 
corporation  or  association. 

12.  An  action  against  a  corporation^  founded  upon  a  note, 
or  other  evidence  of  debt,  for  the  absolute  payment  of 
money. 

13.  An  action  against  a  sheriff,  in  his  official  capacity. 

14.  A  cause  entitled  to  preference,  by  the  general  rules  of 
practice,  or  by  the  special  order  of  the  court  in  the  partic- 
ular case. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  before  the  same 
term  of  the  court  for  trial  or  hearing,  the  preference  given 
by  this  section  affects  only  the  order,  in  which  the  issues  or 
questions  of  the  same  nature  are  to  be  disposed  o£ 

Id. ;  in         §  792.  Where  a  writ  of  mandamus  or  of  prohibition  has 

d^as  or  been  issued,  from  the  general  term,  to  a  special  term,  or  a 

SSi.    "   jiidge  of  the  same  court,  the  cause  may,  in  the  discretion  of 

the  court,  or,  where  an  appeal  is  taken  therein  to  the  court 

of  appeals,  in  the  discretion  of  that  court,  be  preferred 

over  any  of  the  causes  specified  in  the  last  section. 


When  an  §  ^793.  Where  the  right  to  a  preference  depends  upon 
neoes-  facts,  which  do  not  appear  in  the  pleadings  or  other  papers, 
upon  which  the  cause  is  to  be  tried  or  heard,  the  party  de- 
siring a  preference  must  procure  an  order  therefor,  from 
the  court,  or  a  judge  thereof,  upon  notice  to  the  adverse 
party.  A  copy  of  the  order  must  be  served,  with  or  before 
the  notice  of  trial  or  argument. '  Such  an  order  is  not  ap- 
pealable ;  but  it  may  be  vacated  by  the  judge  or  judges 
holding  the  term,  at  which  the  preferred  cause  is  noticed 
for  trial  or  hearing.  But  a  preliminary  order  is  not  requi- 
site, in  a  case  embraced  within  subdivision  first  or  second 
of  the  last  section  but  one ;  and  the  order,  in  a  case  em- 
braced within  subdivision  seventh  or  eighth  thereof,  may 

be  made  ex  parte,  and  is  conclusive. 
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§  794.  Where  an  action  or  special  proceeding,  placed  ^^'  ** 
upon  the  calendar  of  a  term  of  a  court  of  record,  held  in  ^||d, 
the  city  and  county  of  New- York,  is  regularly  called  and  JjJJed 
passed,  without  a  postponement  by  the  court,  for  good  SSSnto. 
caase  shown,  it  must  thenceforth  be  placed  on  the  same  or 
a  fdtnre  calendar,  as  if  the  date  of  the  issue  was  the  time 
when  it  was  thus  passed. 


§  795.  In  a  case  specified  in  the  last  section,  the  party  Note  of 
placing  the  cause  upon  the  calendar  for  a  subsequent  term,  state  time 
must  state,  in  the  note  of  issue,  the  date  of  the  issue,  as  passed, 
prescribed  in  that  section.    K  he  omits  to  do  so,  by  reason 
whereof  the  cause  retains  its  priority  on  the  calendar,  the 
court,  on  the  application  of  the  adverse  party,  or  of  its  own 
motion,  may  strike  the  cause  from  the  calendar. 


ARTICLE  THIBD. 

Sebyicb  of  Pafbbs. 

Bk.  796.  Paper  may  be  Beryed  personally. 

797.  Other  modes  of  service. 

798.  Doable  time  when  served  throngh  the  post-office. 

799.  When  paper  to  be  served  on  attorney ;  when  service  not  required. 

800.  When  service  may  be  made  on  derk,  for  non-resident. 

801.  Service  through  branch  post-office  in  New-York  city. 
803.  This  article  not  applicable  to  service  of  summons,  etc. 

§  796.  A  notice  or  other  paper  in  an  action,  may  be  served  2?*be 
on  a  party  or  an  attorney,  either  by  delivering  it  to  him  wrved^ 
personally,  or  in  the  manner  prescribed  in  the  next  section,  ^J* 

§  797.  Where  the  service  is  not  personal,  it  may  be  made  other 
as  follows :  sStvim. 

1.  Upon  a  party  or  an  attorney,  through  the  post-ojfice, 
by  depositing  the  paper,  properly  inclosed  in  a  post-paid 
wrapper,  in  the  post-office  of  the  party  or  the  attorney  serv- 
ing it,  directed  to  the  person  to  be  served,  at  the  address, 
within  the  State,  designated  by  him  for  that  purpose,  upon 
the  preceding  papers  in  the  action ;  or,  where  he  has  not 
made  such  a  designation,  at  his  place  of  residence,  or  the 
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place  where  he  keeps  an  office,  according  to  the  best  infor- 
mation which  can  conveniently  be  obtained  concerning  the 
same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office, 
by  leaving  the  paper  with  his  partner  or  clerk  therein,  or 
with  a  person  having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of 
his  office,  and  the  service  is  made  between  six  o'clock  in  the 
morning  and  nine  o'clock  in  the  evening,  either  by  leaving 
it,  in  a  conspicuous  place  in  his  office,  or  by  depositing  it, 
inclosed  in  a  sealed  wrapper,  directed  to  him,  in  his  office 
letter-box ;  or,  if  the  office  is  not  open,  so  as  to  admit  of 
leaving  the  paper  therein,  and  there  is  no  office  letter-box, 
by  leaving  it  at  his  residence,  within  the  State,  with  a  person 
of  suitable  age  and  discretion. 

4.  Upon  a  party,  by  leaving  the  paper  at  his  residence, 
between  six  o'clock  in  the  morning  and  nine  o'clock  in  the 
evening,  with  a  person  of  suitable  age  and  discretion. 


Hme^**         §  ^^^'  ^i^^re  it  is  prescribed  in  this  act,  or  in  the  gen- 
eerved      ^^^  rulcs  of  practice,  that  a  notice  must  be  given,  or  a 
tSrport-  P^P^r  must  be  served,  within  a  specified  time,  before  an  act 
office.       £g  ^Q  ^Q  ^QQ^g .  Qj»  ^i^Q^  ^Yie  adverse  party  has  a  specified  time, 
after  notice  or  service,  within  which  to  do  an  act ;  ^  if  ser- 
vice is  made  through  the  post-office,  the  time  so  required  or 
allowed  is  double  the  time  specified ;  except  that  service  of 
notice  of  trial  may  be  made,  through  the  post-office,  not  less 
than  sixteen  days  before  the  day  of  trial,  including  the  day 
of  service. 


When  §  799.  Where  a  party  has  appeared,  a  notice  or  other 

Se^rved  paper,  required  to  be  served  in  an  action,  must  be  served 
tomej;  upou  his  attorney.  If  a  defendant  has  not  appeared,  service 
▼ioe  not    of  a  notice  or  other  paper,  in  the  ordinary  proceedings  in  the 

action,  need  not  be  made  upon  him,  unless  he  is  actually 

confined  in  jail,  for  want  of  bail. 
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§  800.  Where  a  party  to  an  action,  who  has  appeared  in  ^1^^^'  *" 
person,  resides  without  the  State,  or  his  residence  cannot,  mSy  be 
with  reasonable  diligence,  be  ascertained,  and  he  has  not  ^J^^for 
designated  an  address,  within  the  State,  upon  the  preceding  dentf^^' 
papers,  service  of  a  paper  upon  him  may  be  made,  by  serv- 
ing it  on  the  clerk. 

§  801.  In  .the  city  of  New- York,  where  a  paper  is  served,  service 
or  a  return  is  made,  through  the  post-office,  the  deposit  of  branoS 
the  package  in  a  branch  post-office  has  the  same  effect,  as  a  m  New- 
depoeit  in  the  general  or  principal  post-office  of  that  city.  oWy. 


§  802.  This  article  does  not  apply  to  the  service  of  a  sum-  Thu 

mons,  or  other  process ;  or  of  a  paper  to  bring  a  party  into  not  ap- 

contempt ;  or  to  a  case  where  the  mode  of  service  is  specially  to  eervioe 

,  of  Bum- 

prescribed  by  law.  monB,eto. 


ARTICLE  FOURTH. 

DracoTBHT  OF  Books  Ain>  Pafsba. 

Bk.  803.  Coait  may  direct  disooverj  of  books,  etc. 

804.  Rules  to  prescribe  the  cases,  etc. 

805.  Petition  for  discovery,  and  order  thereupon. 

806.  Order,  when  and  by  whom  vacated. 

807.  Proceedings  upon  the  return  of  the  order. 

808.  Penalty  for  disobedience. 

800.  Effect  of  papers,  etc.,  produced. 

§  803.  A  court  of  record,  other  than  a  justices'  court  in  court 
a  city,  has  power  to  compel  a  party  to  an  action  pending  SSot 
therein,  to  produce  and  discover,  or  to  give  to  the  other  of  booSf 
party,  an  inspection  and  copy,  or  permission  to  take  a  copy,  * 
of  a  book,  document,  or  other  paper,  in  his  possession  or 
^der  his  control,  relating  to  the  merits  of  the  action,  or 
of  the  defence  therein. 

§  804.  The  general  rules  of  practice  must  prescribe  the  Rules  to 
<iS8e8,  in  which  a  discovery  or  inspection  may  be  so  com-  the^oases, 
polled,  and  the  proceedings  for  that  purpose,  where  the  same 
we  uot  prescribed  in  this  act. 
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Petition       §  805.  To  entitle  a  party  to  procure  such  a  discovery  or 

TOv^"    inspection,  he  must  present  a  petition,  praying  therefor,  and 

th(S^^*'  verified  by  aflSldavit,  to  the  court,  or  to  a  judge  authorized 

^^^'      to  make  an  order  in  the  action ;  upon  which  an  order  may 

be  made,  directing  the  party,  against  whom  the  discovery  or 

inspection  is  sought,  to  allow  it,  or,  in  default  thereof,  to 

show  cause  before  the  court,  at  a  time  and  place,  and  upon  a 

notice,  therein  specified,  why  the  prayer  of  the  petition 

should  not  be  granted ;  and,  if  necessary  or  proper,  that  his 

proceedings  be  stayed  until  the  hearing  of  the  application, 

although  the  stay  exceeds  twenty  day& 


Order,  §  806.  An  Order,  made  as  prescribed  in  the  last  section, 

by  whom  may  be  vacated,  by  the  judge  who  granted  it,  or  by  the 
courts  upon  satisfactory  proof,  by  affidavit : 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has 
been  complied  with ;  or, 

2.  That  the  party  required  to  make  the  discovery,  or 
permit  the  inspection,  has  not  the  possession  or  control  of 
the  book,  document,  or  other  paper,  directed  to  be  produced 
or  inspected. 


Proceed-  §  807.  Upou  the  retum  of  the  order  to  show  cause,  the 
ther^urn  court  may  make  such  an  order,  with  respect  to  the  discovery 
Srder!  or  inspection  prayed  for,  as  justice  requires.  Where  either 
is  directed,  a  referee  may  be  appointed  by  the  order,  to 
direct  and  superintend  it ;  whose  certificate,  imless  set  aside 
by  the  court,  is  presumptive,  and,  except  in  proceedings  for 
contempt,  conclusive  evidence,  of  compliance  or  non-com- 
pliance with  the  terms  of  the  order.  A  fixed  sum,  not 
exceeding  twenty  dollars,  may  be  added  to  the  costs  of  the 
motion,  for  the  fees  of  the  referee. 

Penalty        §  808.  Where  an  order,  made  as  prescribed  in  the  last 

l^diaaoe.  scctiou,  dirccts  a  discovery  or  inspection,  the  party  in  whose 

behalf  it  was  made,  may,  upon  proo^  by  affidavit,  that  the 

adverse  party  has  failed  to  obey  it,  and  upon  notice  to  him, 
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apply  to  the  courts  for  an  order  to  punish  him  for  the  failure. 

TJpon  the  hearing  of  the  application,  tKe  court  may,  upon 

the  payment  of  such  a  sum,  for  the  expenses  of  the  applicant, 

as  tlie  court  fixes,  and  upon  compliance  with  such  other 

terms,  as  it  deems  just  to  impose,  permit  the  party  in  default 

to  comply  with  the  order  for  a  discovery  and  inspection ; 

and,  for  that  purpose,  it  may  direct  that  the  application  to 

punish  him  stand  over  to  a  future  time.     Upon  the  final 

hearing  of  the  application  to  punish  the  party  in  default, 

the  court,  in  a  proper  case,  may  direct  that  his  complaint  be 

dismissed,  or  his  answer  or  reply  be  stricken  out,  and  that 

judgment  be  rendered   accordingly;   or  it  may  make  an 

order,  striking  out  one  or  more  causes  of  action,  defences, 

eomiterclaim8,or  replies,  interposed  by  him;  or  that  he  be 

debarred  fi*om  maintaining  a  particular  claim  or  defence,  in 

relation  to  which  the  discovery  or  inspection  was  sought. 

Where  the  party  has  failed  to  obey  an  order,  allowing  an 

inspection  by  the  adverse  party,  and  requiring  him  to  furnish 

a  copy,  or  permit  a  copy  to  be  taken,  the  court  may  also 

direct  that  the  book,  document,  or  other  paper,  be  excluded 

from  being  given  in  evidence;  or  it  may  punish  the  party 

for  a  contempt ;  or  botL 

§  809.  A   book,   document,   or  other  paper,   produced  Bflbot  of 
under  an  order,  made  as  prescribed  in  this  article,  has  the  etol^^o- 
same  effect,  when  used  by  the  party  requiring  it,  as  if  it   "^ 
was  produced  upon  notice,  according  to  the  practice  of  the 
court. 


ABTICIiE  FIFTH. 

Gkbtsbal  Bbgulations  KBfiFBcnNG  Bonds  and  XJndebtasinos. 

Beo,  810.  Bonds,  undertakings,  etc,  must  be  acknowledged. 

811.  Partj  need  not  join  with  Ms  sareties ;  when  one  surety  is  suflBdent. 

812.  Form  of  bond  or  undertaking ;  affidavit  of  sureties ;  approval  hj  court 

or  judge. 
81S.  When  several  sureties  may  justifjr,  each  in  a  smaller  sum. 

814.  Bonds,  etc.,  to  the  people  or  a  public  officer  for  the  benefit  of  a  suitor. 

815.  Bonds,  etc.,  not  affected  by  change  of  parties. 

816.  Id.;  to  be  filed. 
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^§  810-813. 


BONDS  AND  UNDERTAKINGS.       [chap.  vm. 


Bonds,         §  810.  Before  a  bond  or  undertaking,  given  in  an  action 
iugs,  etc.,  or  special  proceeding,  as  prescribed  in  this  act,  becomes 
aoknowi-  effectual,  it  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded. 


ne^not  §  ^^^^  ^^cre  a  provision  of  this  act  requires  a  bond  or 
ils^Bwr^  undertaking,  with  sureties,  to  be  given  by,  or  in  behalf  of,  a 
ties;        party  or  other  person,  he  need  not  loin  with  the  sureties  in 

when  one   \       '^  •  ^  ,  •'      . 

'SS*f  *t  execution  thereof,  unless  the  provision  requires  him  to 
execute  the  same ;  and  the  execution  thereof  by  one  surety 
is  sufficient,  although  the  word,  "  sureties",  is  used,  unless 
the  provision  expressly  requires  two  or  more  sureties. 


Form  of 
bond  or 
nnder- 
taking: 
affidavit 
of  sure- 
ties; 
approval 
bjooort 
or  judge. 


§  812.  A  bond  or  undertaking,  executed  by  a  surety  or 
sureties,  as  prescribed  in  this  act,  must,  where  two  or  more 
persons  execute  it,  be  joint  and  several  in  form ;  and,  except 
as  otherwise  expressly  prescribed  by  law,  it  must  be  accom- 
panied with  the  affidavit  of  each  surety,  subjoined  thereto, 
to  the  effect,  that  he  is  a  resident  of,  and  a  householder  or 
a  freeholder  within,  the  State,  and  is  worth  the  penalty  of 
the  bond,  or  twice  the  sum  specified  in  the  undertaking, 
over  all  the  debts  and  liabilities,  which  he  owes  or  has  in- 
curred, and  exclusive  of  property,  exempt  by  law  from  levy 
and  sale  under  an  execution*  A  bond  or  undertaking  given 
by  a  party,  without  a  surety,  must  be  accompanied  by  his 
affidavit,  to  the  same  effect.  The  bond  or  undertaking, 
except  as  otherwise  expressly  prescribed  by  law,  must 
be  approved  by  the  court,  before  which  the  proceeding  is 
taken,  or  a  judge  thereof,  or  the  judge,  before  whom  the 
proceeding  is  taken.  The  approval  must  be  indorsed  upon 
the  bond  or  undertaking. 


When 
several 
sureties 
may 


§  813.  But  where  the  penalty  of  the  bond,  or  twice  the 

sum  specified  in  the  undertaking,  is  twenty  thousand  dollars^ 

justify,     or  upwards,  the  court  or  judge  may,  in  its  or  his  discretion, 

^'"'-^  aUow  the  sum,  in  which  a  surety  is  required  to  justify,  to 
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ABT.fL 


"be  made  up  by  the  justification  of  two  or  more  sureties, 
each  in  a  smaller  sum.  But,  in  that  case,  a  surety  cannot 
justify  in  a  sum  less  than  ten  thousand  dollars ;  and,  where 
two  or  more  sureties  are  required  by  law  to  justify,  the 
same  person  cannot  so  contribute  to  make  up  the  sum,  for' 
more  than  one  of  them. 


§  814.  Where  a  bond  or  undertaking  has  been  given,  as  Bonds, 
prescribed  by  law,  in  the  course  of  an  action  or  special  pro-  the  people 
ceeding,  to  the  people  or  to  a  public  officer,  for  the  benefit  ho  offloer 
of  a  party  or  other  person  interested,  and  provision  is  not  ^^^  ^^ 
specially  made  by  law  for  the  prosecution  thereof;   the 
party  or  other  person,  so  interested,  may  maintain  an  action 
in  his  own  name,  for  a  breach  of  the  condition  of  the  bond, 
or  of  the  terms  of  the  undertaking;  upon  procuring  an 
order,  granting  him  leave  so  to  do.    The  order  may  be 
made  by  the  court,  in  which  the  action  is  or  was  pending ; 
or  by  a  superior  city  court,  the  marine  court  of  the  city  of 
New-York,  or  a  county  court,  if  the  bond  or  undertaking 
was  given  in  a  special  proceeding,  pending  before  a  judge  of 
that  court;  or,  in  any  other  case,  by  the  supreme  court. 
Notice  of  the  application  therefor  must  be  given,  as  directed 
by  the  court  or  judge,  to  the  persons  interested  in  the  dis- 
position of  the  proceeds. 


§  815.  A  bond  or  undertaking,  given   in  an  action  or  Bond«, 
special  proceeding,  as  prescribed  in  this  act,  continues  in  affeoted 
force,  after  the  substitution  of  a  new  party  in  place  of  an  ofparti 
original  party,  or  any  other  change  of  parties ;  and  has  there- 
after the  same  force  and  effect,  as  if  then  given  anew,  in  con- 
formity to  the  change  of  partiea 


i     ,  §  816.  A  bond  or  undertaking,  required  to  be  given  by  w.:  to  be 
I     this  act,  must  be  filed  with  the  clerk  of  the  court ;  except 

where,  in  a  special  case,  a  different  disposition  thereof  is 

directed  by  the  court,  or  prescribed  in  this  act 


§§  817-820.  CONSOLIDATING  ACTIONS;  INTEBPLEADBB.  [ohap.  vni. 

ABTICIiE  SIXTH. 

Othkb  Matters. 

Ssa  817.  Oonsolidatiiig  canses  in  same  court. 

818.  Id.;  in  diffeient  courts. 

819.  Id.;  by  plaintiff. 

820.  Interpleader  bj  order  in  certain  caseB. 

821.  Dismissal  of  complaint  for  neglect  to  serve  sammons. 

822.  Id.;  for  neglect  to  proceed. 

828.  Feigned  issues  abolished,  and  order  for  trial  substituted. 

824.  Summons  and  pleadings  to  be  filed  within  ten  days  after  senrice. 

825.  Papers  in  special  proceedings;  where  to  be  filed. 

826.  Publication,  if  no  newspaper  in  county. 

827.  Spedal  references  in  certain  eases. 

Oonsou-  §  817,  Where  two  or  more  actions,  in  favor  of  the  same 
causes  in  plaintiff  against  the  same  defendant,  for  causes  of  action 
court.      which  may  be  joined,  are  pending  in  the  same  court,  the 

court  may,  in  its  discretion,  by  order,  consolidate  any  or  aU 

of  them,  into  one  action. 


Id.  •  in         §  81 8.  Where  one  of  the  actions  is  pending  in  the  supreme 
courts!**   court,  and  another  is  pending  in  another  court,  the  supreme 
court  may,  by  order,  remove  to  itself  the  action  in  the  other 
court,  and  consolidate  it  with  that  in  the  supreme  court. 

id.;b7  §  819.  Where  separate  actions  are  commenced  against 
two  or  more  joint  and  several  debtors,  in  the  same  court,  and 
for  the  same  cause  of  action,  the  plaintiff  may,  in  any  stage 
of  the  proceedings,  consolidate  them  into  one  action. 


Inter-  §  820.  A  defendant,  against  whom  an  action  to  recover 

by  order   damas^cs  for  the  breach  of  a  contract,  or  an  action  of  eiect- 

In  certain  °  .  •' 

eases.  ment,  or  an  action  to  recover  a  chattel,  is  pending,  may,  at 
any  time  before  answer,  upon  proo^  by  affidavit,  that  a  per- 
son, not  a  party  to  the  action,  makes  a  demand  against  him 
for  the  same  debt  or  property,  without  collusion  with  him, 
apply  to  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  for  an  order  to  substitute  that  person  in  his 

place,  and  to  discharge  him  from  liability  to  either,  on  his 
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CHAP,  ym.]  NEGLECT;  FEIGNED  ISSUES;  FILING  PAPERS.  §§  821-825. 

paying  into  court  the  amount  of  the  debt,  or  delivering  the 
possession  of  the  property,  or  its  value,  to  such  person  as 
the  court  directs.  The  court  may,  in  its  discretion,  make 
such  an  order. 


S  821.  Where,  in  an  action  against  two  or  more  defend-  DUmUgai 

^  ,      ,  °  of  oom- 

ants,  the  plaintiff  uni'easonably  neglects  to  serve  the  sum-  plaint  for 
mens  upon  one  or  more  of  them,  the  court  may,  m  its  serve 
discretion,  upon  the  application  of  a  defendant  who  has  "^om. 
appeared  in  the  action,  dismiss  the  complaint  as  against 
him,  and  render  judgment  accordingly. 


§  822.  Where  the  plaintiff  unreasonably  neglects  to  pro- 1*^;  for 
ceed  in  the  action  against  a  defendant,  the  court  may,  in  its  proceed, 
discretion,  upon  the  application  of  that  defendant,  dismiss 
the  complaint  as  against  him,  and  render  judgment  accord- 

§  823.  Feigned  issues  have  been  abolished.     In  a  case,  Feigned 
where  neither  party  can,  as  of  right,  require  a  trial  by  jury  aboilfhed, 
of  an  issue  of  fact  arising  upon  the  pleadings,  or  where  a  for  tSa^' 
question  of  fact,  not  in  issue  upon  the  pleadings,  is  to  be  tuted!" 
tried,  an  order  for  the  trial  thereof  by  a  jury  may  be  made, 
stating,  distinctly  and  plainly,  the  questions  of  fact  to  be 
tried-    Such  an  order  is  the  only  authority  necessary  for 
the  trial. 


§  824.  The  summons,  and  each  pleading  in  an  action,  sam- 
must  be  filed  with  the  clerk,  by  the  party  in  whose  behalf  Seadi^ 
it  is  served,  within  ten  days  after  the  service  thereof.     If  witwn  ^ 

^  ten  dft^s 

the  party  fails  so  to  file  it,  the  adverse  party,  on  proof  after 
of  the  failure,  is  entitled,  without  notice,  to  an  order  fipom  a  * 
judge,  that  it  be  filed  within  a  time  specified  in  the  order, 
or  be  deemed  abandoned. 

§  825.  A  return  or  other  paper  in  a  special  proceeding,  papers  in 
where  no  other  disposition  thereof  is  prescribed  by  law,  Sooe^d- 
must  be  filed,  and  an  order  therein  must  be  entered,  with  ^'re  to 
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§g  826-627. 


PUBLICATION  ;  EBPBRBNOB.  [chap.  vm. 


'"^"*"  ^  th^  clerk  of  the  county  in  which  the  special  proceeding  is 
taken,  if  it  is  before  a  county  officer,  or  a  judge  of  a  court 
established  in  a  city;  if  before. a  justice  of  the  supreme 
court,  with  the  derk  of'  a  county  designated  by  the  justice ; 
or,  if  no  designation  is  made  by  him,  of  a  county  where  one 
of  the  parties  resides. 


«o?*^'       §  826.  Where  a  notice,  or  other  proceeding,  is  required  by 
n?ilS^  ^^  ^^^  ^  ^®  published  in  a  newspaper  published  in  a  county, 
and  no  newspaper  is  published  therein,  the  publication  may 
be  made  in  a  newspaper  of  an  adjoining  county,  except 
where  special  provision  is  otherwise  made  by  law. 


news- 
paper in 
eoontj. 


Special 
refer- 
ences in 
certain 


m 

§  827.  Where  a  provision  of  this  act  authorizes  the  court 
to  approve  an  undertaking,  or  the  sureties  thereto ;  or  to 
make  an  examination  or  inquiry ;  or  to  appoint  an  appraiser, 
receiver,  or  trustee ;.  it  may  direct  a  reference  for  that  pur- 
pose, to  one  or  more  persons  designated  in  the  order,  either 
to  report  the  facts  to  the  court,  for  its  subsequent  action,  or 
to  act  thereupon.  And  where,  according  to  the  practice  of 
the  court  of  chancery,  on  the  31st  day  of  December,  1846,  a 
matter  was  referable  to  the  clerk,  or  to  a  master  in  chancery, 
a  court  having  authority  to  act  thereupon,  may  direct  a  refer- 
ence to  one  or  more  persons,  designated  in  the  order,  with 
the  powers  which  were  possessed  by  the  clerk,  or  the  master 
in  diancery,  except  where  it  is  otherwise  specially  prescribed 
by  law. 
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CHAPTER  IX. 

EVIDENCE. 
TITLE      L — Obneral  bbouultions  BBSPBOTora  svidbnob^  and 

THB  OOMPETISNOT  AND  MODS   OF    BZAMINATION  OF 
A  WITNB88. 

TITLE      n.  —  OOMPBLLING  THB  ATTBNDANOB  AND  TBSTDiONT  OF  A 

WHNBSS. 

TITLE  in.  —  DBPosinoNB. 

TITLE    lY.  —  DOODICBNTABT  BVIDBNOB. 
TITLE      y. — MnOBLLANBOUB  PBOVISIONa. 

TITLE  L 

General  refftdoHans  re^^eotrng  emdencej  and  the  competency 
and  'nude  of  examinaiion  of  a  witneaa, 

Aboqui  L  Ckmipetenej  of  a  witness;  evidenoe  in  particnlar  eases. 
9l  Administeation  of  an  oath  or  affirmation. 

ABTICIiE  FIRST 

OOMPKTBJMOy  OF  A  W1TNB88 ;  EviIi^CB  IN  PABTIOULAB  CABBS. 

Sio.  888.  No  witness  to  be  exdnded  by  reason  of  interest,  etc. 
880.  When  party,  etc,  cannot  be  examined. 

880.  Id. ;  hnsband  or  wife  of  party,  eta 

881.  When  hnsband  and  wife  no^  competent  witnesses. 

888.  Oonvietion  for  crime,  not  to  exclude  witness ;  how  conviction  proyed. 

888.  dergymen,  etc,  not  to  disclose  confessions. 

884.  Physicians  not  to  disclose  professional  information. 

886.  Attorneys  and  counsellors  not  to  disclose  communications. 
888.  Application  of  the  last  three  sections. 

887.  When  witness  not  excused  from  testifying. 

888.  Bvidenoe  of  party  may  be  rebutted. 
888.  Admission  by  member  of  corporation. 

840.  Seal,  presumptiye  evidence  of  consideration. 

841.  Presumption  of  death  in  certain  oases. 

§  828.  Except  as  otherwise  specially  prescribed  in  this  No  wii^ 
title,  a  person  shall  not  be  excluded  or  excused  from  being  excluded 
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TCTLB  L 


by  reaMn  ^  witness^  by  reason  of  his  or  her  interest  in  the  event  of  an 

e8t!^tcr  action  or  special  proceeding;  or  because  he  or  she  is  a  party 

thereto ;  or  the  husband  or  wife  of  a  party  thereto,  or  of  a 

person  in  whose  behalf  an  action  or  spedal  proceeding  is 

brought,  prosecuted,  opposed,  or  defended. 

JJJ^  §  829.  Upon  the  trial  of  an  action,  or  the  hearing,  upon 

not\)?«.  *^^  merits,  of  a  special  proceeding,  a  party  to,  or  a  person 
■°^®^  interested  in  the  event  of  the  action  or  special  proceeding ; 
or  a  person  from,  through,  or  under  whom,  such  a  party  or 
interested  person  derives  his  interest  or  title,  by  assignment 
or  otherwise;  shaU  not  be  examined,  as  a  witness,  against 
the  executor,  administrator,  or  survivor  of  a  de6eased  per* 
son ;  or  the  committee  of  a  lunatic ;  or  a  person  deriving 
his  title  or  interest  from,  through,  or  under  a  deceased  per- 
son or  lunatic,  by  assignment  or  otherwise;  concerning  a 
persomd  transaction  or  communication  between  the  witness 
and  the  deceased  person  or  lunatic,  except  a  transaction  or 
communication,  concerning  which  the  executor,  administrap 
tor,  survivor,  committee,  or  person  so  deriving  title  or  inter- 
est, is  examined  in  his  own  behalf  or  the  testimony  of  the 
lunatic  or  deceased  person  is  given  in  evidence. 

btlitend^  §  ^^^'  '^^  husband  or  wife  of  a  party  or  person  inter- 
p^r^eu!  ®sted,  who  cannot  be  examined  concerning  a  transaction  or 
communication,  as  prescribed  in  the  last  section,  cannot  be 
examined  as  a  witness,  concerning  the  same  transaction  or 
commimication ;  or  a  like  transaction  or  communication,  be- 
tween the  witness  and  the  deceased  person  or  lunatia 

When  §  881.  A  husband  or  a  wife  is  not  competent  to  testify 

and  wife  agaiust  the  other,  upon  the  trial  of  an.  action,  or  the  hearing, 

not  ooni""  ^9  m         t    ^ 

petent  upou  the  merits,  of  a  special  proceedmg,  founded  upon  an 
allegation  of  adultery ;  except  to  prove  the  marriaga  A 
wife  is  not  a  competent  witness  for  or  against  her  husband, 
in  an  action  for  criminal  conversation.  A  husband  or  wife 
shall  not  be  compelled  to  disclose  a  confidential  communi- 
cation, made  by  one  to  the  other,  during  their  marriage. 
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§  833.  A  person,  who  lias  been  convicted  of  a  crime  or  convio- 
misdemeanor  is,  notwithstanding,  a  competent  witness :  but  ^Sme^^ 
the  conviction  may  be  proved,  for  the  purpose  of  aflfecting  Exclude 
the  weight  of  his  testimony,  either  by  the  record,  or  by  his  Sow  oon- 
cross-ezamination,  upon  which  he  must  answer  any  question,  ^y^ 
relevant  to  that  inquiry ;  and  the  party  cross-examining  him 
is  not  concluded,  by  his  answer  to  such  a  question. 

§  838.  A  clergyman,  or  other  minister  of  any  religion,  Qeigr- 
ahall  not  be  allowed  to  disclose  a  confession  made  to  him,  nottodb 

•     T»  /»*         11  1  "ji  /•i"*i»         01086  oon 

in  his  professional  character,  m  the  course  of  discipline,  feaaious. 
enjoined  by  the  rules  or  practice  of  the  religious  body,  to 
which  he  belongs. 

§  834.  A  person,  duly  authorized  to  practice  physic  or  phTsi- 
soigery,  shall  not  be  allowed  to  disclose  any  information  totus^ose 
which  he  acquired  in  attending  a  patient,  in  a  professional  iiSatt 
capacity,  and  which  •  was  necessary  to  enable  him  to  act  in  tionf™*" 
that  capacity. 

§  835.  An  attorney  or  counsellor  at  law  shall  not  be  J^doouJ! 
aflowed  to  disclose  a  communication,  made  by  his  client  to  J^^®^ 
him,  or  his  advice  given  thereon,  in  the  course  of  his  pro-  ^^^i- 
fessional  employment  oationa. 

• 

§  836.  The  last  three  sections  apply  to  every  examination  ^iJn  o?" 
of  a  person  as  a  witness,  unless  the  person  confessing,  the  JhSjT* 
patient,  or  the  client,  as  the  case  requires,  is  present  or  repre-  ^otioM. 
seated  by  counsel,  and  does  not  object  to  the  testia«'>ny. 

§  837.  A  competent  witness  shall  not  be  excused  from  When 
answering  a  relevant  question,  on  the  ground  only  that  the  not  ex- 
answer  may  tend  to  establish  the  fact,  that  he  owes  a  debt,  from  tea- 
or  is  otherwise  subject  to  a  civil  suit.     But  this  provision     ^^^' 
does  not  require  a  witness  to  give  an  answer,  which  will 
tend  to  accuse  himself  of  a  crime  or  misdemeanor,  or  to 
expose  him  to  a  penalty  or  forfeiture ;  nor  does  it  vary  any 
other  rule,  respecting  the  examination  of  a  witness. 
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§§  888-842.    ADMISSIONS;  PRESUMPTIONS;  OATHS,  ETC.  [chap.  ix. 

Bvidenoe  §  ^^S-  ^^  testimony  of  a  party,  taken  at  the  instance  of 
^^^  the  adverse  party,  orally  or  by  deposition,  may  be  rebutted 
rebatted.  ^^  ^^Yiev  evidence. 


riS^        §  889,  The  admission  of  a  member  of  an  aggregate  oorpo- 
S^TO^^'   ration,  who  is  not  a  party,  shall  not  be  received  as  evidence 
poration.  against  the  corporation,  unless  it  was  made  concerning  and 
while  engaged  in  a  transaction,  in  which  he  was  the  author- 
ized agent  of  the  corporation. 

rampS^  §  ^*^*  ^  ^^  upon  an  executory  instrument  is  only  prct, 
ofroarid-  siiniptive  evidence  of  a  sufficient  consideration,  which  may 
erstion.    i^  rebutted,  as  if  the  instrument  was  not  sealed. 


Preeamp- 
tlonof 
death,  in 
oertain 
oaaes. 


§  841.  A  person,  upon  whose  life  an  estate  in  real  prop- 
erty depends,  who  remains  without  the  United  States,  or 
absents  himself^  in  the  State  or  elsewhere,  for  seven  years 
together,  is  presumed  to  be  dead,  in  an  action  or  special 
proceeding,  concerning  the  property,  in  which  his  death 
comes  in  question,  unless  it  is  affirmatively  proved  that  he 
was  aUve  within  that  tima 


ABTIOLE  SECOND. 

ADMnOSnUTION  of  ah  OaTB  or  AnrZBMiLTIOV. 

Sbo.  843.  Before  whom  oatbfl  and  affidavits  may  be  taken. 
848.  Id.;  in  apedal  oasea. 
'  844.  Id.;  without  the  State. 

845.  General  mode  of  swearing. 

846.  When  kissing  the  gospels  dispensed  with. 

847.  When  affirmation  to  be  made. 

848.  Other  modes  of  swearing. 

849.  Swearing  persons  not  Christians. 
860.  Court  may  examine  witness. 

851.  Swearing  falsely  in  any  form,  perjury. 

Before         §  842.  An  oath  or  affidavit,  required  or  authorized  by 

oaths  and  law ;  except  an  oath  to  a  juror  or  a  witness  upon  a  trial,  an 

may  be     oath  of  office,  and  an  oath  required  by  law  to  be  taken 

before  a  particular  officer;  maybe  taken  before  a  judge, 
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derk,  deputy-derk,  or  spedal  deputy-clerk,  of  a  court,  a 
notary  public,  mayor,  justice  of  the  peace,  surrogate,  special 
ooon^  judge,  special  surrogate,  county  derk,  deputy  county 
derk,  special  deputy  county  clerk,  or  conunissioner  of  deeds, 
within  the  district  in  which  the  officer  is  authorized  to  act ; 
and,  when  certified  by  the  officer,  to  hare  been  taken  before 
him,  may  be  used  in  any  court,  or  before  any  officer  or  other 
person. 

§  848.  Where  an  officer,  person,  board,  or  committee,  has  id. ;  in 
been  heretofore,  or  is  hereafter  authorized  by  law,  to  take  oaaes. 
or  hear  testimony,  or  to  hear  or  receive  an  affidavit,  or  to 
take  a  deposition,  in  relation  to  a  matter,  conceming  which 
he  or  it  has  a  duty  to  perform,  the  officer  or  person,  or  a 
member  of  the  board  or  committee,  may  administer  an 
oath,  for  that  purpose.  Where  an  officer,  person,  board,  or 
committee,  to  whom  or  to  which  application  is  made  to  do 
an  act  in  an  official  capacity,  requires  information  or  proof, 
to  enable  him  or  it  to  decide  upon  the  propriety  of  doing 
the  act,  he  or  it  may  take  testimony,  or  reoeive  an  affidavit 
for  that  purpose. 

§  844.  An  oath  or  affidavit  required,  or  which  may  be  w. ;  witiK 
recdved,  in  an  action,  spedal  proceeding,  or  other  matter,  state, 
may  be  taken,  without  the  State,  except  where  it  is  other- 
wise spedally  prescribed  by  law,  before  an  officer  author- 
ized by  the  laws  of  the  State,  to  take  and  certify  the  ac- 
knowledgment and  proof  of  deeds,  to  be  recorded  in  the 
State ;  and,  when  certified  by  him  to  have  been  taken  before 
him,  and  accompanied  with  the  like  certificates,  as  to  his 
ofGidal  character  and  the  genuineness  of  his  signature,  as 
are  required  to  entitle  a  deed  acknowledged  before  him  to 
be  recorded  within  the  State,  may  be  used,  as  if  taken  and 
certified,  within  the  State,  by  an  officer  authorized  by  law 
to  take  and  certify  the  same. 

S  845.  The  usual  mode  of  administering  an  oath,  now  General 
Aced,  by  the  person  who  swears  laying  his  hand  upon  ?^^ 
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§§  846-851.  SWEARING  A  WITNESS.  [ohap.  ix. 


/ 


TULBt 


and  kissing  the  gospels,  must  be  observed,  where  an  oath  is 
administered,  except  as  otherwise  specially  prescribed  in 
this  article. 


wbon  §  g4g,  Xhe  oath  must  be  administered  in  the  foUowin^: 

klasing  «  ^  ^  o 

Si8?u^    form,  to  a.person  who  so  desires,  the  laying  of  the  hand  upon 
with^     ,and  kissing  the  gospels  being  omitted :    "  You  do  swear,  in 
the  presence  of  the  ever-living  God  ".    While  so  swearing, 
he  may  or  may  not  hold  up  his  hand,  at  his  option. 

whon  §  847.  A  solemn  declaration  or  affirmation,  in  the  follow- 

tion  to  be  ing  fonu,  must  be  administered  to  a  person  who  declares 

that  he  has  conscientious  scruples  against  taking  an  oath^ 

or  swearing  in  any  form:  "You  do  solemnly,  sincerely,  and 

truly,  declare  and  affirm  ". 

modes  of  §  ^*^'  ^  *^^  court  or  officcr,  before  which  or  whom  a 
swearing,  persou  is  oflfercd  as  a  witness,  is  satisfied,  that  any  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  laying 
the  hand'  upon  and  kissing  the  gospels,  is,  in  his  opinion^ 
more  solemn  and  obligatory,  the  cou^  or  officer  may,  in  its 
or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

Swearing      §  849.  A  pcrsou,  believing,  in  a  religion  other  than  the 
SSr°"    Christian,  must  be  sworn  according  to  the  peculiar  cere- 
inns.        monies  of  his  religion,  if  any,  instead  of  one  of  the  methods 
prescribed  in  the  foregoing  sections  of  this  articla 


Conrt^^        §  850.  The  court  or  officer  may  examine  an  infiant,  or  a 

Mnme 
witness. 


m^Y  ez- 

"^«      peraon  apparently  of  weak  intellect,  produced  before  it  or 


him,  as  a  witness,  to  ascert^n  his  capacity  and  the  extent 
of  his  knowledge ;  and  may  inquire  of  a  person,  produced  as 
a  witness,  what  peculiar  ceremonies  in  swearing  he  deems 
most  obligatory. 


mSS^      §  851.  A  person  swearing,  affirming,  or  declaring,  in  any 
^'^Snry"'  form,  wherc  an  oath  is  authorized  by  law,  is  lawfully  sworn, 
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OHAP.  n.]  SUBPOENAS.  §§  858-853. 

and  is  guilty  of  pequry,  in  a  case  where  he  would  be  guilty 
of  the  same  crime,  if  he  had  sworn  by  laying  his  hand  upon 
and  kissiner  the  gospels. 


TITLE  n. 

(hmpeOmg  ihs  aUenddfnoe  amd  teatdmony  of  a  witness. 

Smo.  86S.  Mode  of  Beiring  irabpoMui  iflsaed  oat  of  a  oonrt. 
859.  Penalty  for  diwbedienoe. 
85i.  Subpoena  to  be  laeaed  by  Judge,  eto. 

865.  Penalty  for  diflobeying  Bubpcma;  warrant  for  witneis. 

866.  When  witness  to  be  imprisoned. 

867.  Gdntents  of  warrant. 

868.  To  whom  directed ;  how  executed. 

869.  Qualification  of  preceding  sections. 
800.  Witness  exempt  from  arrest. 

861.  When  to  be  discharged  from  arrest. 
863.  By  whom  witness  may  be  discharged. 

863.  Arrest,  when  void ;  penalty.  f 

864.  Sheriff  not  to  be  liable,  unless  affidavit  is  made. 

865.  Application  of  foregoing  provisions  to  judgments. 

866.  Records  not  to  be  removed  by  virtue  of  subposna. 

867.  Id ;  books  of  account. 

868.  Books,  etc,  of  corporation,  how  produced. 

869.  When  personal  attendance  not  required  by  subpcsna  duces  tecumu 

§  862.  A  subpcena,  issued  out  of  the  court,  to  compel  the  Mode  ot 
attendance  of  a  witness,  and,  where  the  subpoena  so  requires,  subpoena 
to  compel  him  to  bring  with  him  a  book  or  paper,  must  be  of  a  court, 
served  as  follows : 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

3.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  sub- 
stance, musi  be  delivered  to  him. 

3.  The  fees,  allowed  by  law,  for  travelling  to,  and  return- 
ing from,  the  place  where  he  is  required  to  attend,  and  for 
one  day's  attendance,  must  be  paid  or  tendered  to  hint 


§  853.  A  person  so  subpoenaed,  who  fails,  without  reasoni-  penalty 
able  excuse,  to  obey  the  subpoena,  or  a  person  who  fails,  ^fenoe. 
without  reasonable  excuse,  to  obey  an  order,  duly  served 
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TITLE  & 


Upon  him,  made  by  the  court  or  a  judge,  in  an  action,  before 
or  after  final  judgment  therein,  requiring  him  to  attend^  and 
be  examined,  or  so  to  attend,  and  bring  with  him  a  book  or 
a  paper,  is  liable,  in  addition  to  punishment  for  contempt^ 
for  the  damages  sustained  by  the  party  aggrieved  in  conse- 
quence of  the  failure,  and  fifty  dollars  in  addition  thereto. 
Those  sums  may  be  recovered  in  one  action,  or  in  separate 
actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenaed,  the  court  may,  as  an  additional  punishment, 
strike  out  his  pleading. 


si:rt>poBiiA       §  854.  Where  a  judge,  or  an  arbitrator,  referee,  or  other 

^C^^  ^^ft   iAm 

nied  by,  persou,  or  a  board  or  committee,  has  been  heretofore,  or  is 
•to.*^'  hereafter  expressly  authorized  by  law,.to  hear,  try,  or  deter- 
mine a  matter ;  or  to  do  any  other  act  in  an  official  capacity, 
in  relation  to  which  proofs  may  be  taken,  or  the  attendance 
of  a  person  as  a  witness  may  be  required ;  or  to  require  a 
person  to  attend,  either  before  him  or  it,  or  before  another 
judge,  or  officer,  or  a  person  designated  in  a  commission 
issued  by  a  court  of  another  state  or  country,  to  give  testi- 
mony or  to  have  his  deposition  taken,  or  to  be  examined ; 
a  subpoena  may  be  issued,  by  and  under  the  hand  of  the 
Jndg^Vbitratir,  refe«e,  or  other  f^n,  or  the  ohaixM«, 
or  a  majority,  of  the  board  or  committee,  requiring  the 
person  to  attend ;  and  also,  in  a  proper  case,  to  bring  with 
him  a  book  or  a  paper.  The  subpoena  must  be  served,  as 
prescribed  in  the  last  section  but  one.  This  section  does 
not  apply  to  a  matter  arising,  or  an  act  to  be  done,  in  an 
action  in  a  court  of  record. 

Penalty  §  855.  A  pcrsou  who  is  duly  subpoenaed,  as  prescribed 
obeying  in  the  last  section,  must  obey  the  subpoena.  If  he  fails  so 
warrant    to  do,  without  a  reasonable  excuse,  he  is  liable,  in  addition 

for  wit-  .  ,  ,  ' 

uew.        to  any  other  punishment  which  may  be  lawfiiUy  inflicted 

therefor,  for  the  damages  sustained  by  the  person  aggrieved, 

in  consequence  of  the  failure,  and  fifty  dollars  in  addition 

thereto,  to  be  recovered  as  prescribed  in  the  last  section 

but  ona    If  he  fails  to  attend,  the  officer,  or  other  person^ 
280 
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or  the  body,  issuing  the  subpcena^  upon  proof  of  due  service 
thereof,  and,  where  it  required  the  witness's  attendance  be- 
fore another  person,  upon  proof  of  the  failure  to  attend, 
must  issue  a  warrant  to  the  sheriff  of  the  county,  com- 
manding him  to  apprehend  the  defaulting  witness,  and  bring 
him  before  the  officer,  person,  or  body,  before  whom  or 
which  his  attendance  was  required. 

§  856.  If  a  person,  subpoenaed  and  attending,  or  brought,  When^ 
as  prescnbed  in  the  last  section,  before  an  officer  or  other  to  be  im- 

*  ,      ^  prisoned. 

penon,  or  a  body,  refuses,  without  reasonable  cause,  to  be 
examined ;  or  to  answer  a  legal  and  pertinent  question ;  or 
to  produce  abook  or  paper,  which  he  was  directed  to  bring, 
by  the  terms  of  the  subpoena ;  or  to  subscribe  his  deposi- 
tion, after  it  has  been  correctly  reduced  to  writing ;  the 
officer,  or  other  person,  or  the  body,  issuing  the  subpoena, 
most,  by  warranty  commit  him  to  jaU,  there  to  remain,  xmtil 
he  sabmits  to  do  the  act  which  he  was  so  required  to  do,  or 
is  discharged  according  to  law. 

§  867.  A  warrant  of  commitment,  issued  as  prescribed  ^f*^^*" 
in  the  last  section,  must  specify  particularly  the  cause  of  "^*- 
the  commitment;   and,  if  the  witness  is  committed  for 
refosing  to  answer  a  question,  the  question  must  be  inserted 
in  the  warrant 

§858.  A  warrant  to  apprehend  or  commit  a  person.  To  whom 
issued  as  prescribed  in  this  title,  must  be  directed  to  the  how  exe-' 
sheriff  of  the  county  where  the  person  is,  and  must  be  exe- 
CQted  by  him,  in  the  same  manner,  as  a  similar  mandate 
issued,  by  a  court  of  record,  in  an  action. 

§  859.  The  forgoing  sections  of  this  title  do  not  apply  §^^^°*" 

to  a  subpoena  issued  by  a  justice  of  the  peace ;  or  to  a  wit-  ^^^^ 

ness  subpoenaed  to  attend  a  court  held  by  a  justice  of  the 

peace;  or  to  a  case  where  special  provision  is  otherwise 

oaade  by  law,  for  compelling  the  attendance  of  a  witness. 
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§§  860-863.  PBIVILBOB  OF  WITNESSES.  [ohap.  n. 

witnoM  §  860.  A  person  duly  and  in  good  fiedtli  snbpoanaed  or 
Sf™^  ordered  to  attend,  for  the  purpose  of  being  examined,  in  a 
case  where  his  attendance  may  lawfully  be  enforced  by 
attachment^  or  by  commitment^  is  privileged  fix>m  arrest  in 
a  civil  action  or  special  proceeding,  while  going  to,  remain- 
ing at,  and  returning  from,  the  place  where  he  is  required 
to  attend. 


wiwn^to  §  861.  The  court,  from  which  a  subpoena,  served  in  good 
^^^  faith,  was  issued,  or  by  which  an  order  was  made,  requir- 
^'^^^^  ing  a  person  to  attend,  for  the  pur(>ose  of  being  examined; 
or  a  judge  thereof,  upon  proof,  by  affidavit,  of  the  £Etct8^ 
must  make  an  order,  directing  the  discharge  of  a  witness 
or  other  person,  from  an  arrest  made  in  violation  of  the  last 
section. 


^ta^^^™  §  862.  A  justice  of  the  supreme  court,  in  any  part  of  the 
^i  Stat^  or  a  county  judge,  or  a  judge  of  a  superior  city  court, 
ohaiged.  within  his  district,  has  the  like  authority  as  a  judge  of  the 
court,  t6  make  an  order  for  a  discharge,  in  a  case  specified 
in  the  last  section.  Upon  satisfactory  proof,  by  affidavit, 
of  the  facts,  he  must  also  make  an  order,  directing  the  dis- 
charge of  a  person  arrested,  in  violation  of  the  last  section 
but  one,  where  a  subposna,  served  in  good  faith  upon  the 
person  arrested,  was  issued  as  prescribed  in  section  854  of 
this  act. 

Arrert,  §  868.  An  arTCst,  made  contrary  to  the  foregoing  provis- 
▼old:  ions  of  this  title,  is  absolutely  void,  and  is  a  contempt  of 
the  court,  if  any,  from  which  the  subpoena  was  issued,  or  by 
which  the  witness  was  directed  to  attend.  An  action  may 
be  maintained,  by  the  person  arrested,  against  the  officer  or 
other  person  making  such  an  arrest,  in  which  the  plaintiff  is 
entitled  to  recover  treble  damages.  A  similar  action  may 
also  be  maintained,  in  a  like  case,  by  the  party  in  whose 
behalf  the  witness  was  subpoenaed,  or  the  order  procured, 
to  recover  the  damages  sustained  by  him,  in  consequence  of 
the  arrest 
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CHAP.  IX.]  SUBPGiNA  DUCES  TECnjM.  §§  864r^67. 

8864.  But . sh«ii?  or  „th« .*«r.  or  p»«..,  i.  n»t  «,  S^ 
liable^  unless  the  person  daiming  an  exemption  from  arrest,  vliid,  ^ 
makes,  if  required,  an  affidavit,  to  the  effect  that  he  was  affl£yit 
legally  sabpcenaed  or  ordered  to  attend,  and  that  he  was  ^  °^^^ 
not  so  subpcBnaed  or  ordered  by  his  own  procurement,  with 
the  intent  of  avoiding  arrest    He  must  also  either  annex  to 
the  affidavit,  the  copy  of  the  subpoena,  or  the  ticket,  or  the 
oopy  of  the  order,  delivered  to  him,  or  state,  in  the  affidavit, 
that  it  has  been  lost  or  destroyed,  and  specify  before  what 
court,  and  at  what  term,  or  before  what  officer,  and  at  what 
time^  it  required  him  to  attend,  the  place  of  attendance,  and 
the  cause  in  which  he  was  so  subpoenaed  or  ordered.    The 
affidavit  may  be  taken  before  the  officer  arresting  him,  and 
exonerates  the  officer  from  liability  for  not  making  the 
arrest 


§  865.  The  foregoing  provisions  of  this  title,  relating  to  a  Appuo^ 
person  required,  by  an  order  of  a  court,  to  attend,  apply,  forgoing 
where  such  an  attendance  is  required  by  the  terms  of  a  fons  to 

.  J  ,  ^  "^  judg- 

JUOgment.  Z  ments. 


§  866.  The  record  of  a  conveyance  of  real  property,  or  any  Records 
other  record,  or  document,  whereof  a  transcript  duly  certified  removed 
may  by  law  be  read  in  evidence,  shall  not  be  removed,  by  of  Bub- 
virtae  of  a  subpoena  duces  tecum,  from  the  office  in  which  it 
is  kept ;  except  temporarily,  by  the  clerk  having  it  in  cus- 
tody, to  a  term  or  sitting  of  the  court  of  which  he  is  clerk ; 
or  by  the  officer,  having  it  in  custody,  to  a  term  or  sitting  of 
a  court,  or  a  trial  before  a  referee,  held  in  the  city  or  town 
where  his  office  is  situated.    Where  it  is  required  at  any 
other  place,  it  may  be  removed,  by  order  of  the  supreme 
court,  a  superior  city  court,  or  a  county  court,  made  in  court, 
aad  entered  in  the  minutes ;  specifying  that  the  production 

of  the  original,  instead  of  a  transcript,  is  necessary. 

• 

§  867.  A  person  shall  not  be  compelled,  by  a  subpoena  id. : 
duces  tecum,  to  produce  a  book  of  account,  belonging  t^  iooount. 
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SUBPCBNA  DUOES  TBOUM. 


[OHAP.  U. 


TITLBS. 


him,  or  under  his  control  In  an  action,  an  order,  requiring 
the  production  of  such  a  book,  may  be  made  by  the  court, 
or  a  judge  thereof  or  a  county  judge,  or  by  a  referee 
appointed  by  the  court  In  a  special  proceeding,  instituted 
out  of  court,  a  like  order  may  be  made  by  the  officer,  before 
whom  it  is  pending.  The  court,  judge,  referee,  or  other 
officer,  may,  in  its  or  his  discretion,  make  such  an  order 
without  notice,  or  require  notice  of  the  application  for  the 
order,  as  it  or  he  thinks  proper,  to  be  given  to  the  person 
having  the  control  of  the  book.  A  justice  of  the  peace, 
or  other  judge  of  a  court  not  of  record,  may  make  such  an 
order,  in  an  action  brought  in  his  court,  at  any  time  after 
the  commencement  thereof 


SS??i  §  ^^^*  '^^  production,  upon  a  trial,  of  a  book  or  paper, 
SoSThow  belonging  to  or  under  the  control  of  a  corporation,  may 
prodooed.  j^^  compelled,  in  like  manner  as  if  it  was  in  the  hands, 
or  under  the  control,  of  a  natural  person.  For  that  pur- 
pose, a  subpoena  duces  tecum,  or  an  order,  made  as  pre- 
scribed in  the  last  section,  as  the  case  requires,  must  be 
directed  to  the  president,  or  other  head  of  the  corporation, 
or  to  the  officer  thereof,  in  whose  custody  the  book  or 
paper  is. 


When 

penonal 

attend- 

anoenot 

required 

by  sab- 

pcena 

duoes 

teonm. 


§  869.  In  a  case  specified  in  the  last  section,  or  where  a 
subpoena  duces  tecum,  or  an  order,  made  as  prescribed  in 
section  866  or  section  867  of  this  act,  requires  a  public 
officer  to  attend,  and  bring  a  book  or  paper  under  his  con- 
trol, the  subpoena  or  order  is  deemed  to  be  sufficiently 
obeyed,  if  the  book  or  paper  is  produced  by  a  subordinate 
officer  or  employee  of  the  corporation,  or  in  the  public  office, 
who  possesses  the  requisite  knowledge  to  identify  it,  and  to 
testify  respecting  the  purposes  for  which  it  is  used.  If  the 
personal  attendance  of  a  particular  officer  of  the  corporation 
or  public  officer  is  required,  a  subpoena,  without  a  duces 
tecum  clause,  must  also  be  served  upon  him* 
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T1TLB3. 


TITLE  m. 

Depositions. 

ABTIGX.B  1.  Depo8itioii0,  taken  and  to  be  need  within  the  State. 

2.  Depoflitlon0,  taken  without  the  State,  for  nee  within  the  State: 
8.  Depodtions,  taken  within  the  State,  for  oae  withoat  the  State. 


ABTIOIiE  FIRST. 

DBFOBinOini,  TAXES  AHD  TO  BB  U8BD  WITUIV  THB  STATB. 

Baa  870.  Depodtkm  of  a  party,  etc 

871.  Bepoeition  of  a  witness  not  a  party. 

878.  Application;  contents  of  affidavit. 

87S.  Order  lor  examination.  « 

874  Snbpoona. 

875.  Serrice  of  order,  etc 

876.  I>epo0ition  when  and  where  to  be  taken. 

877.  Application  to  vacate  order. 

878.  Proceedings  ni>on  snch  an  application ;  new  order. 

879.  Deposition  by  consent. 

880.  Bianner  of  taking  and  retoming  deposition. 

881.  When  to  be  read  in  evidence. 

882.  Proof  of  witness's  inability  to  attend. 
888.  Sflbct  of  deposition. 

88i.  Original  affidavits,  evidence. 

885.  Deposition  to  be  ased  on  motion. 

886.  Where  witness  may  be  compelled  to  attend. 

§  870.  The  deposition  of  a  party  to  an  action,  pending  Deposi- 
in  a  conrt  of  record  of  the  State,  may  be  taken,  at  the  plu^^  etc. 
instance  of  an  adverse  party,  or  of  a  co-plaintiff  or  co-de- 
fendant^ at  any  time  before  the  trial,  as  prescribed  in  this 
articla 


§  871.  The  deposition  of  a  person  not  a  party,  whose  Deposi- 
testunony  is  material  and  necessary  to  a  party  to  an  action,  witness 
pending  in  a  court  of  record  of  the  State,  or  to  a  person  party. 
who  expects  to  be  a  party  to  an  action,  about  to  be  brought 
in  a  court  of  the  State,  by  a  person  other  than  the  person 
to  be  examined,  may  also  be  taken,  as  prescribed  in  this 
article. 
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§872.  DEPOSITIONS  WITHIN  THE  STATE,    [chap.  ix. 

Appuoi^-  §  ^^^*  The  person  desiring  to  take  a  deposition,  as  pre- 
fcinti  of^'  scribed  in  this  article,  may  present  to  a  judge  of  the  court 
affidavit.  ^  which  the  action  is  pending ;  or,  if  it  is  pending  in  the 
supreme  court,  to  a  coimty  judge ;  or,  if  an  action  is  not 
pending,  but  is  expected  to  be  brought,  to  a  judge  of  the 
supreme  court,  or  of  a  superior  city  court,  or  to  a  county 
judge;  atL  affidavit,  setting  forth  as  foUows: 

1.  The  names  and  residences  of  all  the  parties  to  the 
action,  and  whether  or  not  they  have  appeared ;  and,  if 
either  of  them  has  appeared  by  attorney,  the  name,  and 
the  residence  or  office  address  of  the  attorney ;  or,  if  no 
action  is  pending,  the  names  and  residences  of  tiie  expected 
parties  thereto. 

2.  The  nature  of  the  action,  and  the  substance  of  the 
'    cause  of  action,  and  of  the  judgment  demanded  therein ; 

or,  if  no  action  is  pending,  the  nature  of  the  controveisy, 
which  is  expected  to  be  the  subject  thereof 

8.  If  the  application  is  made  by  the  defendant  in  a 
pending  action,  or  by  the  plaintifE,  after  answer,  Ae  nature 
of  the  defence. 

4.  The  name  and  residence  of  the  person  to  be  examined, 
and,  at  the  option  of  the  applicant,  the  place  where  he  is 
sojourning,  or  where  he  regularly  transacts  businesa 

5.  That  the  person  to  be  examined  is  about  to  depart 
from  the  State ;  or  that  he  is  so  sick  or  infirm,  as  to  afford 
reasonable  ground  to  believe,  that  he  will  not  be  able  to 
attend  the  trial  of  the  action  pending,  or  to  be  brought,  as 
the  case  .require&  .But  lihis  subdivision  does  not  apply  to 
a  case,  where  the  person  to  be  examined  is  a  party  to  a 
pending  action. 

6.  If  no  action  is  pending,  that  the  person  expected  to 
be  the  adverse  party  is  of  full  age,  and  a  resident  of  the^ 
State,  or  sojourning  within  the  State ;  or,  if  two  or  more 
persons  are  expected  to  be  adverse  parties,  that  they  are  all 
so  resident  or  sojourning. 

7.  Any  other  fact,  necessary  to  show  that  the  case  comes 

within  one  of  the  last  two  section& 
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CHAP.  IX.]    DEPOSITIONS  WITHIN  THE  STATE.  §§  873-875. 


§  873.  The  judge,  to  whom  such  an  affidavit  is  presented,  omw  lor 
must  grant  *  an  order  for  the  examination,  if  an  action  is  ti^^*" 
pending ;  if  no  actioii  is  pending,  he  must  grant  it,  if  there  is 
reasonable  ground  to  believe  that  an  action  will  be  brought, 
as  stated  in  the  affidavit ;  otherwise  he  must  dismiss  the 
application.  The  order  must  require  each  of  the  parties  to 
the  action,  except  the  applicant ;  or,  if  no  action  is  pending, 
each  of  the  persons  named  in  the  affidavit,  as  the  expected 
adverse  parties  thereto,  to  appear  before  the  judge,  or  before 
a  referee  named  in  the  order,  for  the  purpose  of  taking  the 
examination,  at  a  time  and  place  therein  specified.  The 
order  must  also  direct  the  time  of  service  of  a  copy  thereof ; 
which  must  be  made  within  the  State,  not  more  than 
twenty,  nor  less  than  five  days,  before  the  time  fixed  for 
the  examination,  unless  special  circumstances,  making  a 
different  time  of  service  necessary,  are  shown  in  the  affi- 
davit, and  that  fact  is  recited  in  the  order. 

§  874.  Upon  the  application  of  the  person  desiring  to  subpoena. ' 
take  the  deposition,  the  judge  must  also  issue  a  subpoena, 
directed  to  the  person  to  be  examined,  requiring  him  to 
att^d,  at  the  time  and  place  specified  in  the  order.  If  he 
fails  to  obey  the  subpoena,  his  attendance  may  be  com- 
pelled, and  he  may  be  punished,  in  like  manner,  and  the 
proceedings  thereon  are  the  same,  as  if  he  failed  to  obey  a 
subpoena,  issued  from  the  court,  in  which  the  action  is 
pending ;  or,  if  no  action  is  pending,  from  the  court  of 
which  the  judge  is  a  member. 

§  875.  A  copy  of  the  order,  and  of  the  affidavit  upon  servioe 
which  it  was  granted,  must  be  served  upon  the  attorney  eta 
for  each  party  to  the  action,  who  is  required  thereby  to 
appear,  in  like  manner  as  a  paper  in  the  action ;  or,  if  a 
party  has  not  appeared  in  the  action,  they  must  be  served 
tipon  him,  as  directed  by  the  order.  If  no  action  is  pend- 
Dig,  they  must  be  personally  served  upon  each  of  the  per- 
sons, named  therein  as  expected  adverse  parties. 
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§§  876-878. 


DEPOSITIONS  WITHIN  THE  STATE,     [chap.  tx. 


DepoBi-  §  876.  Upon  proof,  by  affidavit,  tliat  service  of  a  copy  of 
ttoD  when  ^j^^  order  and  of  the  affidavit  has  been  duly  made,  as  directed 
bo^^enl]  ^  ^^6  order,  the  judge  or  the  referee  must  proceed  to  take 
the  deposition  of  the  witness,  at  the  time  and  place  speci- 
fied  in  the  order.  He  may,  from  time  to  time,  adjourn  the 
examination  to  another  day,  and  to  another  place,  within 
the  same  county. 


Appiioa-  S  877.  A  party,  or  a  person  named  as  an  expected  party, 
^  may  apply  to  the  judge  who  gmnted  the  order^Tr,  where  S 
was  granted  in  an  action,  to  him  or  to  the  court,  for  an  order 
vacating  ii  The  application  may  be  made  before,  or,  if 
with  due  diligence,  within  a  reasonable  time  after,  the  de- 
position has  been  taken.  It  must  be  founded  upon  proo^ 
by  affidavit,  controverting  one  or  more  material^  allegations 
of  the  affidavit  upon  which  the  order  was  granted,  or  show- 
ing thatacopy  was  not  served  in  season,  to  enable  the  appli- 
cant to  attend  the  examination ;  or  that  the  examination 
was  not  in  all  respects  fair,  and  conducted  as  prescribed  in 
this  article ;  or,  except  where  the  order  is  for  the  examination 
of  a  party  at  the  instance  of  an  adverse  party,  that  the 
application  for  the  examination  was  made  collusively,  and 
to  avoid  an  examination  on  the  trial  Upon  the  presenta- 
tion of  such  an  affidavit^  the  judge  or  the  court  must  make 
an  order,  requiring  the  person,  at  whose  instance  the  order 
for  an  examination  was  granted,  to  show  cause,  at  a  time 
and  place  therein  specified,  why  it  should  not  be  vacated 
The  order  to  show  cause  may  also  direct  the  postponement^ 
to  a  specified  time  and  place,  of  an  examination  which  has 
not  been  fully  taken. 


Proceed-  §  ^78.  If  Sufficient  cause  is  not  shown,  the  court  or  judge 
JS§h^"*may  thereupon  vacate  the  order  for  an  examination;  in 
t&nl^w  which  case  a  deposition  tttken  thereunder  shall  not  be  read 
order.  *^  evidence.  Or  the  court  or  judge  may  make  an  order, 
designating  another  time  or  place,  and,  in  its  or  his  discre- 
'  tion,  another  judge  or  referee,  for  the  taking  of  the  deposi- 

tion, or  for  a  further  examination  of   the  witness;    or 
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requiring  the  party  or  person,  who  applied  for  the  order  for 
an  examination,  to  make  such  a  stipulation  in  the  premises  as 
justice  requires,  and,  in  default  thereof,  that  the  order  and 
the  proceedings  thereunder  be  vacated, 

§  879.  The  parties  to  an  action  may  stipulate,  in  writing,  Deposi- 
that  the  deposition  of  a  competent  witness,  to  be  used  <x>nient. 
therein,  may  be  taken  before  a  judge  or  referee,  at  a  time 
and  place  specified  in  the  stipulation,  either  orally,  or  upon 
interrogatories,  to  be  agreed  upon  in  like  manner.  The 
witness  may  be  subpoenaed  to  attend  the  exmnination,  as 
npon  a  trial ;  and  the  judge  or  referee  may  take  his  depo- 
sition, as  if  an  order  had  been  made  by  the  court,  directing 
it  to  be  so  taken. 

§  880.  The  judge  or  referee  taking  a  deposition,  as  pre-  Manner 
scribed  in  this  article,  must  insert  therein  every  answer  or  and  re- 
declaration of  the  person  examined,  which  either  party  deposi- 
requires  to  be  inserted.     The  deposition,  when  completed,  ^^"""^ 
must  be  carefully  read  to  and  subscribed  by  the  witness ; 
mast  be  certified  by  the  judge  or  referee  taking  it;  and, 
within  ten  days  thereafter,  must  be  filed  in  the  office  of  the 
clerk;  or,  if  no  action  is  pending,  in  the  office  of  the 
clerk  of  the  county  in  which  it  was  taken ;  together  with 
the  stipulation  or  order,  under  which  it  was  taken ;  the  affi- 
davit  upon  which  the  order  was  granted ;  and  proof  of  the 
service  of  a  copy  of  the  order  and  of  the  affidavit. 

§  881.  The  deposition,  or  a  certified  copy  thereof,  may  when  to 
be  read  in  evidence  by  either  party,  at  the  trial  of,  or  evidence, 
upon  the  assessment  of  damages,  by  writ  of  inquiry,  or 
^  npon  a  reference,  or  otherwise,  in,  the  action  specified  in 
the  original  affidavit  or  stipulation ;  or  any  other  action, 
thereafter  brought,  between  the  same  parties,  or  between 
any  parties  claiming  under  them,  or  either  of  them ;  or,  if 
no  action  is  pending,  an  action,  thereafter  brought,  between 
the  persons  named  in  the  original  affidavit  as  expected  par^ 
ties,  or  between  persons  claiming  under  them  or  either  of 
them. 
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§§  882-885.  DEPOSITIONS  WITHIN  THE  STATE,     [chap.  ix. 

Proof  of  §  882.  But  such  a  deposition,  except  that  .of  a  party. 
^^my  taken  at  the  instance  of  an  adverse  party,  or  a  deposition 
to  atteuA.  taken  in  pursuance  of  a  stipulation,  as  prescribed  in  this 
article,  shall  not  be  so  read  in  evidence,  until  it  has  been 
satisfactorily  proved,  that  the  witness  is  dead,  or  is  unable 
personaUy  to  attend,  by  reason  of  his  insanity,  sickness,  or 
other  infirmity ;  or  that  he  has  been  and  is  absent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable 
diligence,  be  compelled  by  subpoena. 


Effect  of  §  883.  A  deposition,  so  read  in  evidence,  has  the  same 
So^*^"  effect,  and  no  other,  as  the  oral  testimony  of  the  witness 
would  have ;  and  an  objection  to  the  competency  or  credi- 
biUty  of  the  witness;  or  to  the  relevancy  or  substential 
competency  of  a  question  put  to  him,  or  of  an  answer 
given  by  him ;  may  be  made,  as  if  the  witness  was  then 
personally  examined,  and  without  being  noted  upon  the 
deposition. 

Original        §  884.  The  original  affidavits,  filed  with  such  a  deposi- 
S^lo^e/  ^ouy  or  certified  copies  thereof,  are  presumptive  evidence 

of  the  facts  therein  contained,  to  show  a  compliance  with 

the  provisions  of  this  article. 


DepoBi-  §  885.  Where  a  party  intends  to  make  or  oppose  a 
JJ^^n^  motion  in  a  court  of  record,  and  it  is  necessary  for  him  to 
motion.    -j^Q^yQ  j^i^Q  testimony  of  a  person,  not  a  party,  to  use  upon 

the  motion,  the  court,  or  a  judge  authorized  to  make  an 
order  in  the  cause,  may,  in  its  or  his  discretion,  make  an 
order,  appointing  a  referee  to  take  the  deposition  of  that 
person.  The  order  must  be  founded  upon  proof,  by  affi- 
davit, that  the  applicant  intends  to  make  the  motion,  or 
that  notice  of  a  motion  has  been  given,  which  the  applicant 
intends  to  oppose.  The  affidavit  must  specify  the  nature 
of  the  motion,  and  must  show  that  the  testimony  is  neces- 
sary thereupon.    The  order  may  be  made  upon  or  without 

notice ;  and  it  may,  in  the  discretion  of  the  court  or  judge, 
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ABT.S. 


require  the  adverse  party  to  be  notified  to  attend,  and  to 
liaye  the  right  of  cross-examination,  as  justice  requires. 
The  person  to  be  examined  may  be  subpoenaed,  and  cpm- 
pelled  to  attend,  as  upon  the  trial.  The  deposition,  when 
taken,  must  be  delivered  to  the  attorney  for  the  party  who 
procured  the  order,  unless  the  order  provides  for  a  differ- 
ent disposition  thereof. 

§  886.  Where  a  person  to  be  examined,  as  prescribed  in  ^JJJSL 
this  article,  is  a  resident  of  the  State,  he  shall  not  be  re-  may  be 
quired  to  attend  in  any  county,  other  than  that  in  which  he  *<>  extend. 
resides,  or  where  he  has  an  office  for  the  regular  transaction 
of  business,  in  person.    Where  he  is  not  a  resident,  he  shall 
not  be  required  to  attend  in  any  other  county,  than  that 
wherein  he  is  served  with  a  subpoena,  unless,  for  special 
reasons,  stated  in  the  affidavit,  the  order  otherwise  directs. 


ABTIOLE  SECOND. 

DaPOUTlUlTB,  TAXBN  WITHOUT  THB  StATB,  FOB  USB  WTTHIK  THB  StATB. 

Bsa  887,  888.  When  commiBBioii  to  isBtie,  etc. 

889.  How  and  upon  what  terms  granted. 

890.  Order  made  by  judge. 

891.  Interrogatories ;  how  settled. 

883.  Id. ;  to  be  annexed ;  directions  for  return*  ' 

888.  Commission  to  examine  upon  oral  questions. 

891  When  open  commission  may  issue,  or  depositions  may  be  taken. 

895.  Last  two  sections  not  applicable  to  infants,  etc.,  or  foreign  countries. 

896.  Notice  of  examination  upon  oral  questions. 

897.  Open  commission. 

898.  Order  directing  depositions  to  be  taken. 

899.  Before  whom  depositions  may  be  taken ;  notice  of  taking. 

900.  How  depositions  taken. 

901.  Commission  or  order  to  take  depositions;  how  executed  and  retamed. 

903.  Certificate  of  execution. 

908.  Certificate,  a  sufficient  return.     . 

904.  Return  by  agent. 

906.  If  agent  is  sick  or  dead. 

906,  907.  Filing  deposition,  etc.,  so  returned. 

908.  CommisBion,  etc.,  by  consent. 

900.  Where  return  to  be  kept ;  parties  may  Inspect  it,  etc 

910.  When  deposition  may  be  suppressed. 

911.  Deposition,  etc,  evidence. 

•  913.  When  interrogatories  and  depooitioii  may  be  in  a  foreign  language. 
918.  Letters  rogatory. 
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§§  887-888.  DEPOSITIONS  TAKEN  WITHOTJT  THE  STATE,  [chap.  ix. 

When  §  337-  ^  &  case  specified  in  the  next  section,  where  it 

riim  to*"  appears,  by  affidavit,  on  the  application  of  either  party, 
^^  ^'^  that  the  testimony  of  one  or  more  witnesses,  .or  of  an 
adverse  party,  or  of  a  co-plaintiff  or  co-defendant,  not 
within  the  State,  is  material  to  the  applicant ;  a  conmussion 
may  be  issued,  to  one  or  more  competent  persons,  named 
therein ;  authorizing  them,  or  any  one  of  them,  to  examine 
the  witness  or  witnesses  named  therein,  under  oath,  upon 
the  interrogatories  annexed  to  the  commission ;  to  take  and 
certify  the  deposition  of  each  witness ;  and  to  return  the 
same,  and  the  commission,  according  to  the  directions  given 
in  or  with  the  commission. 


Thenme.     §  888.  Such  a  commission  may  be  issued,  in  either  of  the 
following  cases : 

1.  Where  a  party  to  an  action,  brought  in  a  court  of 
record,  is  in  default  for  want  of  an  appearance  or  pleading, 
and  the  testimony  is  required  upon  the  assessment  of  dam- 
ages, by  writ  of  inquiry,  or  upon  a  reference;  or  otherwise, 
to  enable  the  court  to  render  the  proper  final  judgment 

2.  Where  final  judgment  has  been  rendered  against  the 
adverse  party,  in  an  action  brought  in  a  court  of  record ; 
and  the  testimony  is  required,  in  order  to  carry  the  judg- 
ment into  effect. 

8.  Where  an  appeal  from  a  final  judgment,  rendered  in 
the  supreme  court,  a  superior  city  court,  the  marine  court 
of  the  city  of  New- York,  or  a  county  court,  or  a  motion 
for  a  new  trial  in  either  of  those  courts,  is  pending;  and  the 
testimony  will  be  material  and  necessary  to  the  applicant, 
in  the  prosecution  or  defence  of  the  action,  if  a  new  trial 
is  granted. 

4.  Where  the  application  is  made  before  the  joinder  of 
issue,  in  an  action  brought  in  either  of  the  courts,  specified 
in  the  last  subdivision ;  and  there  is  reason  to  apprehend, 
that  before  issue  is  joined,  and  an  application  for  a  com- 
mission can  thereafter  be  made,  the  witness  will  die,  or 
become  unable  to  give  his  testimony,  or  remove,  so  that  his 
testimony  cannot  be  taken. 
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5.  Where  an  issue  of  &ct  has  been  joined,  in  an  action 
pending  in  a  court  of  record,  and  the  testimony  is  mate- 
rial to  the  applicanl^  in  the  prosecution  or  defence  thereof. 

§  889.  In  a  case  specified  in  subdivision  third  of  the  last  How  and 
section,  if  the  appeal  has  been  taken  to  another  court,  w^t 
the  application  must  be  made  to  the  court  in  which  the  graated. 
judgment  was  rendered ;  and  an  order,  directing  the  com- 
mission  to  be  issued,  may  be  granted  or  refused,  in  the 
discretion  of  that  court.  In  a  case  specified  in  either  of  the 
other  subdivisions  of  that  section,  the  application  may  be 
made  to  the  court,  or  a  judge  thereof,  or,  in  the  supreme 
court,  to  the  county  judge  of  the  county,  where  the  action 
is  triable ;  and  it  must  be  granted,  upon  satisfactory  proof 
of  the  facts  authorizing  it,  xmless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good 
faith,  or  unless  an  order  for  an  open  commission,  or  for  tak- 
ing depositions,  is  made  as  prescribed  in  this  article.  Notice 
of  the  appUcation  must  be  given  to  the  adverse  party, 
unless  he  is  in  default  f on  want  of  an  appearance.  Upon 
granting  the  order,  the  court  or  judge  may,  in  any  case,  im- 
pose such  terms  as  justice  requires. 

§  890.  Where  the  order  is  made  by  a  judge,  out  of  court,  ordop 
it  must  be  entered  in  the  office  of  the  clerk.     It  shall  be  judg^.  ^ 
granted,  only  in  a  case,  where  the  court  would  grant  it,  and 
upon  the  same  terms :  and  it  is  subject  to  the  control  of  the 
court 

§  891.  Unless  the  interrogatories,  to  be  annexed  to  the  interrog- 
commission,  are  settled  by  consent  of  the  parties,  they  must  Sow  '  * 
be  settled,  upon  notice,  by  a  judge  of  the  court,  or,  in  the 
supreme  court,  by  the  county  judge  of  the  county,  where 
the  action  is  triable,  as  prescribed  in  the  general  rules  of 
practice. 

§  892.  The  interrogatories,  when  settled,  must  be  annexed  J^i/exed  f 
to  the  commission.    Either  party  must  be  allowed  to  insert  ti^for 
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therein  any  question,  pertinent  to  tlie  issue,  whicli  he  pro- 
poses. Unless  the  parties  stipulate  in  writing,  or  the  order 
granting  the  commission  prescribes,  how  it  shall  be  returned, 
{he  judge  must  indorse,  upon  the  commission,  the  proper 
direction  for  that  purpose.  Unless  the  court  or  judge 
thinks  proper  to  direct  it  to  be  returned  by  an  agent,  it 
must  be  returned  thitough  the  post-office. 


Goinmis-  §  898.  Where  an  issue  of  fact,  joined  in  an  action,  is 
ezamine  pending  in  the  supreme  court,  a  superior  city  court,  the 
ques-  marine  court  of  the  city  of  New-York,  or  a  county  court,  the 
parties  may  stipulate,  in  writing,  or  the  court  to  which,  or 
the  judge  to  whom  an  application  for  a  commission  is  made, 
may,  in  its  or  his  discretion,  direct,  in  the  order,  that  a  com- 
mission issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions ;  or  that  a  commis- 
sion issue  to  examine  one  or  more  witnesses,  specified  therein, 
upon  written  interrogatories,  and  one  or  more  witnesses, 
specified  therein,  upon  oral  questions. 


When  §  894.  Where  an  issue  of  fact,  joined  in  an  action,  is 

mission    pending  in  either  of  the  courts  specified  in  the  last  section^ 
g.or   the  parties  may  stipulate,  in  writiBg,  or  the  court,  or  a  judge 
tiona  may  thereof,  or,  in  the  supreme  court,  the  county  judge  of  the 
'  coimty  where  the  action  is  triable,  may,  in  its  or  his  discre- 
tion, upon  the  application  of  ^ther  party,  an^.  upon  satis- 
factory proof,  by  affidavit,  that  one  or  more  witnesses,  not 
within  the  State,  are  material  and  necessary  in  the  prosecu- 
tion or  defence  of  the  action,  make  an  order,  upon  such 
terms  as  it  or  he  deems  proper,  directing  that  an  open  com- 
mission issue,  or  that  depositions  be  taken,  as  prescribed  in 
the  following  sections  of  this  article. 


Last  two  §  895.  The  last  two  sections  are  not  applicable,  where 
x^t  ap^.  the  adverse  party  is  an  infant,  or  the  committee  of  a  per- 
Safants,  SOU  judicially  declared  to  be  incapable  of  managing  his 
foreiS     affairs,  by  reason  of  lunacy,  idiocy,  or  habitual  drunken- 
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ness;  or  where  the  testimony  is  to  be  taken  elsewhere  than 
in  the  United  States,  or  in  Canada. 


§  896.  Where  a  commission  is  issued,  to  take  testimony  Notice  of 

.%  .  .  .  •!      1     •  •        examina- 

witnont  wntten  mterro^atones,  as  prescribed  m  section  tion  upon 

,  ,  ,  ,  oral  (j[iie8- 

893  or  section  894  of  this  act^  notice  of  the  time  and  place  tions. 
of  the  examination  of  a  witness,  by  virtue  thereof,  naming 
the  witness,  mnBt  be  served  as  prescribed  in  section  899  of 
ihisact.  • 


8  897.  An  open  commission  must  be  directed  to  one  or  Open 
more  persons,  named  therein,  and  must  authorize  them,  or  >io9. 
any  one  of  them,  to  examine  any  witness  who  may  be  pro- 
duced by  either  party,  on  or  before  a  day  specified  therein, 
upon  oral  questions  to  be  put  to  the  witness,  when  he  is 
produced ;  to  take  and  certify  the  deposition  of  each  wit- 
ness so  examined ;  and  to  return  the  same,  and  the  commis- 
sion, immediately  after  the  expiration  of  the  time  limited 
for  the  production  of  witnesses,  according  to  the  directions, 
given  in  or  with  the  commissioiL 


§  898.  An  order,  directing  that  depositions  be  taken,  must  order 
specify  the  time  within  which  they  must  be  taken,  and  the  ai^^S?* 
manner  in  which  they  must  be  returned.    It  may  also  con-  S©  tSken. 
tain  such  additional  directions,  not  inconsistent  with  the 
next  section,  with  respect  to  the  time  and  manner  of  giving 
notice,  as  the  court  or  judge  deems  proper.    The  order 
must  be  entered  in  the  clerk's  office;  and  a  certified  copy 
thereof  must  be  annexed  to  each  deposition,  or  set  of 
depositions,  returned  as  prescribed  in  the  following  sections 
of  this  article. 


§  899.  A  deposition  may  be  taken,  pursuant  to  such  Before 
an  order,  before  a  person  mutually  agreed  upon  by  the  Sei^i- 
parties,  or  a  chancellor,  or  a  judge  of  a  court  of  record,  be  taken' 
or  the  mayor  or  other  chief  magistrate  of  a  city,  or  a  tawnj^ 
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justice  of  the  peace  of'  the  state  or  territory ^  where  the 
witness  is ;  who  is  not  counsel  or  attorney  for  either  party, 
and  would  not  be  disqualified,  by  reason  of  affinity  or  con- 
sanguinity to  a  party,  or  interest  in  the  event,  from  serving 
as  a  juror  upon  the  trial  of  the  action,  within  the  State. 
Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, specifying  the  name  of  the  witness,  and  the  person 
before  whom  it  will  be  taken,  must  be  served  by  the  party, 
at  whose  instance  it  is  taken,  upon  the  attorney  for  the 
adverse  party.  The  time  for  serving  such  a  notice  must 
be,  at  least,  five  judicial  days  before  the  deposition  is  taken ; 
and  one  judicial  day,  in  addition,  for  each  fifty  miles,  by  the 
usual  route  of  travel,  between  the  residence  of  the  attorney 
for  the  adverse  party,  and  the  place  where  the  deposition 
is  to  be  taken. 


How  de-  §  900.  Upon  the  examination  of  a  witness,  without  writ 
ESJen?"'  ten  interrogatories,  by  virtue  of  a  commission,  or  of  an  order 
to  take  depositions,  the  commissioner,  or  the  person  before 
whom  the  deposition  is  taken,  must  take  down,  or  cause  to 
be  taken  down,  as  prescribed  in  the  next  section,  the  sub- 
stance of  the  witness's  testimony;  unless  he  is  directed, 
in  the  commission  or  the  order,  or  required  by  the  person 
appearing  for  either  party,  to  insert  in  the  deposition  any  or 
ail  of  the  questions  or  answers,  word  for  word.  Unless  the 
commission  or  order  otherwise  directs,  the  person,  appearing 
for  either  party,  may  ask  any  question,  which  he  deems 
proper,  and  the  witnesses  answer  must  be  taken  accordingly , 
the  objections  thereto  being  reserved,  without  being  speci- 
fied at  the  time  of  examination.  A  copy  of  this  section 
must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy 
of  an  order  to  take  a  deposition. 


SS^Sr*"  §  ^^^'  ^^  person,  to  whom  a  commission  is  directed,  or 
tiSe  d»^  before  whom  a  deposition  is  taken,  unless  otherwise  expressly 
SowMw!*  directed  in  the  conunission,  or  in  the  order  for  taking  the 
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depositions,  mtist  execute  the  commission,  or  the  order,  as  outed  and 
follows:  '"*^^- 

1.  He  mnst  publicly  administer,  to  each  witness  exam- 
ined, an  oath  or  aMrmation  to  testify  the  truth,  the  whole 
traih,  and  nothing  but  the  truth,  as  to  the  matters  respect- 
ing which  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to 
writings  or  cause  it  to  be  reduced  to  writing,  by  a  disinter- 
ested person.  After  it  has  been  carefully  read,  to  or  by 
ihe  witness,  it  must  be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or, 
if  the  witness,  or  other  person  having  it  in  his  custody,  does 
not  surrender  it,  a  copy  thereof,  must  be  annexed  to  the 
deposition  to  which  it  relates,  subscribed  by  the  witness 
proving  it,  and  nimibered  or  otherwise  identified,  in  writing 
thereupon,  by  the  commissioner,  or  person  taking  the  deposi- 
tion, who  must  subscribe  his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition, 
must  subscribe  his  name  to  each  half  sheet  of  the  deposi- 
tion ;  he  must  annex  all  the  depositions  and  exhibits  to  the 
commission,  or  to  a  certified  copy  of  the  order  for  taking  the 
deposition,  with  the  certificate  specified  in  the  next  section ; 
and  he  must  close  them  up  under  his  seal,  and  address  the 
packet  to  the  clerk  of  the  court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the 
order,  to  return  the  same  through  the  post-office,  he  must 
immediately  deposit  the  packet,  so  addressed,  in  the  post- 
office,  and  pay  the  postage  thereon. 

6.  H  there  is  a  direction,  on  the  commission,  or  in  the 
Older,  to  return  the  same  by  an  agent  of  the  party,  at  whose 
instance  it  was  issued  or  granted,  the  packet  so  addressed 
must  be  delivered  to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  per- 
sons, one  or  more  of  them  may  execute  it,  as  prescribed  in 
this  and  the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed 
to  each  commission,  or  order  to  take  depositions,  authorized 

by  this  article. 
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™^      §  902.  The  commissioner  or  other  person,  before  whom 
eoSfon!^^^^  or  more  depositions  are  taken,  must  subscribe,  and 
annex  to  each  deposition,  a  certificate,  substantially  in  the 
following  form,  the  blanks  being  properly  fiUed  up : 

"  State  "  (or  "  territory  ")  "  of  "  ) 

"  County  "  (or  "  parish  ")  "  of  •    "  j  ^-  ' 

**I,     •       ,  do  certify  that  ,  the  witness,  personaUy 

appeared  before  me  on  the  day  of  ,  at 

o'clock  in  the  noon,  at  the  ,  in  the  state  " 

(or  "  territory ")  "  of  ,  and  after  being  sworn  "  (or 

"afl&rmed,"  as  the  case  may  be),  "to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  did  depose  to  the 
matters  contained  in  the  foregoing  deposition,  and  did,  in 
my  presence,  subscribe  the  same,  and  indorse  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half -sheet  thereof,  and  to  each 
exhibit.     And  I  further  certify  that  appeared  in 

behalf  of  the  ,  and  that  appeared  in  behalf 

of  the  "• 


Ste^a"        §  ^^^'  ^^  certificate,  specified  in  the  last  section,  is  a 
rofflji«nt  sufficient  return  to  a  commission. 

b**^^t  §  ^^^'  ^  *^®  packet,  specifijed  in  section  901  of  this  act, 
is  delivered  to  an  agent,  he  must  deliver  it  to  the  clerk,  to 
whom  it  is  addressed,  or  to  a  judge  of  the  court,  either  of 
whom  mi?st  receive  and  open  it,  upon  the  agent  making 
affidavit,  that  he  received  it  from  the  hands  of  the  commis- 
sioner, or  the  person  who  took  the  deposition,  and  that  it 
has  not  been  opened  or  altered,  since  he  so  received  it. 

If  agent  §  906.  If  the  agent  is  dead,  or,  from  sickness  or  other 
w^k  or  ^jiygijgjty^  jg  unaWc  to  dclivcr  the  packet  personally,  as  pre- 
scribed in  the  last  section,  it  .must  be  received,  by  the  clerk 
or  judge,  from  the  hands  of  any  other  person,  upon  the 
latter  making  an  affidavit^  that  he  received  it  from  the 
agent ;  that  the  agent  is  dead,  or  otherwise  unable  to  de- 
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liver  it ;  that  it  has  not  been  opened  or  altered  since  he 
received  it ;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commis- 
sioner, or  the  person  who  took  the  deposition. 

§  906.  The  clerk  or  judge,  who  receives  and  opens  the  fuim 
packet,  as  prescribed  in  the  last  two  sections,  must  indorse  tion,  etc., 
thereupon,  and  sign^  a  note  of  the  time  of  the  receipt  and  turned, 
opening  thereof,  and  immediately  file  it  in  the  office  of  the 
clerk ;  together  with  the  affidavit  of  the  person,  who  deliv- 
ered it  to  him. 

§  907.  If  the  packet  is  transmitted  through  the  post-  The  same 
office,  the  clerk,  to  whom  it  is  addressed,  must  receive  it 
from  the  post-office,  open  it,  indorse  thereupon,  and  sign,  a 
like  note  of  the  time  of  the  receipt  and  opening  thereo:^ 
and  immediately  file  it  in  his  office. 

§  908.  A  commission  may  issue,  or  an  order  to  take  de-  commi»- 
positions  may  be  made,  by  consent,  in  a  case  where  either  by  ^n?'* 
may  be  directed  by  the  court  or  a  judge,  as  prescribed  in  ^^^ ' 
this  article.     On  filing  a  stipulation  to  that  effect,  signed 
by  the  attorneys  for  the  parties,  the  clerk  must  enter  an 
order  accordingly ;  and  thereupon  the  attorney  for  the  party, 
procuring  the  order,  may  insert  in  the  commission,  or  in- 
dorse upon  or  annex  to  it,  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according 
to  the  stiptdation. 

§  909.   A  commission,  or  copy  of  an  order  to  take  depo-  where 
sitions,  with  the  certificates,  returns,  depositions,  and  ex-i>«kopi; 
Mbits  thereto  annexed,  must  remain  on  file  in  the  office  may  in- 

•  .  .  .        Bpeotlt, 

of  the  clerk,  unless  otherwise  provided  by  the  stipulation  «^- 
of  the  parties,  or  unless  the  court,  by  a  special  order,  directs 
them  to  be  filed  in  the  office  of  another  clerk.  They 
are  always  open  to  the  inspection  of  the  parties,  either  of 
whom  is  entitled  to  a  copy  of  them,  or  of  any  part  thereo:^ 
on  payment  of  the  fees  allowed  by  law. 
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When  de-  §  910.  Where  it  appears^  by  affidavit,  that  a  deposition  has 
^rition  }^QQj^  improperly  or  irregularly  taken  or.  returned ;  or  that 
preued.  ^^^  personal  attendance  of  the  witness,  upon  the  trial,  could 
have  been  procured,  with  due  diligence,  by  a  subpoena ;  or 
that  the  attorney  for  either  party  has  practiced  any  fraud, 
or  unfair  or  overreaching  conduct,  to  the  prejudice  of  the 
adverse  party,  in  the  course  of  the  proceedings ;  an  order, 
for  the  suppression  of  the  deposition,  may  be  made  by  the 
court,  upon  the  application  of  the  party  aggrieved,  upon 
notice  to  the  adverse  party. 

Deposi-  §  911.  A  deposition,  taken  and  returned  as  prescribed  in 
jto^*  this  article,  or  an  exemplified  copy  thereof,  if  the  original  is 
filed  in  another  county,  may,  unless  it  is  suppressed  as  pre- 
scribed in  the  last  section,  be  read  in  evidence  by  either 
party.  It  has  the  same  effect,  and  no  other,  as  the  oral 
testimony  of  the  witness  would  have ;  and  an  objection  to 
the  competency  or  credibility  of  the  witness,  or  to  the  rele- 
vancy, or  substantial  competency,  of  a  question  put  to  him, 
or  of  an  answer  given  by  him,  may  be  made,  as  if  the  wit 
ness  was  then  personally  examined,  and  without  being 
noted  upon  the  deposition. 


When  In-      §  912.  Upou  an  application,  made  in  the  supreme  com*, 
^d  a  superior  city  court,  tibe  marine  court  of  the  dty  of  New- 
tionmay  York,  or  a  county  court,  for  a  commission  to  be  issued  to  a 
gr^^  foreign  country,  if  it  satisfactorily  appears,  by  affidavit^  that 
'  the  witness  does  not  understand  the  English  language,  the 
order  for  the  commission  may,  in  the  discretion  of  the  court 
or  judge,  direct  that  written  interrogatories  annexed  thereto, 
by  way  of  direct  and  cross-examination,  be  framed  in  the 
English  language,  and  also  in  a  foreign  language ;  that  only 
the  interrogatories  framed  in  the  foreign  language  be  put  to 
the  witness ;  and  that  his  answers  be  taken,  and  the  certifi- 
cates be  made  out,  in  the  same  language.    Where  such  an 
order  is  made,  it  must  provide  for  the  paymedt,  by  the 
applicant,  to  the  adverse ,  party,  of  a  reasonable  sum,  fixed 

therein,  for  the  expense  of  procuring  the  interrogatories^  in 
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his  behalf,  to  be  translated.  The  judge,  who  settles  tbe  in- 
terrogatories, must  settle  them  in  the  foreign  language,  and 
m  the  English  language ;  and,  for  that  purpose,  he  may  call 
in  the  assistance  of  one  or  more  experts,  whose  compensa. 
tion  must  be  fixed  by  the  judge,  and  paid  by  the  appHcant. 
When  the  deposition  is  read  in  evidence,  it,  and  the  intei> 
rogatories,  must  be  interpreted  into  the  English  language, 
as  if  the  witness,  being  unable  to  speak  the  English  Ian- 
guage,  was  personally  present  and  testifying. 

§  913.  Letters  rogatory  may  be  issued  from  either  of  the  Lette™ 
courts  specified  in  the  last  section,  in  its  discretion,  in  a 
case  where  a  commission  may  be  issued,  as  prescribed  in 
Jhb  article,  upon  »tisfeoto/p«<  by  afflda^.,  that  th«« 
is  good  reason  to  believe,  that  the  ends  of  justice  will  be 
better  promoted  thereby,  than  by  the  issuing  of  a  commis- 
sion; notwith^anding  that  a  commission  can  be  executed, 
in  the  country  to  which  they  are  sent.  Letters  rogatory 
can  be  issued  only  to  examine  one  or  more  witnesses,  upon 
written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned, 
as  prescribed  in  this  article,  with  respect  to  the  interroga- 
tories annexed  to  a  commission,  and  the  depositions  taken 
thereunder. 


ABTIOIiE  THIRD. 

DMPOgrrioiyB,  tasbr  wttbis  thb  Statb,  fob  ttbb  without  thb  State. 

Sbc.  914.  In  what  cases  deposition  may  be  taken. 

916.  Snbpcena  to  witness. 
910.  Contents  of  snbpoBna. 

917.  Subpoena,  when  no  commission  is  issued. 

918.  Jostice  of  the  peace  maj  snbpoana  witness. 

919.  Taking  and  return  of  deposition. 

920.  Penalty  for  not  appearing. 

§  914.  A  party  to  an  action,  suit,  or  special  proceeding,  in  ▼hat 
civil  or  criminal,  pending  in  a  court  without  the  State,  p^8*t|^» 
either  in  the  United  States,  or  in  a  foreign  country,  may  *«^®n- 
obtain,  in  the  manner  prescribed  in  this  article,  the  testi- 
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TITliE  8. 


mony  of  a  witness  witliiii  the  State,  to  be  used  in  the 
action,  bmi,  or  special  proceeding. 


Sab^na  §  916.  Where  a  commission  to  take  testimony,  within  the 
nesl!  State,  has  been  issued  from  the  court,  in  which  the  addon, 
suit,  or  special  proceeding  is  pending ;  or  where  a  notice  has 
been  given,  or  any  other  proceeding  has  been  taken,  for  the 
pm^ose  of  taking  the  testimony,  within  the  State,  pursuant 
to  the  laws  of  the  state  or  country,  wherein  the  court  is 
located,  or  pursuant  to  the  laws  of  the  United  States,  if  it 
is  a  court  of  the  United  States ;  the  commission,  notice,  or 
other  paper,  authorizing  the  testimony  to  be  taken,  may  be 
presented,  in  behalf  of  the  party  desiring  to  obtain  it,  to  a 
justice  of  the  supreme  court,  or  a  county  judge,  with  proof, 
by  affidavit,  that  the  testimony  of  the  witness  is  material  to 
the  party.  The  judge  must  thereupon  issue  a  subpoena  to  the 
witness,  commanding  him  to  appear  before  the  commissioner 
named  in  the  conmiission ;  or  before  a  commissioner,  within 
the  state,  for  the  state,  territory,  or  foreign  country,  in 
which  the  notice  was  given,  or  the  proceeding  taken ;  or 
before  the  officer  designated  in  the  commission,  notice,  or 
other  paper,  by  his  title  of  office;  at  a  time  and  place 
specified  in  the  subpoena,  to  testify  in  the  action,  suit,  or 
special  proceeding. 

Contents      §  916.  The  place,  where  the  witness  is  conmianded  to 

poena,      attend,  must  be  within  the  county  in  which  he  resides  op 

sojourns ;  or,  if  it  is  in  another  county,  not  more  than  forty 

miles  distant  from  his  residence,  or  the  place  of  his  sojourn. 


Subpoena,  8  917.  Where  an  action,  suit,  or  special  proceeding  is 
f^  pending  in  a  conrt  of  another  state,  or  of  a  territoiy,  or  of 
isBued.     the  United  States,  and  proof  is  made,  by  affidavit,  to  the 

satisfaction  of  a  justice  of  the  supreme  court,  or  a  county 

judge,  as  follows : 

1.  That  a  person,  residing  or  sojourning  within  the 

*  State,  is  a  material  witness  for  either  party. 
80a 


CHAP.  DL]    DEPOSITIONS  FOB  USE  ELSEWHEEE.  §§  91&-920, 

— 

2.  That  a  commissioii,  to  take  the  testimony  of  the  wit-   ^^'** 
ness,  has  not  been  issued* 

3.  That;  according  to  the  course  and  practice  of  the  court, 
in  which  the  action,  suit,  or  special  proceeding  is  pending, 
the  deposition  of  a  witness,  taken  as  prescribed  ui  this  sec- 
tion, and  the  next  section  but  one,  will  be  received  on  the 
trial  or  hearing. 

The  judge  must  issue  a  subpoena,  commanding  the  witness 
to  appear  before  him,  at  a  speci&ed  time,  and  at  a  place 
within  the  county  in  which  the  witness  resides  or  sojourns, 
to  testify  in  the  action,  suit,  or  special  proceeding. 

§  918,  Where  proof  is  made,  by  affidavit  or  otherwise,  Juttio©  of 
to  the  satisfaction  of  a  justice  of  the  peace :  maj  sub- 

1.  That  a  civil  action,  suit,  or  special  proceeding  is  pend-  witneea. 
ing  in  a  court  of  another  state,  or  of  a  territory,  or  of  the 
United  States, 

2.  That  a  person,  residing  or  sojourning  in  the  town  or 
city,  in  which  the  justice  resides,  is  a  material  witness  for 
either  party. 

3.  That,  according  to  the  practice  of  the  court,  in  which 
the  action,  suit,  or  special  proceeding  is  pending,  the  depo- 
sition of  a  witness,  taken  as  prescribed  in  this  section,  and 
the  next  section,  will  be  received  on  the  trial  or  hearing. 

The  justice  must  issue  a  subpoena,  commanding  the  wit- 
ness to  appear  before  him^  at  a  specified  time,  and  at  a 
place  within  the  town  or  city,  in  which  the  witness  re- 
sides or  sojourns,  to  testify  in  the  action,  suit  or  special 
proceeding. 


§  919.  The  officer,  before  whom  a  witness  appears,  in  a  TaWng 
case  specified  in  this  article,  must  take  down  his  testimony  tarn's 
in  writing ;  and  must  certify  and  transmit  it  to  the  court,  tion.  " 
in  which  the  action,  suit,  or  special  proceeding  is  pending, 
as  the  practice  of  that  court  requires. 

§  920.  A  person,  who  fails  to  appear,  at  the  time  and  f^^^/ 

place  specified  in  a  subpoena,  issued  as  prescribed  in  this  {^^^ 
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^^^cle,  ^  i^j  served  npou  bin;  or  to  testify;  or  to  sal. 
scribe  his  deposition,  when  correctly  taken  down ;  is  liable 
to  the  penalties^  which  would  be  incurred  in  a  like  case,  if 
he  was  subpoenaed  to  attend  the  trial  of  .an  action  in  a 
justice's  court;  and,  for  that  purpose,  the  officer,  before 
whom  he  is  required  to  appear,  possesses  all  the  powers  of 
a  justice  of  the  peace  upon  a  trial 


TITLE  IV. 

Documentary  evidence. 


Abtiolk  1.  DocninentaiT'  evidence,  as  a  snbstitate  for  oral  testimony. 

2.  Proof  of  a  doenment  execated  or  remaining  within  the  State. 
8.  Proof  of  a  document  remaining  in  a  court  or  public  office  of  the 
United  States,  or  executed  or  remaining  without  the  State. 


ABTIOIiE  FIRST. 

DOOUMBNTABT  EyIDBSOB,  AB  A  SUBSTITUTB  FOB  OBAL  TBSTIMOKT. 

Sbo.  921.  Certain  official  certificates,  eyidence. 
022.  Certificate,  etc.,  on  file,  evidence. 
928.  Notary's  certificate,  evidence. 

924.  Notary's  protest  and  memorandum ;  when  evidence. 

m 

925.  Proof  of  presentment,  etc.,  6f  foreign  bills. 

926.  Affidavit  of  printer,  etc.,  evidence. 

927.  Id.;  of  service  of  notice. 

928.  Marriage  certificate,  evidence. 

929.  Book  of  foreign  corporation ;  when  evidenee. 

980.  When  a  copy  thereof  is  evidence. 

981.  How  copy  to  be  verified. 

oerfcain        §  921.  Where  the  officer,  to  whom  the  legal  custody  of 
oert^     a  paper  belongs,  certifies,  under  his  hand  and  official  seal, 
evidence,  that  he  has  made  diligent  examination,  in  his  office,  for  the 
paper,  and  that  it  cannot  be  found,  the  certificate  is  pre- 
sumptive evidence  of  the  facts  so  certified,  as  if  the  officer 
personally  testified  to  the  same. 

c^rtifl-  §  ^^^*  Where  a  public  officer  is  required  or  authorized, 
Sila^*  l^y  special  proviflion  of  law,  to  make  a  certificate '  or  an 
.videnofc  affidavit,  touching  an  act  performed  by  him,  or  to  a  fact 
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asceitained  by  him,  in  the  course  of  his  official  duty;  and 
to  file  or  deposit  it  in  a  public  office  of  the  State ;  the 
certificate  or  affidavit^  so  fiGied  or  deposited,  or  an  exemplified 
copy  thereof,  is  presumptive  evidence  of  the  facts  therein 
allied,  except  where  the  effect  thereof  is  declared  or  regu- 
lated, by  special  provision  of  law. 


§  928.  The  certificate  of  a  notary  public  of  the  State,  Notary's 
under  his  hand  and  seal  of  office,  of  the  presentment  by  ^te.  eVi- 
him,  for  acceptance  or  payment,  or  of  the  protest,  for  non- 
acceptance  or  non-payment,  of  a  promissory  note  or  bill  of 
exchange,  or  of  the  service  of  notice  thereof  on  a  party  to 
th^  note  or  bill ;  specifying  the  mode  of  giving  the  notice, 
the  reputed  place  of  residence  of  the  party  to  whom  it  was 
given,  and  the  post-office  nearest  thereto ;  is  presumptive 
evidence  of  the  facts  certified,  unless  the  party,  against 
whom  it  is  offered,  has  served  upon  the  adverse  party, 
within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect^  that  he  has  not  received 
notice  of  non-acceptance,  or  of  non-payment  of  the  note  or 
bilL  A  verified  answer  is  not  sufficient  as  an  affidavit, 
within  the  meaning  of  this  section. 


§  924.  In  case  of  the  death  or  insanity  of  a  notary  pub-  Notarr's 
lie  of  the  State,  or  of  his  absence  or  removal,  so  that  his  ^  mem- 
personal  attendance,  or  his  testimony,  cannot  be  procured,  in  when  ^  ' 
any  mode  prescribed  by  law,  his  original  protest,  under  his  '^^"'^ 
hand  and  official  seal,  the  genuineness  thereof  being  first 
duly  proved,  is  presumptive  evidence  of  a  demand  of  ac- 
ceptance, or  of  payment,  therein  stated;  and  a  note  or 
memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts, 
kept  by  him,  is  presumptive  evidence  that  a  notice  of  non- 
acceptance  or  non-payment  was  sent  or  delivered,  at  the 
time,  and  in  the  manner,  stated  in  the  note  or  memoran- 
dum,' 
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1TTT  H*  A  

Proof  of        §  935.  Proof  of  the  presentment^  for  acceptance  or  -paj- 
Si^*"    ment,  of  a  promissory  note  or  bill  of  exchange,  payable  in 
fmeiga     another  state,  or  in  a  territory,  or  foreign  country,  or  of  a 
^^^'        protest  of  the  note  or  bill,  for  non-acceptance  or  non-pay- 
ment, or  of  the  service  of  notice  thereof,  on  a  party  to  the 
note  or  bill,  may  be  inade,  in  any  manner  authorized  by 
the  laws  of  the  state,  territory,  or  country,  where  it  was 
payable. 


^?St?       §  ^^^"  ^^  affidavit  of  the  printer  or  publisher  of  a 

»ie.  ^^^TP^--'  Vr^^^^^  ^''^  '^-  Sta1«,  or  of  his  foremar, 

or  principal  clerk,  showing  the  publication  of  a  notice  or 

other  advertisement,  authorized  or  required,  by  a  law  oi 
the  State,  to  be  published  in  that  newspaper,  annexed  to  a 
printed  copy  of  the  notice  or  other  advertisement,  taken 
from  the  paper,  may  be  read  in  evidence;  and  is  pre 
stunptive  evidence  of  the  publication,  and,  also,  of  the  mat- 
ters stated  therein,  showing  that  the  deponent  is  authorized 
to  make  the  affidavit.  But  this  section  does  not  apply  to  a 
case,  where  the  affidavit  is  required  by  law  to  be  filed, 
unless  it  has  been  duly  filed ;  or  to  a  case,  where  the  mode 
of  proving  a  pubKcation  is  specially  prescribed  in  this  act 


Id. ;  of  §  927.  Where  it  is  necessary,  upon  the  trial  of  an  action, 
^^  *"  to  prove  the  service  of  a  notice,  an  affidavit,  showing  the 
service  to  have  been  made  by  the  person  making  the  <affi- 
davit,  is  presumptive  evidence  of  tiie  service,  upon  first 
proving  that  he  is  dead  or  insane,  or  that  his  personal 
attendance  cannot  be  compelled,  with  due  diligence. 


MuTiage       §  928.  An  original  certificate  of  a  marriage,  within  the 

Ste!^'      State,  made  by  the  minister  or  magistrate  by  whom  it  was 

evidence,  goleumized ;  the  original  record  thereof,  made,  pursuant  to 

law,  in  the  office  of  the  clerk  of  a  city  or  a  town,  within  the 

State ;  or  a  copy  of  the  certificate,  or  of  the  record,,  duly 

certified,  is  presmnptive  evidence  of  the  marriage. 
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ART  8. 

§  929.  Where  a  party  wishes  to  prove  an  act  or  transac-  Book  of 
tion  of  a  foreign  corporation,  the  book  or  books  of  the  JpJ^^ 
corporation  may  be  used  for  that  purpose,  as  presumptive  when 
evidence,  whether  any  or  all  of  the  parties  are  or  are  not  ®^  ®^°*' 
members  of  the  corporation. 

§  930.  If  an  original  book  is  not  produced  at  the  trial,  ]^^ 
as  prescribed  in  Ihe  last  section,  a  copy  thereof,  or  of  e^fdB^^ 
an  entiy  therein,  verified  as  prescribed  in  the  next  sec 
tion,  may  be  used,  with  like  efEect  as  the  original  book ; 
provided  that  the  party,  intending  to  use  the  copy,  gives 
the  adverse  party  at  least  ten  days?  notice  of  his  inten- 
tion, specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not 
apply,  where  the  foreign  corporation  is  a  party  to  the 
action,  and  seeks  to  prove  its  own  act  or  transaction,  in  its 
own  behall 


§  931.  The  copy  must  be  verified  by  the  deposition,  HowooRy 
taken  as  prescribed  by  law,  or  the  oral  testimony,  taken  at  verified, 
the  trial,  of  the  person  who  made  it,  or  of  a  person  who  has 
eiuumned  and  compared  it  with  the  original  book,  or  the 
entry  therein.  The  witness  must  testify  that  the  copy  pro- 
duced is  correct ;  that  he  made  it,  or  compared  it  with  the 
original ;  and  that  he  then  knew  that  the  original  book  so 
copied,  or  containing  the  entry,  was  the  book  of  the  cor- 
poration ;  or  that  it  was  then  acknowledged  to  him  to  be 
such,  by  an  officer  or  receiver  of  the  corporation,  or  a  per- 
son having  the  custody  thereof,  naming  the  person  who 
made  the  acknowledgment ;  and  he  must  specify  where,  and 
in  whose  custody,  the  original  was  then  kept. 


ABTIOIiE  SECOND. 

PBOOV  of  a  DOOUXXIIT,  BZBCUTBD  OB  BXMAINmO  WTTHUI  THB  STATB. 

6lO.  983.  Stotntes,  etc. ;  how  proved. 

988.  Copies  of  records  and  papers  in  certain  offices,  preaomptiye  eyidenot, 
984.  Id.;  of  papers  filed  with  town  derk. 
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TITLB  4.   g^  gg^   GoHTeyanoe,  when  acknowledged,  or  record,  or  trensorlpt  of  record, 

eyidenoe. 

986.  Snch  evidence  may  be  rebutted. 

987.  What  inBtmmenta  may  be  acknowledged. 

988.  Jnstice'fi  docket  and  tranacript  evidence  before  him. 

989.  Tranacript  from  jastice's  docket,  evidence  generally. 
940.  Other  proof  of  proce^bbigB  before  jnatioe. 

9il.  Charter,  ordinances,  etc,  of  dtiea  and  villages. 

statates,  §  932.  A  ststute  or  joint  resolution,  passed  by  the  l^is- 
proved.  lature  of  the  State,  may  be  read  in  evidence  from  a  news- 
paper, designated,  as  prescribed  bj  law,  to  publish  the 
same,  until  six  months  after  the  close  of  the  session  at 
which  it  was  paased;  or,  at  any  time,  from  a  volume  printed 
under  the  direction  of  the  secretary  of  State. 


oopiw^of      §  988.  A  copy  of  a  paper  filed,  kept,  entered,  or  recorded, 

^apers  in  P^^^^^^u^*  *^  1*^>  ^  *  pubUc  officc  of  the  State,  the  officer 
Jg^  having  charge  of  which  has,  pursuant  to  law,  an  official 
tive  ^^  seal ;  or  with  the  clerk  of  a  court  of  the  State ;  or  with  the 
denoe.  clerk  or  secretary  of  either  house  of  the  legislature,  or  of 
any  other  public  body  or  public  board,  created  by  authority 
of  a  law  of  the  State,  and  having,  pursuant  to  law,  a 
seal ;  or  a  transcript  from  a  record,  kept,  pursuant  to  law, 
in  such  a  public  office,  or  by  such  a  clerk  or  secretaiy,  is 
evidence,  as  if  the  original  was  produced.  But  to  entitle 
it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the  seal  of  the  court ;  or 
by  the  officer  having  the  custody  of  the  original ;  or  by  his 
deputy  or  clerk,  appointed  pursuant  to  law ;  or  by  the  pre- 
siding officer,  secretary,  or  clerk  of  the  public  body  or 
board,  appointed  pursuant  to  law,  under  his  hand,  and, 
except  where  it  is  certified  by  the  clerk  or  secretary  of 
either  house  of  thp  legislature,  under  the  official  seal  of  the 
body  or  board. 

Id. ;  of         §  984.  A  copy  of  a  paper  filed,  pursuant  to  law,  in  the 
filed  with  office  of  a  town  clerk,  or  a  transcript  from  a  record  kept 

town 

oieriy       therein,  pursuant  to  law,  certified  by  the  town  clerk,  is 

evidence,  with  like  effect  as  the  original. 
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§  985.  A  conveyance,  acknowledged  or  proved,  and  cer-  oonWy- 
tified,  in  the  manner  prescribed  by  law,  to  entitle  it  to  be  ^^ 
recorded  in  the  county  where  it  is  offered,  is  evidence,  with-  Sdgedrop 
out  further  proof  thereol    Except  as  otherwise  specially  SSnwnSt 
prescribed  by  law,  the  record  of « a  conveyance,  duly  re-  evid^^' 
corded,  within  the  State,  or  a  transcript  thereof,  didy  certi- 
fied, is  evidence,  with  like  effect  as  the  original  conveyance. 

8  986.  The  certificate  of  the  acknowledgment,  or  oi  the  suoh  evi- 
proof  of  a  conveyance,  or  the  record,  or  the  transcnpt  of  may  be 
the  record,  of  such  a  conveyance,  is  not  conclusive ;  and  it 
may  be  rebutted,  and  the  effect  thereof  may  be  contested, 
by  a  party  affected  thereby.  If  it  appears  that  the  proof 
was  taken  upon  the  oath  of  an  interested  or  incompetent 
witness,  the  conveyance,  or  the  record  or  transcript  therep:^ 
shall  not  be  received  in  evidence,  until  its  execution  is 
established  by  other  competent  proof. 

§  937.  Any  instrument,  except  a  promissory  note,  a  bill  what 
of  exchange,  or  a  last  will,  may  be  acknowledged,  or  meats" 
proved,  and  certified,  in  the  manner  prescribed  by  law  for  aoknowi- 
takmg  and  certifying  the  acknowledgment  or  proof  of  a 
conveyance  of  real  property ;  and  thereupon  it  is  evidence, 
as  if  it  was  a  conveyance  of  real  property. 

§  938.  The  docket-book  of  a  justice  of  the  peace,  within  Juatioe'g 
the  State,  or  a  transcript  thereof,  certified  by  him,  is  evi-  and 
dence  before  'him,  of  any  matter  required  by  law  to  be  evidence 
entered  by  him  therein.  him. 

§  939.  A  transcript  from  the  docket-book  of  a  justice  of  ^^^^^ni 
the  peace,  within  the  State,  subscribed  by  him,  and  authenti-  ^^^^^^^^ 
cated,  by  a  certificate  of  the  clerk  of  the  county  in  which  the  ®^e1SSy 
justice  resides,  under  his  hand  and  official  seal,  to  the  effect, 
that  the  person,  subscribing  the  transcript,  was,  at  the  date 
of  the  judgment  therein  mentioned,  a  justice  of  the  peace  of 
that  county ;  and  that  the  clerk  is  acquainted  with  his  hand- 
writing, and  verily  believes  that  the  signature  to  the 
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transcript  is  gennine ;  is  evidence  of  any  matter  stated  in 
the  transcript,  which  is  required  by  law  to  be  entered  by 
the  justice  in  his  docket-book. 

^?of  §  ^^^'  ^^  proceedings  in  an  action  brought^  or  a  special 
po^-  proceeding  instituted,  before  a  justice  of  the  peace,  within 
joBtiM  *^®  State,  may  also  be  proved  by  the  oath  of  the  justice. 
In  case  of  his  death  or  absence,  they  may  be  proved  by  the 
original  minutes  of  the  proceedings,  entered  in  a  book  kept 
by  him,  pursuant  to  law,  accompanied  with  proof  of  his 
handwriting ;  or  by  a  copy  of  the  minutes,  sworn  to,  by  a 
competent  witness,  as  having  been  compared  with  the  origi- 
nal  entries,  with  proof  that  those  entries  were  in  the  hand- 
writing of  the  justice. 

• 

Charter,       §  941.   The  charter,  other  than  a  statute,  or   an  act, 
nances,     ordinance,  resolution,  by-law,  rule,  or  proceeding  of  the 
eities%nd  commou  councU  of  a  city,  or  of  the  board  of  trustees  of  an 
viiJapw.    iu^jQppQrated  village,  within  the  State,  may  be  read  in  evi- 
dence, either  from  a  copy  thereof,  certified  by  the  city  clerk, 
village-  clerk,  or  clerk  of  the  common  council ;  or  from  a 
volume,  printed  by  authority  of  the  common  council  of  the 
city,  or  the  board  of  trustees  of  the  village. 


ABTICIiE  THIRD. 

PBOOF  of  a  DOOmOENT,  BBMAINIira  IH  A  COUBT  OB  PUBLIC    OFFICK    OF  TBI 
UnITBD  STATBS,  OB  BZBCnrXD  OB  KBMAXSUIQ  WITHOUT  THK  STATB. 

Sbo.  942.  Printed  oopies'of  laws  of  another  state,  etc 
948.  Copies  of  records  of  United  States  courts. 

944.  Id.;  of  documents  on  file  in  departments  of  United  States. 

945.  Record  of  bill  of  sale,  etc,  of  vessels. 

946.  Conveyance  of  land  without  the  State. 

947.  Exemplification  of  record  of  conveyance  of  land  without  the  State. 

948.  Transcript  of  docket,  etc.,  of  Justice  of  adjoining  state. 

949.  Id. ;  how  authenticated. 

960.  Other  proof. 

961.  Proof  may  be  rebutted. 

962.  Copies  of  records  of  courts  of  foreign  countries ;  how  authenticated. 
968.  Other  proof. 

964.  This  article  does  not  declare  effect  of  record,  etc. 
966.  Judgments  in  Canada,  presumptive  evidence  only. 
966.  Documents  from  foreign  countries ;  how  authenticated. 
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§  942.  A  printed  copy  of  a  statute,  or  other  written  law,  Printed 
of  anothei;  state,  or  of  a  territory,  or  of  a  foreign  coun-  fawJTSf^' 
try,  or  a  printed  copy  of  a  proclamation,  edict,  decree,  or  JSSe^eto. 
ordinance,  by  the  executive  power  thereof,  contained  in  a 
book  or  publication,  purporting  or  proved  to  have  been 
published  by  the  authority  thereof,  or  proved  to  be  com- 
monly admitted,  as  evidence  of  the  existing  law,  in  the 
judicial  tribunals '  thereof,  is  presumptive  evidence  of  the 
statute,  law,  proclamation,  edict,  decree,  or  ordinance.    The 
miwritten  or  common  law  of  another  state,  or  of  a  territory, 
or  of  a  foreign  country,  may  be  proved,  as  a  fact,  by  or^ 
eridence.    The  books  of  reports  of  cases,  adjudged  in  the 
courts  thereof,  must  also  be  admitted,  as  presumptive  evi- 
dence of  the  imwritten  or  common  law  thereof. 


§  943.  A  copy  of  the  record,  or  any  other  proceeding,  of  Copies  of 
a  court  of  the  -United  States,  is  evidence,  when  certified  united 

St&tes 

by  the  clerk  or  officer,  in  whose  custody  it  is  required  by  oourta. 
law  to  be. 


§  944.  A  copy  of  a  record  or  other  paper,  remaining  in  w. ;  of 
a  department  of  the  government  of  the  United  States^  is  mentis  on 
evidence,  when  certified  by  the  head,  or  acting  chief  officer,  depart- 
for  the  time  being,  of  that  department  United 

§  945.  The  record  of  a  bill  of  sale,  mortgage,  hypothe-  Re<iord  of 
cation,  or  conveyance  of  a  vessel,  belonging  to  a  port  or  8aie,%to., 
place,  within  the  United  States,  recorded  in  the  office  of  ^^  ^®**^ 
tie  collector  of  customs,  where  the  vessel  is  registered  or 
enrolled,  which  was  acknowledged  or  proved,  before  it  was 
recorded,  in  like  manner  as  a  deed  to  be  recorded  within 
the  State ;  or  a  transcript  of  such  a  record,  duly  certified  by 
the  collector;  is  evidence,  with  the  like  effect  as  the 
original 

§  946.  A  conveyance  of  real  property,  situated  without  ^Joe^Sf' 
the  State,  acknowledged  or  proved,  and  certified,  in  like  ^[5.^0^^^ 
manner  as  a  deed  to  be  recorded  within  the  county  wherein  ^®  ®*»<^ 
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it  is  offered  in  evidence,  is  evidence,  without  further  proof 
thereof,  as  if  it  related  to  real  property  situated  within  the 
State.  A  conveyance  of  real  property,  situated  within 
another  state,  or  a  territory  of  the  United  States,  which 
has  been  duly  authenticated,  according  to  the  laws  of  that 
state  or  territory,  so  as  to  be  read  in  evidence  in  the  courts 
thereof,  is  evidence  in  like  manner. 

Bxempu-      §  947.  An  exemplification  of  the  record  of  a  conveyance 

^wdot  of  real  property  situated  without  the  State,  and  within  the 

tSZ^ot     United  States,  which  has  been  recorded  in  the  state  or 

wShout    territory,  where  the  real  property  is  situated,  pursuant  to 

the  laws  thereof,  when  certified  under  the  hand  and  seal 

of  the  officer,  having  the  custody  of  the  record,  is,  if  the 

original  cannot  be  produced,  presumptive  evidence  of  the 

conveyance,  and  of  the  due  execution  thereol 

Trans-         §  948.  A  trauscript  from  the  docket-book  of  a  justice 
docket,     of  the  peace,  within  an  adjoining  state,  of  a  judgment 
justice  of  rendered  by  him ;  a  transcript  of  his  minutes  of  the  pro- 
stato.^      ceedings  in  the  cause,  previous  to  the  judgment ;  or  of  an 
execution  issued  thereon;  or  of  the  return  "of  an  execution; 
when  subscribed  by  the  justice,  and  authenticated  as  pre- 
scribed in  the  next  section,  is  presumptive  evidence  of  his 
jurisdiction  in  the  cause,  and  of  the  matters  shown  by  the 
txunscript. 

Id. ;  how       §  949.  Such  a  transcript  must  be  authenticated  by  a  cer- 

eated,^  ^'  tificatc  of  the  justice,  annexed  thereto,  to  the  effect,  that  it 

is  in  all  respects  correct,  and  that  he  had  jurisdiction  of  the 

cause ;  and  also  by  a  certificate  of  the  clerk  or  prothonotary 

of  the  county,  in  which  the  justice  resided  at  the  time  of 

rendering  the  judgment,  under  his  hand  and  the  seal  of  the 

court  of  common  pleas,  or  other  county  court  of  the  county,  to 

the  effect  that  the  person,  subscribing  the  certificate  attached 

to  the  transcript,  was,  at  the  date  of  the  judgment,  a  justice 

of  the  peace  of  that  county ;  and  that  the  signature  thereto 

is  in  his  own  handwriting. 
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§  950.  The  judgment  and  other  proceedings,  and  the  other 
juflkce's  authority  to  render  the  judgment,  may  also  be  ^"^*' 
prored,  by  the  production  of  the  docket,  or  of  a  copy  of  the 
judgment  or  other  proceedings ;  and  the  oral  testimony  of 
the  justice,  to  the  truth  and  correctness  thereof,  and  to  his 
authority  to  render  the  judgment. 


§  951.  The  last  three  sections  do  not  prevent  the  intro-  Proof 
daction  of  evidence,  to  controvert  any  of  the  proof,  in  rebutted, 
relation  to  the  vaUdity  of  a  judgment  therein  specified. 


§  952.  A  copy  of  a  record,  or  other  judicial  proceeding,  oopiM  of 
of  a  court  of  a  foreign  country,  is  evidence,  when  authenti-  courts  of 

Cated  as  follows  :  oouutrles; 

now 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  authenti- 
seal  of  the  court  affixed,  or  of  the  officer  in  whose  custody 

the  record  is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief -judge  or  presiding  magis- 
trate of  the  court,  to  the  effect,  that  the  person,  so  attesting 
the  record,  is  the  clerk  of  the  court ;  or  that  he  is  the  officer, 
in  whose  custody  the  record  is  required  by  law  to  be  kept ; 
and  that  his  signature  to  the  attestation  is  genuine. 

3.  By  the  certificate,  under,  the  great  or  principal  seal  of 
the  government,  under  whose  authority  the  court  is  held, 
of  the  secretary  of  state,  or  other  officer  having  the 
custody  of  that  seal,  to,  the  effect,  that  the  court  is  duly 
constituted,  specifying  generally  the  nature  of  its  jurisdic- 
tion ;  and  that  the  signature  of  the  chief -judge  or  presiding 
magistrate,  to  the  certificate  specified  in  the  last  subdivis- 
ion, is  genuine. 


§  953.  A  copy  of  a  record,  or  other  judicial  proceeding,  other 
of  a  court  of  a  foreign  country,  attested  by  the  seal  of  the  ^"^  ' 
court,  in  which  it  remains,  must  also  be  admitted  in  evi- 
dence, upon  due  proof  of  the  following  facts : 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
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ness  with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  the  original 

2.  That  the  original  was^  when  the  copy  was  made,  in 
the  custody  of  the  clerk  of  the  court,  or  other  officer  legally 
having  charge  of  it 

8.  That  the  attestation  is  genuine. 


This  arti-      §  954.  Nothius:  in  this  article  is  to  be  construed,  as  de- 

ole  d068  GO  ' 

notde-  daring  the  effect  of  a  record  or  other  judicial  proceeding 
effect  of  a  foreign  country,  authenticated,  so  as  to  be  evidence, 
eto.         except  as  otherwise  prescribed  in  the  next  section* 


jadg-  §  955.  A  judgment  of  a  court,  in  the  dominion  of  Canada, 

Canada,  is  presumptive  evidence  only  of  the  debt,  or  other  cause 
tive  evi-  of  actiou,  ou  which  it  is  founded ;  and,  in  an  action  there- 
onijr.  upon,  the  defendant  may  set  up,  in  his  answer,  and  prove 
upon  the  trial,  any  fact  which  constitutes  a  defence  or 
counterclaim  to  the  debt,  or  other  cause  of  action,  upon 
which  the  judgment  was  rendered.  But  this  section  does 
not  apply  to  a  judgment,  which  has  been  rendered  after 
both  parties  thereto  have  appeared,  and  have  given  evi- 
dence in  the  action. 


Doou- '        §  956.  A  copy  of  a  patent,  record,  or  other  document^ 


ments 


from  remaining  of  record,  in  a  public  office  in  a  foreign  country, 
oountries;  is  evidence,  when  it  is  certified  to  be  a  copy,  according  to 
■iit^nti-  the  form  in  use  in  that  country.  The  certificate  of  a  com- 
missioner, appointed  by  the  governor  of  the  State,  to  take 
the  proof  or  acknowledgment  of  deeds  in  the  foreign  coun- 
try, under  his  hand  and  official  seal,  and  authenticated  by 
the  secretary  of  State,  as  prescribed  by  law,  to  the  effect, 
that  the  original  so  remains  of  record,  and  that  the  copy 
has  been  certified  according  to  the  form  in  use  in  the  for- 
eign country,  is  presumptive  evidence  of  the  matters  stated 

therein. 
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TITLE  V. 

MiacdUmeovs  pravmona. 

Sm  967.  Form  of  certificate  to  copies,  etc 

958.  Certificate  most  be  sealed. 

959.  Qaalification  of  last  section. 

900.  Pal>lie  or  corporate  seal  may  be  stamped ;  but  private  seal  not. 
961.  SoRogatee,  clerks,  etc,  to  search  files,  and  to  certify,  etc 
Saying  oUnse. 


§  967.  Where  a  transcript,  exemplification,  or  certified  J^^^^ 
copy  of  a  record  or  other  paper,  is  declared  by  law  to  be  ^^^^^ 
evidence,  and  special  provision  is  not  made  for  the  form  of 
the  certificate,  in  the  particular  case,  the  person,  authorized 
to  certify,  must  state,  in  his  certificate,  that  it  has  been 
compared  by  him  with  the  original,  and  that  it  is  a  correct 
transcript  therefrom,  and  of  the  whole  of  the  original. 

■ 
• 

§  958.  U  the  officer,  or  the  court,  body,  or  board,  in  oertifl- 
whose  custody  an  original  paper,  specified  in  the  last  SicSSd 
section,  is  required  to  be,  by  the  laws  of  the  State, 
or  of  another  state,  or  of  the  United  States,  or  of  a  ter- 
ritory thereof,  or  of  a  foreign  country,  has,  pursuant  to 
those  laws,  an  official  seal,  the  certificate  must  be  attested 
by  that  seal  If  the  certificate  is  made  by  the  clerk  of  a 
connty,  within  the  State,  it  must  be  attested  by  the  seal  of 
the  county. 

§  959.  The  last  section  doeft  not  require  the  seal  of  a  Quaiifloa- 
court  to  be  affixed  to  a  certified  copy  of  a  judgment  or  lalst 
order,  or  of  a  paper  filed,  or  entry  made,  where  the  copy 
is  used  in  the  same  court,  or  before  an  officer  thereof;  or, 
in  the  supreme  court,  where  it  is  used  in  a  circuit  court,  or 
a  court  of  oyer  and  terminer. 


or 
>rate 


§  960.  Where  a  seal  of  a  public  officer,  or  of  a  corpora-  Public 

tion,  is  authorized  or  required  by  law,  it  may  be  affixed,  8©3*^ 

by  making  an  impression  directly  on  the  paper.    But  the  Striped. 
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bat  pri- '  privatjd  seal  of  a  natural  person  must  be  mude,  as  hereto- 
TBteseai   £^j.^^  ^^  wafer,  wax,  or  a  similar  substance.  . 


Buiio* 
gates, 
olerks, 
etc.,  to 
searoh 

filOB, 

and  to 

oertUy* 

etc 


§  961.  A  surrogate,  county  clerk,  register,  clerk  of  a 
court,  or  other  person,  having  the  custody  of  the  records 
or  other  papers  in  a  public  office,  within  the  State,  must, ' 
upon  request,  and  upon  payment  of,  or  offer  to  pay,  the 
fees  allowed  by  law,  or,  if  no  fees  are  expressly  allowed  by 
law,  fees  at  the  rate  allowed  to  a  county  clerk  for  a  similar 
service,  diligently  search  the  files,  papers,  records,  and 
dockets  in  his  office ;  and  either  make  one  or  more  trans- 
cripts therefrom,  and  certify  to  the  correctness  thereof, 
and  to  the  search,  or  certify  that  a  document  or  paper,  of 
which  the  custody  legally  belongs  to  him,  cannot  be  found. 
If  he  refuses,  or  unreasonably  neglects  or  delays,  to  make 
such  a  search,  or  to  furnish  such  a  transcript  or  certificate, 
or  makes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 


SaTlng 


§  962.  Nothing  in  title  fourth  of  this  chapter  prevents 
the  proof  of  a  fact,  act,  record,  proceeding,  document,  or 
other  paper  or  writing,  according  to  the  rules  of  the  com- 
mon law,  or  by  any  other  competent  prool 
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CHAPTER  X. 

TRLA.LS ;  INCLUDINa  JURORS  AND  JURIES. 

t 

TITLE     I.  —  Tbialb   gbneballt;    inoludino   bzobptions    and 

MOTION  FOB  A  NBW  TBIAL« 

TITLE    n.  —  Tbialb  without  a  jtjbt. 

t 

TITLE  III.  —  Tbial   jubobb,  bxobpt  in  New-Yobk  and  Einqb 

oountibb  ;  MODS  of  bslbotino  thbM}  and  of  pbo- 

OUBINO  THBIB  ATTIENDANOB.    / 

TITLE  lY.  — Tbial  jubobb  in  Nbw-Yobx  and  Kings  oountibb; 

HODB  OF  SELEOnNO  THEM,  AND  OF  PB00T7BING  TRJSSSR 
ATTENDANOB. 

TITLE   V.  —  Tbial  BY  JUKY. 

TITLE  YI.  —  Mibobllanbous  pboyibionb  ;  inoludinq  thobb  belat- 

mo  to  EMBBAOEBT  and  OTHBB  ACIB  of  laSOONDUOT. 


TITLE  L 

JHah  generally;  vn/^hidinff  exoeptioTis  and  motion  for  a 

new  trial. 

Abiiolb  1.  Iflsaes,  and  the  mode  of  trial  thereof. 
2.  The  place  of  trial. 
8.  Ezoeptions,  case,  and  motion  for  a  new  trial. 


ARTICLE  FIRST. 

ISSUEB,  AND  THE  MODE  OF  TBIAL  THBEBOF. 

fllCL  063.  laaaes  defined  ;  different  kinds  of  issnes. 

961  When  issues  of  law  arise  ;  when  issues  of  fkct  arise. 

965.  Issues  to  be  judicially  examined  by  a  trial. 

966.  Order  of  trial,  where  issues  of  law  and  of  fact  arise  in  the  same  action. 

967.  But  court  may  direct  the  order,  etc,  of  disposition  of  the  issues. 

968.  What  issues  of  fact  are  triable  by  a  jury. 

969.  What  issues  are  triable  by  the  court. 
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TITIA  1. 


Sbo.  970.  Older  for  trial  bj  jxuj,  of  opedfie  qaoBtlou  of  fact,  when  of  right. 

971.  Id.;  when  diBcretionaiy. 

972.  Trial  of  the  remainder  of  the  issneB. 

973.  Mode  of  trial,  where  complaint  demanda  alternative  judgments. 

974.  Counterclaim  to  be  deemed  an  action,  within  the  foregoing  sections. 
976.  Immaterial  issues  need  not  be  tried. 

976.  What  issues  to  be  tried  before  one  judge ;  regulation  of  trial  in  the 

supreme  court. 

977.  Notice  of  trial  and  note  of  issue. 

978.  Order  of  disposition  of  issues  at  a  jury  term. 

979.  Id. ;  when  a  jury  does  not  attend. 
060.  Either  party  may  bring  issue  to  trial. 

981.  What  papers  to  be  furnished  on  trial,  and  by  whom. 


Issues 
defined ; 
different 
kinds  of 
issues. 


• 


§  963.  The  issues,  treated  of  in  this  chapter,  are  those 
only  which  are  presented  by  the  pleadings.  An  issue 
arises  where  a  fact,  or  a  conclusion  of  law,  is  maintained 
by  one  party,  and  controverted  by  the  other.  Issues  are 
of  two  kinds : 

1.  Of  law;  and 

2.  Of  fact 


When         §  964.  An  issue  of  law  arises  only  upon  a  demurrer.   An 

law  arise;  issue  of  fact  ariscs,  in  either  of  the  following  cases : 

issues  of       1.  Upon  a  denial,  contained  in  the  answer,  of  a  material, 

fact  arise. 

allegation  of  the  complaint ;  or  upon  an  aUegation,  con- 
tained  in  the  answer,  that  the  defendant  has  not  suj£cient 
knowledge  or  information  to  form  a  belief,  with  respect  to 
a  material  allegation  of  the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the 
reply,  with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained 
in  the  answer,  not  requiring  a  reply ;  unless  an  issue  of  law 
is  joined  thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained 
in  the  reply ;  unless  an  issue  of  law  is  joined  thereupon. 


b?1udi^       §  966.  An  issue,  either  of  law  or  of  fact,  must  be  judi- 
^mffie?"  ^^^^^y  ^xfti^ii^ed  by  means  of  a  trial,  as  prescribed  in  thi^ 
by  a  triaL  chapter ;  unless  it  is  disposed  of  upon  a  motion,  or  upon 
exceptions,  as  prescribed  in  chapter  sixth  of  this  act. 
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CHAP.  X.]  MODE  OP  TEIAL.  §§  966-970. 

§  966.  Where  an  issue  of  law  and  an  issue  of  fact  arise  o^  of 
in  one  action,  the  issue  of  law  must  be  first  disposed  of,  ^^^ 
except  as  otherwise  prescribed  in  the  next  section.    Where  {iw  wid' 
there  are  two  or  more  defendants,  pleading  separately,  an  JJiJSki 
issue  of  kw,  arising  upon  a  pleading  of  one  or  more,  and  ^^ti^^ 
not  of  aU  the  defendants,  may  be  tried  separately,  at  the 
option  of  either  party ;  but  where  all  the  issues  of  fact  are 
triable  in  the  same  manner,  they  must  be  tried  at  the  same 
time,  except  as  otherwise  prescribed  in  this  articla 


§  967.  A  separate  trial,  between  the  plaintiff  and  one  Bat  ooari 
or  more  defendants,  of  some  or  all  of  the  issues  of  fact,  S^t  the 
or  one  trial  of  some  or  all  of  the  issues  of  law,  or  a  change  eto.,  of 

.  dispoBi- 

in  the  order  of  disposition  of  the  issues,  prescribed  ii^  the  tion  of 

tho  issuAB. 

last  section,  may  be  directed  by  the  court,  whenever, 
in  its  opinion,  justice  will  be  promoted  thereby.  Such  a 
direction  may  be  given,  in  an  order,  made  upon  notice ; 
or,  except  where  an  application  for  such  an  order  has  been 
denied,  it  may  be  given,  by  the  judge  holding  the  term, 
where  those  issues  are  regularly  upon  the  calendar  for 
trial,  either  with  or  without  the  entry  of  an  order. 

§  968.  In  each  of  the  following  actions,  an  issue  of  fact  What 
must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  fact  are 

,^1  .      i«        .     ^  triable  by 

reference  is  directed :  a  jury. 

1.  An  action  to  recover  a  sum  of  money  only. 

2.  An  action  of  ejectment ;  for  dower ;  for  waste ;  for  a  nui- 
sance ;  or  to  recover  a  chattel. 


§  969.  An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  what 
in  an  action  not  specified  in  the  last  section,  or  wherein  triable  by 
provision  for  a  trial  by  a  jury  is  not  expressly  made  by  law, 


must  be  tried  by  the  court,  unless  a  reference  or  a  jury 
trial  is  directed. 

§  970.  Where  a  party  is  entitled,  by  the  constitution,  or  order  foi 
by  express  provision  of  law,  to  a  trial,  by  a  jury,  of  one  or  Juiy,^^ 

Bpeoiuo 
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g§  971-978!  MODE  OF  TEIAL.  [chap.  x. 

quMtions  ^^^^  issues  of  fact,  in  an  action  not  specified  in  section 

when^of  ^^^  ^^  ^^^  ^*)  ^®  ^^^7  ^PP^J  *^  ^^  court  for  an  order, 
^^*'  directing  all  the  questions,  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.  Notice 
of  the  application  must  be  served,  within  twenty  days  after 
joinder  of  issue.  The  party  omitting  to  serve  the  notice 
within  that  time,  is  deemed  to  have  waived  his  right  to  a 
trial  by  a  jury,  unless  notice  of  such  an  application  has  been 
seasonably  served  by  the  adverse  party ;  in  which  case,  if 
the  party  serving  the  notice  fails  to  make  the  application, 
at  the  term  for  which  it  is  noticed,  the  adverse  party  may 
serve  a  like  notice,  on  his  part,  within  twenty  days  after 
the  adjournment  of  the  term.  Upon  the  hearing  of  the 
application,  the  court  must  cause  the  issues,  to  the  trial  of 
which,  by  a  jury,  the  party  is  entitled,  to  be  distinctly  and 
plainly  stated.  The  subsequent  proceedings  are  the  same, 
as  where  questions,  arising  upon  the  issues,  are  stated  for 
trial  by  a  jury,  in  a  case  where  neither  party  can,  ss  of  right, 
require  such  a  trial ;  except  that  the  finding  of  the  jury, 
upon  each  question  so  stated,  is  conclusive  in  the  action, 
unless  the  verdict  is  set  aside,  or  a  new  trial  is  granted. 


Id.; when  §  971.  In  au  actiou,  not  specified  in  section  968  of  this 
tioiuuy.  act,  where  a  party  is  not  entitled,  as  of  right,  to  a  trial  by 
a  jury,  or  where  a  party  has  omitted  to  apply  for  a  trial  by 
a  jury,  as  prescribed  in  the  last  section,  the  court  may,  in 
its  discretion,  upon  the  application  of  either  party,  direct 
that  one  or  more  questions  of  fact,  arising  upon  the  issues, 
be  tried  by  a  jury,  and  may  cause  those  questions  to  be  dis- 
tinctly and  plainly  stated  for  trial  accordingly. 

S2^'        §  972.  If  the  questions,  directed  to  be  tried  by  a  jury,  as 

maunder   prescribed  in  the  last  two  sections,  do  not  embrace  all  the 

iBsaoB.      issues  of  fact  in  the  action,  the  remaining  issues  of  fact 

must  be  tried  by  the  court,  or  by  a  referee,  separately  from 

the  trial -by  the  jury,  and  either  before  or  after  the  trial 

by  the  jury,  as  the  court  directs. 
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CHAP-  X.]  MODE  OP  TEIAL.  §§  973-975. 

§  973.'  Where  the  eomplamt  demands  two  kinds  of  jndg-  M^Iof 
ment,  in  Uie  alternative,  as  prescribed  in  chapter  sixth  of  J^hwe 
this  act,  the  plaintiff's  attorney  may,  within  ten  days  after  dema^S* 
the  joinder  of  issue,  serve  upon  the  defendant's  attorney,  a  ti^'jlfdg- 
notice,  that  the  plaintiff  abandons  the  demand  for  one  kind  ™®°*^"* 
of  judgment,  specifying  it  distinctly.    In  that  case,  the 
subsequent  proceedings  in  the  action  must  be  the  same,  as 
if  the  demand  for  that  kind  of  judgment  had  not  been  con- 
taiaed  in  the  complaint.    If  the  phdntiS's  attorney  does  not 
serve  such  a  notice,  the  court,  upon  the  application  of  either 
party,  must  direct  the  trial,  by  a  jury,  of  specific  questions  of 
fact,  arising  upon  the  issues.  In  settling  them,  the  court  must 
provide  for  the  trial,  by  the  jury,  of  all  the  issues,  the  deter- 
mination of  which  fixes  the  character  of  the  judgment,  to 
which  the  plaintiff  is  entitled ;  and,  also,  in  a  proper  case^ 
for  determining,  by  the   verdict,  the  amount  or  extent 
of  the  recovery,  contingently  or  absolutely,  as  the  case 
reqidres. 


§  974.  "Where  the  defendant  interposes  a  counterclaim,  counter- 
and  thereupon  demands  an  affirmative  judgment  against  to  £ 
the  plaintiff^  the  mode  of  trial  of  an  issue  of  fact,  arising  a^^aotion, 
thereupon,  is  the  same,  as  if  it  arose  in  an  action,  brought  tLe  t ore- 
by  the  defendant,  against  the  plaintiff,  for  the  cause  of  Motions, 
action  stated  in  the  counterclaim,  and  demanding  the  same 
judgment;  and  each  provision  of  the  last  four  sections 
applies  to  such  an  issue  of  fact^  and  to  the  trial  thereof ; 
except  that^  if  the  court  directs  one  or  more  specific  ques- 
tions of  fact,  involved  in  that  issue,  to  be  tried  by  a  jury, 
it  may,  in  a  proper  case,  direct  that  the  trial  thereof,  and 
of  the  issue  of  fact,  arisiog  upon  the  complaint,  take  place 
at  the  same  time. 


§  975.  An  issue,  the  disposition  of  which  is  not  neces-  ^^"^ 
sary  to  enable  the  court  to  render  the  appropriate  judg-  ^1^1"^^^ 
nient^  is  not  required  to  be  tried.  betried. 

[41]  821 


in  the 

supreme 

oourt. 


8§  976-978.  MODE  OP  TBIAL.  [chap.  t. 

What  is-  §  976.  An  issne  of  law,  or  an  issue  of  fact^  triable  by  a 
tried^  ***  jury  or  by  the  court,  must  be  tried  at  a  term  held  by  one 
^e^  judge  only,  except  as  otherwise  prescribed  in  section  297 
i^Sl.  of  this  act.  In  the  supreme  court,  an  issue  of  fact,  triable 
trial'''  by  a  jury,  must  be  tried  in  the  circuit  court;  and  an  issue  of 
fact,  triable  by  the  court,  or  an  issue  of  law,  may  be  tried 
in  the  circuit  court,  or  at  a  special  term  of  the  supreme 
court,  as  prescribed  in  the  general  rules  of  practice. 


Notice  of  §  977.  At  any  time  after  the  joinder  of  issue,  and  at  least 
notlS^  fourteen  days  before  the  commencement  of  the  term,  either 
party  may  serve  a  notice  of  triaL  The  party  serving  the 
notice  must  £le  with  the  clerk  a  note  of  issue,  stating  the 
title  of  the  action ;  the  names  of  the  attorneys  ;  the  time 
when  the  last  pleading  was  served ;  the  nature  of  the  issue, 
whether  of  fact  or  of  law ;  and,  if  an  issue  of  fact,  whether 
it  is  triable  by  a  jury,  or  by  the  court,  without  a  jury.  The 
note  of  issue  must  be  filed,  at  least  eight  days  before  the 
commencement  of  the  term ;  xmless  a  different  time  is  pre- 
scribed in  the  general  rules  of  practice.  The  clerk  must 
thereupon  enter  the  cause  upon  the  calendar,  according  to 
the  date  of  the  issue.  In  the  city  and  county  of  New- York, 
where  a  party  has  served  a  notice  of  trial,  and  filed  a  note  of 
issue,  for  a  term,  at  which  the  cause  is  not  tried,  it  is  not 
necessary  for  him  to  serve  a  new  notice  of  trial,  or  file  a 
new  note  of  issue  for  a  succeeding  term ;  and  the  action 
must  remain  on  the  calendar  imtil  it  is  disposed  ol 

Order  of       §  978.  The  issues  on  the  calendar  must  be  arranged  by 

tion  of'    the  clerk,  in  the  following  order : 

a  jury  1.  Issues  of  fact,  to  be  tried  by  a  jury, 

2.  Issues  of  fact,  to-  be  tried  by  the  court 
8.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed 
of  in  the  same  order ;  unless,  for  the  convenience  of  parties, 
or  the  dispatch  of  business,  the  judge  holding  the  term 

otherwise  directs. 
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CHAP.  X.]  PLAOB  OP  TEIAL.  §§  979-982. 

— ^^^-^^■— ^ 
A  RTF    9 

§  979.  Where  a  jury  is  not  in  attendance,  issues  of  law  j^. ;  Vhen 
have  a  preference  over  issues  of  fact ;  unless  the  judge  hold-  doesnot 
ing  the  term  otherwise  directa  attend. 


§  980.  Either  party,  who  has  served  the  notice,  may  bring  Either 
the  issue  to  trial ;  and,  in  the  absence  of  the  adverse  party,  may 
unless  the  judge  holding  the  term,  for  good  cause,  otherwise  issue  to 
directs,  may  proceed  with  the  cause,  and  take  a  dismissal 
of  the  complaint^  or  a  verdict,  decision,  or  judgment,  as  the 
case  requires. 

§  981.  Where  the  issue  is  brought  to  trial  by  the  plain-  what 
tiff,  he  must  furnish  the  court  with  copies  of  the  summons  ^^'l^ 
and  pleadings,  and  of  the  offer,  if  any  has  been  made,  trial,  and 
Where  the  issue  is  brought  to  trial  by  the  defendant,  and  ^  ^  ^^' 
the  plaintiff  does  not  furnish  those  papers,  they  must  be 
furnished  by  the  defendant. 


ARTICLE  SECOND. 

Thb  Place  op  Tbiaii. 

Sm.  983.  Certain  actions  to  be  tried,  where  the  subject  thereof  is  situated. 
998.  other  actions,  where  the  cause  thereof  arose. 

984.  other  actions,  according  to  the  residence  of  the  parties. 

985.  Place  of  trial,  if  proper  county  not  designated. 

986.  Defendant  may  demand  change ;  proceedings  thereupon. 

987.  When  court  may  change  the  place  of  trial. 

988.  Effect  of  changing  the  place  of  trial. 

989.  Effect  of  order  changing  place  of  trial. 

990.  Issues  of  law,  where  triable. 

991.  This  article  applicable  only  to  the  supreme  court. 

8  982.  Each  of  the  folloMdng  actions  must  be  tried  in  certain 

xi.  i       •         i-in  1  •      B      0  Ml  •  actions  to 

the  county,  m  ^^hich  the  subject  of  the  action,  or  some  part  be  tried, 
thereof,  is  situated :  an  action  of  ejectment ;  for  the  parti-  subject 
tion  of  real  property ;  for  dower ;  to  foreclose  a  mortgage  situated, 
upon  real  property,  or  upon  a  chattel  real ;  to  compel  the 
determination  of  a  claim  to  real  property ;  for  waste ;  for  a 
nuisance ;  or  to  procure  a  judgment,  directing  a  conveyance 
Off  real  property ;  and  every  other  action  to  recover,  or  to 
procure  a  judgment,  establieJiing,  determining,  defining,  f or^ 

838 


gg  983-986.  PLACE  OF  TRIAL.  [chap.  x. 

'  f  eitingy  annulling,  or  otherwise  aJEecting,  an  estate,  i%ht, 
title,  lien,  or  other  interest,  in  real  property,  or  a  chattel 
real  But  where  all  the  real  property,  to  which  the  action 
relates,  is  situated  without  the  State,  the  action  must  be 
tried,  as  prescribed  in  section  984  of  this  act. 

other  8  983.  An  action,  for  either  of  the  following:  causes,  must 

where  the  be  tried  m  the  county,  where  the  cause  of  action,  or  some 
thereof    part  thereof,  arose: 

arose.        * 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute, 
in  a  case  not  specified  in  the  next  subdivision  of  this  sec- 
tion ;  except  that,  where  the  offence,  for  which  it  is  imposed, 
was  committed  on  a  lake,  river,  or  other  stream  of  water, 
situated  in  two  or  more  counties,  the  action  may  be  tried 
in  any  county,  bordering  on  the  lake,  river,  or  stream,  and 
opposite  to  the  place  where  the  offence  was  committed. 

2.  Against  a  public  officer,  including  a  person  specially 
appointed  to  execute  his  duties,  for  an  act  done,  in  virtue 
of  Ms  office,  or  for  an  omission  to  perf om  a  duty,  incident 
to  his  office ;  or  against  a  person,  who,  by  the  command  or 
in  the  aid  of  a  public  officer,  has  done  any  thing  touching 
his  duties. 

8.  To  recover  a  chattel  distrained,  or  damages  for  dis- 
training a  chattel 

other  §  984.  An  action,  not  specified  in  the  last  two  sections^ 

aooording  must  be  tried  in  the  county,  in  which  one  of  the  parties 
residence  resided,  at  the  commencement  thereof.  If  neither  of  the 
parties,    parties  then  resided  in  the  State,  it  may  be  tried  in  any 

county,  which  the  plaintiff  designates,  for  that  purpose,  in 

the  title  of  the  complaint. 

^j««of        §  985.  If  the  county,  designated  in  the  complaint,  as  the 

oon^     place  of  trial,  is  not  the  proper  county,  the  action  may  not- 

no^«i«-  withstanding  be  tried  therein ;  unless  the  place  of  trial  is 

changed  to  the  proper  county,  upon  the  demand  of  the 

defendant,  followed  by  the  consent  of  the  plaintiff  or  the 

order  of  the  court 
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mxB.  X.]  PLAOE  OF  TBIAIi.  §§  98&-989. 

§  986.  Where  the  defendant  demands  that  the  action  be  j>efend- 
tried  in  the  proper  county,  his  attorney  must  serve  upon  J£mTnJ 
the  plaintiff's  attorney,  with  the  answer,  or  before  service  SSSSi- 
of  the  answer,  a  written  demand  accordingly.    The  demand  ^^ 
^  sp^fy  the  county,  where  the  iSLt  req^  the  — 
action  to  be  tried.     If  the  plaintifTs  attorney  does  not 
serve  his  written  consent  to  the  change,  as  proposed  by  the 
defendant,  within  five  days  after  service  of  the  demand, 
the  defendant's  attorney  may,  within  ten  days  thereafter, 
serve  notice  of  a  motion  to  change  the  place  of  triaL 

§  987.  The  court  may,  by  order,  change  the  place  of  when 
trial  in  either  of  the  following:  cases :  ohanse 

tm  ii  -I      •  T   <•        1  •       n      the  place 

1.  Where  the  county,  designated  for  that  purpose  m  the  of  triaL 
complaint,  is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial 
trial  cannot  be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of 
JTistice,  will  be  promoted  by  the  change. 

§  988.  Where  the  place  of  trial  is  changed  to  another  Effect  of 
county,  the  effect  of  the  change,  with  respect  to  the  subse-  the  iSum 
qnent  proceedings,  is  the  same,  as  if  that  county  had  been 
designated  in  the  complaint,  as  the  place  of  trial ;  except  as 
otherwise  directed  by  the  court,  or  provided  by  the  written 
consent  of  the  parties,  filed  with  the  clerk.  And  the  clerk 
of  the  county,  from  which  it  is  changed,  must  forthwith 
deliver  to  the  clerk  of  the  county,  to  which  it  is  changed, 
all  papers  filed  in  the  action,  and  certified  copies  of  all 
minutes  and  entries  relatiog  thereto,  which  must  be  filed, 
entered,  or  recorded,  as  the  case  requires,  in  the  office  of 
the  last  named  clerk. 

§  989.  An  order  to  change  the  place  of  trial  takes  effect,  BffMt  of 
upon  the  entry  thereof,  in  the  office  of  the  clerk  of  the  changing 
county,  from  which  the  place  of  trial  is  changed.    A  motion  triaL 
to  set  it  aside,  or  an  appeal  therefrom,  must  be  heard,  as  if 
the  actior  was  originally  triable  in  the  county,  to  which  the 
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TITLE  !• 


place  of  trial  is  changed.  Where  the  order  is  reversed  or 
set  aside,  the  effect  is  the  same,  as  if  au  order  was  then 
made,  to  change  the  place  of  trial  to  the  comity  where  the 
action  was  formerly  triabla 


uraesof  §  990.  An  issue  of  law  may  be  tried  in  any  comity, 
j^^^  within  the  judicial  district,  embracing  the  comity  wherein 
the  action  is  triable ;  but  after  the  trial,  the  decision,  and 
all  other  papers  relating  to  the  trial,  must  be  filed,  and  the 
order  made,  or  judgment  rendered,  must  be  entered  in  the 
last  named  county. 


This  arti-      §  991.  This  article  is  applicable  to  an  action  in  the 
oabie  only  Supreme  court  only. 

to  the 

supreme 

court. 

ARTICLE  THIRD. 

EZCKFTIOKS,  CA8B,     AlO)  MOTION  FOB  ▲  NbW  TBIAIi. 

Sbo.  992.  What  rulings  may  be  excepted  to. 

998.  Bef osal  of  court  or  referee,  to  find  upon  facts  may  be  excepted  to. 
994  When  and  bow  exceptions  may  be  taken,  after  doee  of  trial  hy  ooait  or 

referee. 
996.  Id.;  during  the  trial,  or  upon  trial  hj  Jury. 

996.  Ruling  excepted  to ;  how  reviewed. 

997.  Case,  when  neceosary ;  how  made  and  settled. 

998.  When  appeal,  etc,  may  be  heard  without  a  case. 

999.  Motion  for  new  trial  upon  judge's  minutes ;  appeal  from  order  there- 

upon. 

1000.  When  and  how  exceptions,  taken  upon  a  jury  trial,  heard  at  general 

tenn. 

1001.  Motion  for  new  trial  at  general  term,  when  trial  was  by  court  or  referee. 

1002.  When  motion  for  new  trial  to  be  made  at  special  term.    Bestrictiona 

thereupon. 
1008.  Application  of  this  article  to  trials  of  specific  questions  by  jury ;  special 

provisions  applicable  thereto. 
1004.  Motion  for  new  hearing,  after  trial  of  specific  questions  by  a  referee. 
1006.  Final  judgment,  etc.,  not  stayed,  by  motion  for  a  new  trial.    Motion  may 

be  heard  afterwards. 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  stenographer  may  be  treated  as  minutes  of  the  judge. 

What  §  992.  An  exception  may  be  taken  to  the  ruling  of  the 

may  Se    'court  or  of  a  referee,  upon  a  question  of  law,  arising  upon 

to.*^^       the  trial  of  an  issue  of  fact    Except  as  prescribed  in  sec- 
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tion  1180  of  this  act,  an  exception  cannot  be  taken  to  a    ^*^'^' 
ruling,  upon  a  question  of  fact.     For  the  purposes  of  this 
article,  a  trial  by  a  jury  is  regarded  as  continuing,  until  the 
verdict  is  rendered. 


§  998.  Upon  the  trial  of  an  issue  of  fact  by  a  referee,  or  Refusal 
by  the  courts  without  a  jury,  a  refusal  to  make  any  finding  SJgSSe. 
whatever,  upon  a  question  of  fact,  where  a  request  to  find  upon 
thereupon  is  seasonably  made  by  either  party,  or  a  finding  g^"^' 
without  any  evidence  tending  to  sustain  it,  is  a  ruling  upon 
a  question  of  law,  within  the  meaning  of  the  last  section. 


§  994.  Where  an  issue  of  fact  is  tried  by  a  referee,  or  when 
by  the  court,  without  a  jury,  an  exception  to  a  ruling,  upon  excep- 
a  question  of   law,  made  after  the  cause  is  finally  sub-  mVbe 
mitted  must  be  taken,  by  filing  a  notice  of  the  exception  after ' 
in  the  clerk's  office,  and  serving  a  copy  thereof  upon  the  tnai  by 
attorney  for  the  adverse  party.     The  exception  may  be  ?e7e?e2' 
BO  taken,  at  any  time  before  the  expiration  of  ten  days  after 
service,  upon  the  attorney  for  the  exceptant,  of  a  copy  of 
the  decision  of  the  court,  or  report  of  the  referee,  and  a 
written  notice  of  the  entry  of  judgment  thereupon.     If  the 
notice  of  exception  is  filed  before  the  entry  of  final  judg- 
ment, it  must  be  inserted  in  the  judgment-roU ;  if  after- 
wards, it  must  be  annexed  to  the  judgment-roU.     In  either 
case,  it  constitutes  a  part  of  the  papers,  upon  which  an 
appeal  from  the  judgment  must  be  heard. 

§  995.  In  any  other  case,  an  exception  must  be  taken,  J^Jthe^ 
at  the  time  v\(hen  the  ruling  is  made,  unless  it  is  taken  to  *^  ^ 
the  charge  given  to  the  jury;  in  which  case,  it  must  be  ^^i^*^- 
taken  before  the  jury  have  rendered  their  verdict.     It 
must,  at  the  time  when  it  is  taken,  be.  reduced  to  writing 
by  the  exceptant,  or  entered  in  the  minutes. 


§  996.  A  ruling,  to  which  an  exception  is  taken,  as  pre-  ^'*^*^ 
scnbed  in  the  last  four  sections,  can  be  reviewed  only  upon  *^?  ^^ 

toi  appeal  from  the  judgment,  rendered  after  the  trial; 
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except  in  a  case,  where  it  is  expressly  prescribed  by  law, 
that  a  motion  for  a  new  trial  may  be  made  thereupon. 


Case,  §  997.  Where  a  party  intends  to  appeal  from  a  judgment, 

essary;  rendered  after  the  trial  of  an  issue  of  fact,  or  to  move  for  a 
and  new  trial  of  such  an  issue,  he  must,  except  as  otherwise 
prescribed  by  law,  make  a  case,  and  procure  the  same  to  be 
settled  and  signed,  by  the  judge  or  the  referee,  by  or  before 
whom  the  action  was  tried,  as  prescribed  in  the  genend 
^  rules  of  practice ;  or,  in  case  of  the  death  or  disability  of 
the  judge  or  referee,  in  such  manner  as  the  court  directa 
The  case  must  contain  so  much  of  the  evidence,  and  other 
proceedings  upon  the  trial,  as  is  material  to  the  questions 
to  be  raised  thereby,  and  also  the  exceptions  taken  by  the 
party  making  the  case.  If  it  afterwards  becomes  neces- 
sary to  separate  the  exceptions,  the  separation  may  be 
made,  and  the  exceptions  may  be  stated,  with  so  much  of 
the  evidence  and  other  proceedings,  as  is*  material  to  the 
questions  raised  by  them,  in  a  case,  prepared  and  settled, 
as  directed  in  the  general  rules  of  practice;  or,  in  the 
absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  ^j^Hing  upoii 
the  facts,  or  a  ruling  upon  the  law,  was  made,  which  appears 
in  a  referee's  report,  or  in  the  decision  of  the  court,  upon  a 
trial  by  the  court,  without  a  jury. 

When  §  998.  It  is  uot  ueccssary  to  make  a  case,  for  the  pur- 

eto.,  mar  pose  of  moviug  for  a  new  trial,  upon  the  minutes  of  the 
without  a  judge,  who  presided  at  a  trial  by  a  jury ;  or  upon  an  allega- 
tion of  irregularity,  or  surprise ;  or  where  a  party  intends 
to  appeal  from  a  judgment  entered  upon  a  referee's  report, 
or  a  decision  of  the  court  upon  a  trial,  without  a  jury,  and 
to  rely  only  upon  exceptions,  taken  as  prescribed  in  section 
994  of  this  act. 


Motion         §  999.  The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his 

trial  upon  discretion,  entertain  a  motion,  made  upon  his  n^inutes,  at 
^"^'^'"  328 
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the  same  term,  to  set  aside  the  verdict  and  grant  a  new  minuteg 
trial,  upon  exceptions ;  or  because  the  verdict  is  for  excessive  g^ST' 
or  insufficient  damages ;  or  otherwise  contrary  to  the  evi-  Jhewl 
dence,  or  contrary  to  law.     If  an  appeal  is  taken  from  the  ^^^ 
order,  made  upon  the  motion,  it  must  be  heard,  upon  a  case, 
prepared  and  settled  in  the  usual  manner. 


§  1000.  Upon  the  application  of  a  party  who  has  taken  when 
one  or  more  exceptions,  the  judge,  presiding  at  a  trial  by  exoep- 
a  jury,  may,  in  his  discretion,  at  any  time  during  the  same  taken 
term,  direct  an  order  to  be  entered,  that  the  exceptions  so  jury  tnai, 
taken  be  heard,  in  the  first  instance,  at  the  general  term ;  and  general 
that  judgment  upon  the  verdict  be  suspended,  in  the  mean 
time.    At  any  time  before  the  hearing  of  the  exceptions, 
the  order  may  be  revoked  or  modified,  in  court  or  out  of 
court,  by  the  judge  who  made  it ;  or  it  may  be  set  aside  for 
irr^olarity,  by  the  court,  at  any  term  thereof.     Unless  it  is 
80  revoked  or  set  aside,  the  exceptions  must  be  heard  upon 
a  motion  for  a  new  trial,  which  must  be  decided  by  the 
general  term.    The  motion  is  deemed  to  have  been  made, 
when  the  order  was  granted ;  and  either  party  may  notice 
it  for  hearing  at  the  general  term,  upon  the  exceptions. 


§  1001.  Where  the  decision  or  report,  rendered  upon  the  Motion 
trial  of  an  issue  of  fact  by  the  court,  without  a  jury,  or  by  trial  at 
a  referee,  directs  an  interlocutory  judgment  to  be  entered ;  term, 
and  further  proceedings  must  be  taken,  before  the  court,  or  trial  was 
a  judge  thereof,  or  a  referee,  before  a  final  judgment  can  be  orreferee 
entered ;  a  motion  for  a  new  triai,  upon  one  or  more  excep 
tions,  may  be  made  at  the  general  term,  after  the  entry  of 
the  interlocutory  judgment,  and  before  the  commencement 
of  the  hearing  directed  therein.     The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law, 
■    made,  upon  such  a  trial,  by  the  judge  or  the  referee,  after 
the  close  of  the  testimony,  is  ten  days  after  service  of  a 
copy  of  the  decision  or  report,  and  notice  of  the  entry  of 
the  interlocutory  judgment  thereupon. 
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Tm^  1.  g  1002.  In  a  case,  not  specified  in  the  last  tliree  sections, 
Sor*new  ^  motion  for  a  new  trial  must,  in  the  first  instance,  be 
mSe^St**  heard  and  decided  at  the  special  term.  But  where  it  is 
twrnfiio.  foiinded  upon  an  allegation  of  error,  in  a  finding  of  fact, 
Btriotions  Qj.  j-Qiijjg  ^pojx  the  law,  made  by  the  judge  upon  the  trial, 

^^^'  it  cannot  be  heard  at  a  special  term,  held  by  another  judge ; 
unless  the  judge,  who  presided  at  the  trial,  is  dead,  or  his 
term  of  oJSSce  has  expired,  or  he  specially  directs  the  motion 
to  be  heard  before  another  judge.  And  a  trial  by  a  referee 
cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  except  in  a  case  specified  in  the 
last  section. 


AppUoa-       §  1008.  The  provisions  ot  this  article,  relating  to  the 
tiSawti-  proceedings  to  review  a  trial  by  a  jury,  are  Applicable  to  the 
Si^of    taial;  by  a  jury,  of  one  or  more  specific  questions  of  fact, 
questions  arising  upou  the  issues,  in  an  action  triable  by  the  court 
BpJS^*   But,  except  in  a  case  specified  in  section  970  of  this  act,  a 
S^    new  trial  may  be  granted,  as  to  some  of  the  questions  so 
thereto,    tried,  and  refused  as  to  the  others ;  and  an  error,  in  the 
admission  or  exclusion  of  evidence,  or  in  any  other  ruling 
or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded;  if 
that  court  is*  of  opinion,  that  substantial  justice  does  not 
require  that  a  new  trial  should  be  granted     Where  the 
judge,  who  presided  at  the  trial,  neither  entertains  a  motion 
for  a  new  trial,  nor  directs  exceptions,  taken  at  the  trial,  to 
be  heard  at  the  general  term,  a  motion  for  a  new  trial  can 
be  made  only  at  the  term,  where  the  motion  for  final  judg- 
ment is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 


Motion         8  1004.  In  an  action  triable  by  the  court,  where  a  refer- 

for  new  "  t  • 

^^^'ai  ^^^^  ^^  been  made,  to  report  upon  one  or  more  specific 
of  speoifio  questions  of  fact,  involved  in  the  issue,  a  motion  for  a  new 

questions  j*-        ,  -'  ,  ' 

^A        heanng  may  be  made  at  a  special  term,  at  any  time  before 

^     the  hearing  of  a  motion  for  final  judgment,  or  the  trial  of 

830 


CHAP.  X,]  '  TEIALS  WITHOUT  jgEY.  §§  1006-1007. 

the  remaining  issues  of  fact.  The  motion  must  be  made 
npon  affidavits,  unless  the  court,  or  a  judge  thereof,  directs 
a  case  to  be  prepared  and  settled. 


§  1005.  The  entry  of  final  judgment,  and  the  subsequent  rinai 
proceedings  to  coUect  or  otherwise  enforce  it,  are  not  stayed  ment, 
by  an  exception,  the  preparation  or  settlement  of  a  case,  or  tt&j^hy 
a  motion  for  a  new  trial,  tmless  an  order  for  such  a  stay  is  ^r  a^new 
procured  and  served ;  and  the  entry,  collection,  or  other  tiin  may" 
enforcement  of  a  judgment  does  not  prejudice  a  subsequent  after- 
motion  for  a  new  trial     Where  a  new  trial  is  granted,  the 
court  may  direct  and  enforce  restitution,  as  where  a  judg- 
ment is  reversed  upon  appeal 


§  1006.  The  taking  of  an  exception,  upon  a  trial  by  a  when 
jury,  or  the  statement  thereof  in  a  case,  as  prescribed  m  not  ^  ^^ 
this  article,  does  not  prejudice  a  motion  for  a  new  trial,  on  motlon^^ 
the  ground  that  the  verdict  was  contrary  to  evidence ;  but  trial, 
such  a  motion  may  be  made,  before  or  after  the  hearing  of 
the  exception ;  or,  in  the  discretion  of  the  couiij  before  which 
the  exception  is  heard,  at  the  time  of  the  hearing. 


§  1007.  The  notes  of  an  official  stenographer  or  assist-  Notes  of 

.     .  ,  .,  ..,         ,  ...  ..  Btenog- 

rapher 

may  b< 

— Q — ,  J    ^^ w>.^,  —    — w    ..^^ — ^w*™  W-.    w— w    .^^^w,  *-«^  treatec 

the  minutes  of  the  judge  upon  the  trial,  for  the  purposes  of  S  the  ' 


ant-stenographer,   taken  at  a  trial,  when  written  out  at  npher' 

1        .,  ,  ,-         -        --  -  -_        -_  may  be 


length,  may  be  treated,  in  the  discretion  of  the  judge,  as  treated  as 
the  minutes  of  the  judge  upon  the  trial,  for  the  purposes  of  S  the  " 
this  articla 


TITLE  n. 

IHala  without  a  jv^nf. 

te.  1008.  If  trial  by  Jnry  waiTed,  action  miut  be  tried  \xy  the  ooart 
1000.  Trial  by  jmy ;  how  waived. 

1010.  Dedslon  upon  trial  by  the  court,  when  to  be  filed ;  oonaequenoe  of 

faUure. 

1011.  Reference  by  consent;  when  and  how  made. 
1013.  Qualification  of  the  last  section. 
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TiTiJB  S.    g|^  ^Q^g  Compalsory  reference  for  the  trial  of  isBaee ;  in  what  eaoes  it  maj  be 

made. 

1014.  ProoeedingB  where  the  reference  is  for  trial  of  part  of  the  iflsaea. 

1015.  Gompolsorj  reference  upon  questionB  incidentally  arising. 

1016.  Beferee  to  be  Bwom. 

1017.  WitnesBes  may  be  sabpoBnaed. 

1018.  General  powers  of  a  referee,  upon  a  trial. 

1019.  Beferee'B  report ;  when  to  be  made ;  conaeqaence  of  failure. 
1030.  Doable  or  other  increased  damages.  ^ 

1021.  Decision  of  court  or  report  of  referee,  upon  trial  of  demurrer. 

1022.  Id.;  upon  trial  of  the  whole  issue  of  fact. 

1028.  Parties  may  require  court  or  referee  to  determine  particular  questions. 

1024.  Qualifications  of  a  referee. 

1025.  Several  referees  may  be  appointed. 

1026.  Proceedings  regulated  where  there  are  several  referees. 


If  ferial         §  1008.  In  an  action  triable  by  a  jury,  if  the  parties 
^ivel,     waive  the  trial,  by  a  jury,  of  the  issues  of  fact,  the  action 
must  be    must  be  tried  by  the  court,  without  a  jury ;  tinless  a  ref  er- 
the  court,  euce  is  directed,  in  a  case  prescribed  by  law.    But  such  an 
action,  other  than  to  recover  damages  for  breach  of  a  con- 
tract, cannot  be  tried  by  the  court,  without  a  jury,  unless  the 
judge,  presiding  at  the  term  where  it  is  brought  on  for  trial, 
assents  to  such  a  trial.     If  he  does  not  so  assent,  either 
party  may  revoke  a  waiver,  made  as  prescribed  in  sub- 
division second,  third,  or  fourth  of  the  next  section. 


Trial  by 
Jury; 
how 
waived. 


§  1009.  A  party  may  waive  his  right  to  the  trial  of  the 
issue  of  fact,  by  a  jury,  in  either  of  the  following  modes : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by 
the  attorney  for  the  party. 

'  8.  By  an  oral  consent  in  open  court,  entered  in  the  min- 
utes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury ;  or, 
if  the  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by 
a  jury,  before  the  production  of  any  evidence  upon  the  trial 


u^n trial  §  1010.  Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or 
Jy^«  of  law,  its  decision,  in  writing,  must  be  filed,  in  the  clerk's 
baffled:    ^^^9  withiu  twcuty  days  after  the  final  adjournment  of 

C^  oonse- 
M  quenoe 
g  faUure.  382 


> 

\,^^ 


^^  the  term,  where  the  issue  was  triei    If  it  is  not  so  filed, 


\ 
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either  party  may  move,  at  a  special  term,  for  a  new  trial  ^^^ 
upon  that  gFouncL  If  the  decision  lia43  not  been  filed, 
when  the  motion  is  heard,  the  court  must  make  an  order 
for  a  new  trial,  either  absolutely,  or  imless  it  is  filed,  within 
a  time  specified  in  the  order.  If  an  order  for  a  new  trial 
is  made,  or  a  contingent  order  for  a  new  trial  becomes 
absolute  the  costs  of  the  former  trial  abide  the  event 


§  1011.  Except  in  a  case  specified  in  the  next  section,  the  Befer- 
whole  issue,  or  any  of  the  issues  in  an  action,  either  of  fact  oonBen^; 
or  of  law,  must  be  referred,  upon  the  consent  of  the  parties,  Sow'^  *" 
manifested  by  a  written  stipulation,  signed  by  their  attor- 
neys,  and  filed  with  the  clerk.    Where  the  stipulation  does 
not  name  the  referee,  he  may  be  designated  by  the  court,  on 
motion  of  either  party.    Where  the  stipulation  names  the 
referee,  the  derk  must  enter  an  order,  of  course,  referring 
the  issue  or  issues  for  tnal,  to  that  person  only. 

§  1012.  But  a  reference  shall  not  be  made,  of  course,  Qnaufi- 
npon  the  consent  of  the  parties,  in  an  action  to  annul  a  the  last 
marriage,  or  for  a  divorce  or  a  separation;  or  an  action 
against  a  corporation,  to  obtain  a  dissolution  thereof,  the 
appointment  of  a  receiver  of  its  property,  or  the  distribu- 
tion of  its  property,  unless  it  is  brought  by  the  attorney- 
general  ;  or  an  action  wherein  a  defendant,  to  be  a£Eected 
by  the  result  of  the  trial,  is  an  infant.  In  a  case  specified 
in  this  section,  where  the  parties  consent  to  a  reference,  the 
conrt  may,  in  its  discretion,  grant  or  refuse  a  reference ; 
and,  where  a  reference  is  granted,  the  court  must  designate 
the  referee. 


§  1018.  The  court  may,  of  its  own  motion,  or  upon  the  CJomptu- 
application  of  either  party,  without  the  consent  of  the  wferenoe 
other,  direct  a  trial  of  the  issues  of  fact,  by  a  referee,  where  J^iai  of 

,         ,  ,  ..  issues ;  in 

the  trial  wiU  require  the  examination  of  a  long  account,  on  J^^  ^^ 
either  side,  and  will  not  require  the  decision  of  difficult  ^^^ 
questions  of  law.    In  an  action,  triable  by  the  court,  with- 
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[OHAP.  Z. 


TITLE  2. 


out  a  jury,  a  reference  may  be  made,  as  prescribed  in  tliis 
section,  to  decide  the  whole  issue,  or  any  of  the  issues ;  or 
to  report  the  ref  creeps  finding,  upon  one  or  more  specific 
questions  of  fact,  involved  in  the  issue. 


^oeed-  §  1014.  Where  a  reference  is  made,  as  prescribed  in  the 
the^refe  ^^*  sectiou,  to  report  upon  a  specific  question  of  fact,  in- 
volved in  the  issue,  and  the  determination  of  one  or  more 
other  issues  is  necessary,  in  order  to  enable  the  conrt  to 
render  judgment,  they  must  be  tried,  either  before  or  after 
the  filing  of  the  report,  as  the  court  directs,  and  either  by 
a  jury,  or  by  the  court,  without  a  jury,  as  the  case  reqnirea 
Where  they  are  tried  by  a  jury,  application  for  judgmeat 
must  be  made  upon  the  verdict  and  the  report. 


ence  is 
for  trial 
of  part 
of  the 
iBsnes. 


Comptd-  §  1015.  The  court  may  likewise,  of  its  own  motion,  or 
reference  upou  the  application  of  either  party,  without  the  consent 
queBtions  of  the  othcT,  direct  a  reference  to  take  an  account,  and 

inoiden-  '  ^  .  ,  . 

^^  report  to  the  court  thereon,  either  with  or  without  the  tes- 
timony, after  interlocutory  or  final  judgment,  or  where  it 
is  necessary  to  do  so,  for  the  information  of  the  court ;  and 
also  to  determine  and  report  upon  a  question  of  fact,  arising 
in  any  stage  of  the  action,  upon  a  motion,  or  otherwise,  ex- 
cept upon  the  pleadings. 


Referee 
to  be 
•worn. 


§  1016.  A  referee,  appointed  as  prescribed  in  either  of 
the  foregoing  sections  of  this  title,  must,  before  proceed- 
ing to  hear  the  testimony,  be  sworn  faithfully  arid  fairly 
to  try  the  issues,  or  to  determine  the  questions  referred  to 
him,  as  the  case  requires,  and  to  make  a  just  and  true  re- 
port, according  to  the  best  of  his  understanding.  The  oath 
may  be  administered  by  an  officer  specified  in  section  842 
of  this  act.  But  where  all  the  parties,  whose  interests  will 
be  affected  by  the  result,  are  of  age,  and  present,  in  person 
or  by  attorney,  they  may  expressly  waive  the  referee's  oath. 
The  waiver  may  be  made  by  written  stipulation,  or  orally. 
If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 
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— ^— ■        ■■  ■  11^ 

§  1017,  A  witness  may  be  subpcenaed  to  attend  before  witneasefl 
a  referee,  appointed  as  prescribed  in  either  of  the  foregoing  SSp^ 
sections  of  this  title,  to  testify,  and,  in  a  proper  case,  to  °*^' 
bring  with  him  a  book,  docxmient,  or  other  paper,  as  upon  a 
trial  by  the  court 


§  1018.  The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  ®®^^^f 
an  issue  of  law,  must  be  brought  on  upon  like  notice,  and  •  referee- 

'  o  ^  '  upon  ft 

oonducted  in  like  manner,  and  the  papers  to  be  furnished  ^™^ 
thereupon  are  the  same,  and  are  furnished  in  like  manner, 
as  where  the  trial  is  by  the  court,  without  a  jury.  The 
referee  exercises,  upon  such  a  trial,  the  same  power  as  the 
court,  to  grant  adjournments,  to  preserve  order,  and  punish 
the  violation  thereof.  Upon  the  trial  of  an  issue  of  fact, 
the  referee  exercises  also  the  same  power  as  the  court,  to 
allow  amendments  to  the  summons,  or  to  the  pleadings ;  to 
compel  the  .attendance  of  a  witness  by  attachment ;  and  to 
punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial 
of  an  issue  of  la.w,  the  referee  exercises  the  same  power  as 
the  court,  to  permit  a  party  in  fault  to  plead  anew  or  amend ; 
to  direct  the  action  to  be  divided  into  two  or  more  actions ;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  aris- 
ing upon  the  decision  of  the  issue  referred  to  him.  The 
powers,  conferred  by  this  section,  are  exercised  in  like  man- 
ner, and  upon  like  terms,  as  similar  powers  are  exercised  by 
the  court,  upon  a  trial. 

§  1019.  Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  Koferee'e 
or  an  issue  of  law,  his  written  report  must  be  either  filed  whento 
with  the  clerk,  or  delivered  to  the  attorney  for  one  of  the  oonTi"^®* 
parties,  within  sixty  days  from  the  time  when  the  cause  is  fSi^.  ^ 
finally  submitted ;  otherwise  either  party  may,  before  it  is  file^ 
or  delivered,  serve  a  notice,  upon  the  attorney  for  the  adverse 
party,  that  he  elects  to  end  the  reference.    In  such  a  case, 
the  action  must  thenceforth  proceed,  as  if  the  reference 
had  not  been  directed ;  and  the  referee  is  not  entitled  to 
any  fees. 
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■T      , 

Double  or  §  1020.  Where  double,  treble,  or  other  increased  dam- 
orSa^"  ages  are  given  by  statute,  the  decision  of  the  court,  or  the 
*^*™**®'-  report  of  the  referee,  must  specify  the  sum  awarded  as 

single  damages,  and  direct  judgment  for  the  increased 

damages. 


Deoiflion       8  1021.  The  decision  of  the  court  or  the  report  of  a  ref- 

of  ooort  "  •Ti»T  Ti-i 

or  report  ercc,  upou  the  trial  of  a  demurrer,  must  direct  the  judg- 
eree/  mcut  to  be  entered  thereupon,  or  other  disposition  of  the 
trial  of     cause,  as  prescribed  m  section  1018  of  this  act 

demur-  '         ^ 

rer. 

ML;  upon  §  1022.  The  decision  of  the  court,  or  the  report  of  the 
the  whole  referee,  upon  the  trial  of  the  whole  issue  of  fact,  must  state 

iBBue  of  "■■  , 

fact.        separately  the  facts  found,  and  the  conclusions  of  law ;  and 

it  must  direct  the  judgment,  to  be  entered  thereupon.   In  an 

^  action,  where  the  costs  are  in  the  discretion  of  the  court,  the 

^    "^  decision  or  report  must  award  or  deny  costs;  and,  if  it 

^    ^  awards  costs,  it  must  designate  the  party  to  whom  costs,  to 

^     ^  be  taxed,  are  awarded.    Where  the  trial  is  by  the  court, 

^  >^    v^  the  decision  must  also  fix  the  amount  of  the  extra  allow- 

^     ^    ance,  if  any,  to  be  added  to  the  costs  on  taxation. 


Parties         §  1023.  Before  the  cause  is  finally  submitted  to  the 
^"Se'^    court  or  the  referee,  or  within  such  time  afterwards,  and 
TOteree'to  before  the  decision  or  report  is  rendered,  as  the  court  or 
nfinepar-  referee  allows^  the  attorney  for  either  party  may  submit,  in 
qnes-       Wilting,  a  Statement  of  the  facts,  which  he  deems  established 
^^^       by  the  evidence,  and  of  the  rulings  upon  questions  of  law, 
which  he  desires  the  court  or  the  referee  to  make.    The 
statement  must  be  in  the  form  of  distinct  propositions  of 
law,  or  of  fact,  or  both,  separately  stated ;  each  of  which 
must  be  numbered,  and  so  prepared,^^  with  respect  to  its 
length,  and  the  subject  and  phraseology  thereof,  that  the 
court  or  referee  may  conveniently  pass  upon  it    At  or 
before  the  time,  when  the  decision  or  report  is  rendered,  the 
court  or  the  referee  must  note,  in  the  margin  of  the  state- 
ment, the  manner  in  which  each  proposition  has  been  dis- 
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posed  oi^  and  must  either  file,  or  return  to  the  attorney,  the 
statement  thus  noted ;  but  an  omission  so  to  do  does  not 
affect  the  validity  of  the  decision  or  report. 


§  1024  A  referee,  appointed  by  the  court,  must  be  free  Quaufl- 
from  all  just  objections ;  and  no  person  shall  be  so  appointed,  a  referee, 
to  whom  all  the  parties  object,  except  in  an  action  to  annul 
a  marriage,  or  for  a  divorce,  or  a  separation.     A  judge  can-  • 
not  be  appointed,  a  referee,  in  an  action  brought  in  the 
court,  of  which  he  is  a  judge,  except  by  the  written  consent 
of  the  parties ;  and,  in  that  case,  he  cannot  receive  any  com- 
pensation as  referee. 


§  1025.  Where  the  court  is  authorised  to  appoint  a  Several 
referee,  it  may,  in  its  discretion,  appoint  either  one  or  three,  may  be 
And  where  a  reference  is  made  by  consent  of  the  parties,  ed. 
they  may  select  any  number  of  referees,  not  exceeding  five. 


§  1026.  Where  the  reference  is  to  more  than  one  referee,  Proceed- 
all  must  meet  together,  and  hear  aU  the  allegations  and  lated 
proofa  of  the  parties ;  but  a  majority  may  appoint  a  time  ffcre 
and  place  for  the  trial,  decide  any  question  which  arises  wfereee. 
iipon  the  trial,  sign  a  report,  or  settle  a  case.    Either  of 
them  may  administer  an  oath  to  a  witness  ;  and  a  majority 
of  those  present,  at  a  time  and  place  appointed  for  the  trial, 
may  adjourn  the  trial  to  a  future  day. 


TITLE  III. 


TridjttrorSj  eosoept  in  New-  York  and  Kmg%  oovmUes  ;  mode 
of  sdecHng  them^  dmd  ofprocurmg  tkei/r  Oittendcmoe, 

AmoLB  1.  Qaalifications  and  exemptions  of  trial  jurors. 

2.  Mode  of  selecting,  drawing,  and  proeoring  the  attendance  of  trial 

jnrors,  in  ordinary  cases. 
8.  Mode  of  striking  and  procuring  a  special  jary,  and  of  piocaring  a 

foreign  jnry. 
4.  Penalties  for  non-attendance. 
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ABTIOIiE  FIBST. 

QUALIFIOATIOKB  Al<n>  EXBMFTIONB  09  TBIAL  JUBOBS. 

Sbo.  1097.  Qualifications  of  trial  jorora. 

1028.  Additional  proviBion  respecting  property  qualification. 

1029.  Certain  public  officers  disqualified. 

lOSO.  Persons  entitled  to  claim  exemption  from  service. 

1081.  Evidence  of  exemption  in  certain  cases. 

1082.  When  juror  to  be  discharged  from  serving. 
1088.  When  juror  to  be  excused  from  serving. 

1084.  Application  of  this  article,  as  respects  New- York  and  Kings  counties. 


Qualifl- 
eatlons 
of  trial 
jurors. 


§  1027.  In  order  to  be  qualified  to  serve,  as  a  trial  juror, 
in  a  court  of  record,  a  person  must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of 
the  county. 

2.  Not  less  than  twenty-one,  nor  more  than  sixty  years 
of  age. 

8.  Assessed,  for  personal  property,  belonging  to  him,  in 
his  own  right,  to  the  amount  of  two  hundred  and  fifty  dol- 
lars ;  or  the  owner  of  a  freehold  estate  in  real  property, 
situated  in  the  county,  belonging  to  him  in  his  own  right, 
of  the  value  of  one  hundred  and  fifty  dollars ;  or  the  hus- 
band of  a  woman  who  is  the  owner  of  a  like  freehold  estate, 
belonging  to  her,  in  her  own  right. 

4.  In  the  possession  of  his  natural  faculties,  and  not 
infirm  or  decrepit. 

5.  Free  from  aU  legal  exceptions ;  of  f ajr  character ;  of 
approved  integrity ;  of  sound  judgment ;  and  weU  informed. 


Addi-  §  1028.  But  a  person  who  was  assessed,  on  the  last 

pnriision  asscssmeut-roll  of  the  town,  for  land  in  his  possession,  held 

Sgprop-  under  a  contract  for  the  purchase  thereof,  upon  which 

SSifloa-  improvements,  owned  by  him,  ha\^  been  made,  to  the 

value  of  one  hundred  and  fifty  dollars,  is  qualified  to  serve 

as  a  trial  juror,  although  he  does  not  possess  either  of  the 

qualifications,  specified  in  subdivision  third  of  the  last  sec- 

tion,  if  he  is  qualified  in  every  Other  respect 
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§  1029,  Each  of  the  following  officers  is  disqualified  to  o^ain 
serve  as  a  trial  juror :  l^cin 

1.  The  governor ;  the  lieutenant-governor ;  the  govemor^s  a^^" 
private  secretary. 

2.  The . secretary  of  State;  the  comptroller;  the  State 
treasurer;  the  attorney-general;  the  State  engineer  and 
gmveyor;  a  canal  commissioner;  an  inspector  of  State 
prisons ;  a  canal  appraiser ;  the  superintendent  of  public 
instruction ;  the  superintendent  of  the  bank  department ; 
tiie  superintendent  of  the  insurance  department ;  and  the 
deputy  of  each  officer,  specified  in  this  subdivision. 

3.  A  member  of  the  legislature,  during  the  session  of  the 
house,  of  which  he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 

5.  A  sheriff,  under-sheriBE,  or  deputy-sheriff. 

6.  The  clerk  or  deputy-clerk  of  a  court  of  record. 

§  1030.  Each  of  the  following  persons,  although  quali-  Persons 
fled,  is  entitled  to  exemption  from  service,  as  a  trial  jiiror,  ^c^i!^ 
upon  his  claiming  exemption  therafi*om :  tion  from 

1.  A  dergyman,  or  a  minister  of  any  religion,  officiating 
as  such,  and  not  following  any  other  calling. 

2.  A  resident  officer  of,  or  an  attendant,  assistant,  teacher, 
or  other  person,  actually  employed  in,  a  State  asylum  for 
lunatics,  idiots,  or  habitual  drunkards. 

3.  The  agent  or  warden  of  a  State  prison ;  the  keeper  of 
a  county  jail;  or  a  person  actually  employed  in  a  State 
prison  or  county  jail. 

1  A  practicing  physician  or  surgeon,  having  patients 
requiring  his  daily  professional  attention. 

5.  An  attorney  and  counsellor  at  law,  in  actual  practice 
as  sach,  and  not  following  any  other  calling. 

6.  A  professor  or  teacher,  in  a  college  or  academy. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen, 
woollen,  or  iron  manufacturing  company,  by  the  year, 
month,  or  season. 

8.  A  superintendent,  engineer,  or  collector,  on  a  canal, 

authorized  by  the  laws  of  the  State,  which  is  actually  con- 

atmcted  and  navigated. 
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'*         9.  A  master,  engineer,  assistant-engineer,  or  fireman,  actu- 
ally employed  upon  a  steam-vessel,  making  regular  trips. 

10.  A  superintendent,  conductor,  or  engineer,  employed 
by  a  railroad  company,  other  than  a  street  railroad  com- 
pany ;  or  an  operator,  or  assistant-operator,  emplgyed  by  a 
telegraph  company ;  who  is  actually  doing  duty  in  an  office, 
or  along  the  railroad  or  telegraph  line  of  the  company,  by 
which  he  is  employed. 

11.  An  officer,  non-commissioned  officer,  musician,  or  pri. 
vate  of  the  national  guard  of  the  State,  performing  militaiy 
duty;  or  a  person,  who  has  been  honorably  discharged 
from  the  national  guard,  after  five  years  service,  in  either 
capacity. 

12.  A  person  who  has  been  honorably  discharged  from 
the  military  forces  of  the  State,  after  seven  years^  faithful 
service  therein.  But  in  order  to  entitle  a  person  to  exemp- 
tion, under  this  subdivision,  his  service  must  have  beeA 
performed  before  the  28d  day  of  April,  1862,  either  as  a 
general  or  staff-officer,  or  as  an  officer,  non-commissioned 
officer,  musician,  or  private,  in  a  uniformed  battalion,  com- 
pany, or  troop  of  the  militia  of  the  State,  and  armed,  uni- 
formed, and  equipped,  according  to  law;  or  a  portion 
thereof,  during  that  period  and  in  that  capacity,  and  the 
remainder,  since  the  23d  day  of  April,  1862,  as  a  member 
of  the  national  guard  of  the  State. 

18.  A  member  of  a  fire  company,  or  fire  department,  duly 
organized  according  to  the  laws  of  the  State,  and  perform- 
ing his  duties  therein ;  or  a  person  who,  after  faithfully 
serving  five  successive  years  in  such  a  fire  company,  or  fire 
department,  has  been  honorably  discharged  therefrom. 

14.  A  person  otherwise  specially  exempted  by  law. 

Eridenoe  §  1031.  The  evidence  of  the  right  to  exemption,  as  pre- 
em^on  scribcd  in  the  last  section,  is  as  f  oUows : 
In  certain  ^  Under  Subdivision  second  thereof,  the  certificate  of 
the  superintendent,  or  other  principal  officer  of  the  asylum. 
2.  Under  subdivision  third  thereof,  the  certificate  of  the 
warden,  or  other  principal  officer,  of  the  State  prison,  or  the 
sheriff  of  the  county,  as  the  case  requires. 
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3.  Under  subdivision  eleventh  thereof,  where  the  appli- 
cant is  a  non-commissioned  officer,  musician,  or  private,  in  a 
company  or  troop  of  the  national  guard,  the  certificate  of 
the  commanding  officer  of  the  company  or  troop,  accompa- 
nied with  proof,  by  affidavit,  of  the  genuineness  of  the  sig- 
nature thereto. 

4  Under  the  last  clause  of  subdivision  eleventh,  or  under 
subdivision  twelfth  thereof,  in  the  discretion  of  the  court, 
the  dischaige  of  the  person  from  miHtary  service,  if  it 
shows  the  facts  entitling  him  to  exemption. 

5.  Under  the  first  clause  of  subdivision  thirteenth 
thereof,  where  the  applicant  is  under  the  rank  of  foreman, 
the  certificate  of  the  foreman,  or  other  chief  officer,  of  the 
company,  to  which  the  applicant  belongs,  accompanied 
with  proof,  by  affidavit,  of  the  genuineness  of  the  signature 
thereto, 

6.  Under  the  last  clause  of  subdivision  thirteenth  thereof, 
the  certificate  of  the  chief  engineer  of  the  fire  department 
of  the  city  or  village,  where  the  sei^vice  was  performed,  or 
of  the  mayor  or  president  of  the  city  or  village. 

A  certificate,  specified  in  this  section,  must  be  dated 
within  three  months  before  the  time  of  presenting  it,  and 
filed  with  the  clerk  of  the  court,  to  which  it  is  presented. 

§  1032.  The  court  must  discharge  a  person  from  serving  when 
as  a  trial  juror,  in  either  of  the  following  cases :  be  dia- 

1.  Where  it  satisfactorily  appears  that  he  is  not  qualified,  from 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,  and 
he  claims  the  benefit  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes 
specified  in  this  section,  the  clerk  must  destroy  the  ballot, 
containing  his  name. 

§  1033.  Upon  satisfactory  proof  of  the  facts,  a  court,  at  when 

the  term  to  which  a  person  is  returned  as  a  trial  juror,  fc*^ 

nrast  excuse  him  from  serving  during  the  whole,  or  a  por-  SS^ 

tion  of  the  term,  in  either  of  the  following  cases :  ^^°«- 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any 
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other  civil  office,  the  duties  of  which  are,  at  the  time,  incon- 
sistent with  his  attendance  as  a  juror. 

2.  Where  he  is  a  teacher  in  a  school,  actually  employed 
and  serving  as  such. 

8.  Where,  for  any  other  reason,  the  interests  of  the  pub- 
lic, or  of  the  juror,  will  be  materially  injured  by  his  attend- 
ance ;  or  his  own  health,  or  the  health  of  a  member  of  his 
femily,  requires  his  absence ;  or  he  is  temporarily  incapaci- 
tated, for  any  reason,  from  properly  discharging  the  duties 
of  a  juror. 

Where  a  person  is  excused,  in  either  of  the  cases  speci- 
fied in  this  section,  the  baUot,  containing  his  name,  must  be 
returned  to  the  box  from  which  it  was  taken. 


AppUoa-       §  1084.  Section  1029  of  this  act  applies  throughout  the 
this  arti-  State.   The  remainder  of  this  article  does  not  apply  to  the 

ole,  aa  .  ^^  / 

reBpeotB    city  and  county  of  New- York,  or  the  county  of  Kings. 

York  and 

Kings 

oounties. 

ABTICLE    SECOND. 

MODB  OF  BBLBOTIKa,  DRAWIKO,  JLSD  PBOCUBINa  THB  ATTENDANCE  OF   TBIAL 

JUBOBS,  IN  OBDINABY  GABBS. 

Sec.  1085.  Certain  town  officers  to  make  lists  of  trial  jarors. 

1086.  Names  of  jurors  to  be  taken  from  assessment-roll. 

1087.  Duplicate  jury  lists  to  be  made  and  filed. 

1088.  County  clerk  to  make  and  deposit  ballots. 

1089.  County  clerk  to  destroy  old  ballots. 

1040.  Jurors  so  returned  to  serve  for  three  years. 

1041.  Wards  of  certain  cities  to  be  considered  towns,  etc. 

1042.  When  and  bow  many  jurors,  for  courts  of  record,  to  be  drawn. 
1048.  Notice  of  drawing. 

1044.  Sheriff  and  county  judge  to  attend  drawing. 

1046.  Sheriff  or  county  judge,  not  appearing,  to  be  again  notified,  etc 

1046.  Certain  officers  required  to  be  present  at  drawing. 

1047.  Mode  of  drawing  jurors ;  minute  of  drawing ;  list  to  be  delivered  to 

sheriff. 

1048.  Sheriff  to  notify  jurors  and  make  return. 

1049  Applicants  to  be  furnished  with  copies  of  jury  lists. 

1060.  Names  of  jurors  who  have  served,  to  be  kept  in  separate  box. 

1051  Jurors  to  be  drawn  from  that  box,  when  first  box  is  exhausted. 

1052  A  third  jury  box  to  be  kept. 

1058.  When  old  ballots  therein  to  be  destroyed,  and  new  ballots  deposited. 
1054.  Jurors,  when  to  be  drawn  from  third  box. 
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8bc.  1055.  How  snch  juiors  to  be  notified.  '*"^* 

1056.  Jnstioe  of  supreme  court,  or  county  judge,  maj  order  drawing  of  addi- 

tional jurors. 

1057.  Proceedings  upon  such  order. 

1068.  For  what  courts,  and  by  whom,  additional  jurors  may  be  ordered. 

1059.  How  such  additional  jurors  drawn  and  notified. 

1000.  Power  of  county  judge,  as  to  attendance  of  juiors. 

1061.  Powers  of  deputy  county  clerk,  under  this  article. 

1002.  Thifl  article  not  applicable  to  New-Tork  and  Kings  counties. 

§  1035.  The  supervisor,  town  clerk,  and  assessors  of  each  ^^'^^^^ 
town,  must  meet  on  the  first  Monday  of  July,  in  the  year  JJ^^^^. 
one  thousand  eight  hundred  and  seventy-eight,  and  in  each  ?^^*^ 
third  year  thereafter,  at  a  place  within  the  town,  appointed 
by  the  supervisor;  or,  in  case  of.  his  absence,  or  of  a  vacancy 
in  his  office,  by  the  town  clerk;  for  the  purpose  of  making 
a  list  of  persons,  to  serve  as  trial  jurors,  for  the  then  ensuing 
three  years.    If  they  fail  to  meet,  on  the  day  specified  in 
this  section,  they  must  meet  as  soon  thereafter,  as  practica- 
bk 


§  1036.  At  the  meeting,  specified  in  the  last  section,  the  Names  of 
officers  present  must  select,  from  the  last  assessment-roll  of  Jo^e 
the  town,  and  make  a  list  of,  the  names  of  all  persons,  ^om  as- 

'  ,  ,  '  .  sessment- 

whom  they  believe  to  be  qualified  to  serve  as  trial  jurors,  «>ii- 
as  prescribed  in  the  last  article.  They  must  also  insert,  in 
the  list,  the  name  of  each  person,  whom  they  believe  to  be 
qualified  to  serve  as  a  trial  juror,  by  reason  of  his  being 
the  husband  of  a  woman,  who  holds  property,  as  prescribed 
in  section  1027  of  this  act. 


§  1037.  Duplicate  lists  of  the  names  of  the  persons  so  DnpUpate 
selected,  showing  the  place  of  residence,  and  other  proper  to  be 
additions,  of  each  of  them,  as  far  as  those  particulars  can  and  flied. 
he  conveniently  ascertained,  must  be  made  out,  and  signed 
by  the  officers,  or  a  majority  of  them.    Within  ten  days 
after  the  meeting,  one  of  the  lists  must  be  transmitted,  by 
those  officers,  to  the  county  clerk,  and  filed  by  him;  and 
the  other  must  be  filed  with  the  town  clerk. 
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County  §  1038.  On  the  first  Monday  of  August,  after  the  lists 
make  Mid  ^^^ve  been  transmitted  to  him,  the  county  clerk  must  pre- 
baSots!  P^®  suitable  ballots,  by  writing  the  name  of  each  person 
thus  selected,  as  contained  in  the  lists,  with  his  place  of  resi- 
dence, and  other  additions,  on  a  separate  piece  of  paper. 
The  ballots  must  be  uniform,  as  nearly  as  may  be,  in  ap- 
pearance; and  the  clerk  must  deposit  them  in  the  box, 
kept  for  that  purpose. 


Sertto  §  1039.  Before  depositing  the  ballots,  the  county  clerk 
ow  biX  ^^^*  destroy  each  ballot,  remaining  in  either  of  the  boxes 
lots.  tept  by  him,  and  containing  the  name  of*  a  resident  of  a 
town,  for  which  a  new  list  has  been  transmitted.  If,  for 
any  reason,  the  list  from  a  town  is  not  received  by  the 
clerk,  by  the  first  Monday  of  August,  it,  or  a  new  list,  to 
be  made  as  prescribed  for  making  the  original  list,  must  be 
transmitted,  as  soon  thereafter  as  practicable ;  and  the  county 
clerk  must  prepare  new  ballots,  and  destroy  the  old  ballots, 
containing  the  names  of  residents  of  that  town,  immedi- 
ately  after  the  receipt  by  him,  of  the  list  therefrom.    # 


J"«>"j^  §  1040.  Each  person,  whose  name  is  liontained  in  a  list^ 
lo/tEree  ®^  transmitted,  must,  unless  he  is  excused  or  discharged, 
yeara.      gervc,  as  a  trial  juror,  for  three  years  from  the  first  Monday 

of  August  of  that  year,  and  thereafter  until  another  list, 

from  his  town,  is  received  and  filed. 


wardB  oi      §  1041.  Each  ward  of  the  city  of 'Albany,  Troy,  Hudson, 
ofties  to    Schenectady,  or  TJtica,  is  considered  a  town,  for  the  purposes 
■iderod    of  this  article ;  and  the  supervisor  and  assessor  of  that  ward 
•to.   '     must  execute  the  duties  of  the  supervisor,  town  clerk,  and 
assessors  of  a  town,  as  prescribed  in  the  foregoing  sections 
of  this  article;  except  that  a  duplicate  of  the  list  of  jurors, 
made  by  them,  must  be  filed  in  the  office  of  the  clerk  of  the 
city.    In  each  of  the  other  cities  of  the  State,  the  like  duties 
must  be  performed  by  the  officers,  and  in  the  manner,  pre- 
scribed by  law. 
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§  1042.  On  a  day,  designated  by  the  county  clerk,  not  when 
less  than  fourteen,  nor  more  than  twenty  days,  before  the  Swiy^^ 
day  appointed  for  holding  each  term  of  the  circuit  court ;  f o?o"urti 
or  of  the  court  of  oyer  and  terminer,  where  a  circuit  court  to  be° 
18  not  appointed  to  be  held  at  the  same  time ;  or  of  the  ^^^' 
county  court,  except  a  term  designated  for  the  hearing  and 
decision  of  motions,  and  trials  and  other  proceedings,  with- 
ont  a  jury;  or  of  the  court  of  sessions,  where  a  term  of 
the  county  court  is  not  appointed  to  be  held  at  the  same 
time;  or  of  a  mayor's  or  recorder's  court,  at  which  issues 
are  triable  by  a  jury ;  or  on  the  day  to  which  the  drawing 
is  adjourned  ,  as  prescribed  in  section  1045  of  this  act,  the 
clerk  of  the  county,  in  which  the  term  is  to  be  held,  must 
draw  the  names  of  thirty-six  persons,  and  any  additional 
number,  ordered  according  to  law,  to  serve  as  trial  jurors  at 
the  term. 


§  1043.  At  least  six  days  before  the  drawing,  the  county  Notice  oi 
clerk  must  publish  a  notice  thereof,  in  a  newspaper  pub- 
lished in  the  county,  if  there  is  one ;  or,  if  there  is  none,  he 
must  affix  a  notice  thereof,  on  the  outer  door  of  the  build- 
ing, where  the  term,  for  which  the  jurors  are  to  be  drawn> 
is  appointed  to  be  held.  He  must  also,  at  least  three  days 
before  the  time  appointed  for  the  drawing,  cause  notice 
thereof  to  be  served  upon  the  sheriff  of  the  county,  and 
upon  Ihe  coxmty  judge,  or,  in  case  of  his  absence,  upon 
the  special  county  judge,  or,  in  a  county  where  there  is  no 
•^ial  county  judge,  upon  a  justice  of  sessions. 


§  1044.  At  the  time  so  appointed,  the  sheriff  of  the  sheriir 
county,  01}  his  under-sheriff,  and  the  county  judge,  or,  if  SSnnty 
notice  has  been  served  upon  another  officer,  in  the  absence  ittemi^ 
of  the  latter,  as  prescribed  in  the  last  section,  either  the  '*^"* 
county  judge,  or  that  officer,  or  both,  must  attend  at  the 
clerk's  office  of  the  coxmty,  to  witness  the  drawing  of  the 
jurors. 
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shSor      §  1045.  If  the  sheriff  or  under-sheriff,   and  either  the 

ju^ef     county  judge,'  or,  in  a  case  specified  in  the  last  section,  an 

^^|P^    officer  in  place  of  the  county  judge,  do  not  appear,  the  clerk 

^^      must  adjourn  the  drawing  of  the  jurors  to  the  next  day. 

eu)*^*^^^'   Thereupon,  the  clerk  must  forthwith  cause  to  be  served 

upon  the  absent  sheriff  or  county  judge,  or  two  or  more 

justices  of  the  peace  of  the  coxmty,  notice  to  attend  the 

drawing  on  the  adjourned  day. 


Certain  §  1046.  If  the  sheriff  or  under-sheriff,  and  the  county 
required  judge,  or  if  the  sheriff,  under-sheriff,  or  county  judge,  to- 
pr^t  gether  with  two  justices  of  the  peace  of  the  county,  appear 
in«.         at  the  adjourned  day,  but  not  otherwise,  the  clerk  must 

proceed,  in  the  presence  of  the  officers  so  appearing,  to 

draw  the  jurors. 

towiM       §  ^^^^'  The  drawing  must  be  conducted  as  follows : 

rniDute  of      ^*  '^^  clerk  must  shake  the  box  containing  the  baUots, 

urtTo°be  ^^  ^  thoroughly  to  mix  thent 

to^he^.  2-  -^^  must  then,  without  seeing  the  name  contained  in 
any  ballot,  publicly  draw  out  of  the  box  one  baUot ;  and 
continue  to  draw,  in  like  manner,  one  ballot  at  a  time,  until 
the  requisite  number  has  been  drawn. 

8.  A  minute  of  the  drawing  must  be  kept,  by  one  of  the 
attending  officers,  in  which  must  be  entered  the  name  con- 
tained  in  each  ballot  drawn,  before  another  baUot  is  drawn. 
4.  If,  after  drawing  the  requisite  nimiber,  the  name  of  a 
person  has  been  drawn,  who  is  dead,  or  insane,  or  who  has 
permanently  removed  from  the  county,  to  the  knowledge  of 
an  attending  officer,  an  entry  of  that  fact  must  be  made  in 
the  minute  of  the  drawing,  and  the  ballot,  containing  that 
person's  name,  must  be  destroyed.  Whereupon,  another 
ballot  must  be  drawn,  in  its  place,  and  the  name  contained 
therein  must  be  entered,  in  like  manner,  in  the  minute  of 
the  drawing. 

6.  The  same  proceedings'  must  be  had,  as  often  as  neces- 
sary, until  the  requisite  number  of  jurors  has  been  obtained. 
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■        I    ■      ^^^1— ^ 

6.  The  minute  of  the  drawing  must  then  be  signed  by  the    ^^'  ^ 
clerk,  and  the  other  attending  officers,  and  filed  in  the  clerk's 
office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showing 
the  place  of  residence,  and  other  proper  additions,  of  each 
of  them,  'and  specifying  for  what  court  and  term  they  were 
drawn,  must  be  made  and  certified  by  the  clerk,  and  the 
other  attending  officers,  and  delivered  to  the  sheriff  of  the 
comity. 

§  1048.  The  sheriff  must,  at  least  six  days  before  the  day  sheriff 
appointed  for  holding  the  term,  serve,  upon  each  person  jutom  ^ 
named  in  the  list,  personally,  or  by  leaving  it  at  his  resi-  retumf  ^ 
dence,  with  a  person  of  proper  age  and  discretion,  a  written 
notice  to  attend  the  term.    He  must  file  the  list  with  the  clerk 
of  the  court,  at  or  before  the  opening  of  the  term ;  with  a 
return,  indorsed  thereupon,  or  annexed  thereto,  under  his 
hand,  naming  each  person  notified,  and  specifying  the  man- 
ner in  which  he  was  notified. 


§  1049.  The  county  clerk,  or  the  sheriff,  must  furnish  a  Appu- 
copy  of  the  list  of  trial  jurors,  drawn  to  attend  a  term,  to  be  f ur-° 
any  person  applying  to  him  therefor,  and  paying  the  fees  wiV 
allowed  by  law.  JunMUs^s. 


§  1050.  After  the  adjournment  of  the  term,  at  which  Names  of 
trial  jurors  have  been  returned,  as  prescribed  in  the  last  who  have 

,  V  X  served,  to 

section  but  one,  the  clerk  must  deposit  the  ballots,  contain-  J>«  kept 

•  •  ■■■  'in  sepfr- 

mg  the  names  of  those  who  attended  and  served,  in  another  »<^  ^ox. 
box,  kept  by  him.    The  ballots,  containing  the  names  of 
those  who  did  not  appear  and  serve,  which  have  not  been 
destroyed,  as  prescribed  in  article  first  of  this  title,  must  be 
returned  to  the  box  from  which  they  were  taken. 


§1051.  If,  at  the  time  of  drawing  trial  jurors  for  a  Juro»to 
tenn,  there  is  not  a  sufficient  number  of  ballots  remaining  from  that 
^  the  first  box,  the  clerk,  after  drawing  all  the  baUote  when 

347 


§S  1052-1056.  DHAWDTG  AND  PBOCUEINQ  JUEOBS.     [chap.  j. 

flret  box   therein,  must  draw  the  necessary  number  from  the  second 
haSted.   hox,  Containing  the  names  of  those  jurors  who  have  before 
served,  as  prescribed  in  the  last  section ;  and  must  continue 
to  draw  from  that  box,  until  new  lists  of  jurors  are  trans- 
mitted by  the  town  officers. 


j^b^x  §  1^^2.  The  county  clerk  must  keep,  in  addition  to  the 
^^  two  boxes  specified  in  the  last  two  sections,  a  third  box,  in 
which  he  must  deposit  duplicate  ballots,  containing  the 
names,  with  the  proper  additions,  of  all  persons,  selected 
and  returned  as  trial  jurors,  who  reside  in  the  city  or  town, 
where  a  trial  term  of  a  court  of  record  is  appointed  to  be 
held,  pursuant  to  law. 


When  old     §  1058.  The  ballots,  kept  in  the  third  box,  must  be 

baUots  *^  111  in  -I 

therein  to  destroyed  by  the  clerk,  and  new  ballots  must  be  d^)08- 
stroyed,    ited  thorcm  by  him,  at  the  same  time,  and  under  like 

and  new       ,  . 

t»uotB  de-  circumstances,  as  prescribed  in  this  article,  with  respect  to 
the  destruction  of  the  old  ballots,  and  the  depositing  of 
new  baUots,  in  the  first  box. 


juropB,         §  1054.  If    a  sufficient  number  of   trial  jurors,   duly 

be  drawn  drawu  and  notified,  do  not  attend  or  cannot  be  obtained,  to 

third  box.  form  a  jury,  the  court  may,  in  its  discretion,  direct  the 

sherifE  to  draw  from  the  third  box,  in  the  presence  of  the 

court,  the  names  of  as  many  persons,  as  the  court  deems 

sufficient  for  that  purpose. 

j^owguch     §  1055.  The  sherifE.  must  forthwith  notify  each  person 
f^A^^^'    ^  drawn,  and  make  a  return,  as  prescribed  in  title  fifth  of 
this  chapter,  where  talesmen  are  required  to  attend ;  and 
the  provisions  of  that  title  apply  to  each  person  so  notified. 


fled. 


Justice  of     8  1056.  A  justice  of  the  supreme  court,  appointed  to 

supreme  ^  •,,  •'•  . 

court,  or  hold  a  term  of  the  circuit  court,  or  to  preside  at  a  term  of 

county  ,  ■■' 

Judge,      the  court  of  oyer  and  terminer,  may,  by  an  order  under 
order  '    his  hand,  direct  that  such  a  number  of  jurors,  as  he  deems 

drawing  '  .»  -^ 

o4o 
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necessary,  not  exceeding  twenty-four,  be  drawn  for  that  ^f  addi- 
term,  in  addition  to  the  thirty-six  jurors,  to  be  drawn  as  j|S-o«. 
prescribed  in  the  foregoing  sections  of  this  article.     A 
comity  judge  may,  in  like  manner,  direct  the  drawing  of  a 
like  additional  number  of  jurors,  for  a  term  of  the  county 
conrt,  or  of  the  court  of  sessions,  to  be  held  in  his  county. 

§  1067.  An  order,  made  as  prescribed  in  the  last  section,  Prooeed- 
must  be  delivered  to  the  clerk  of  the  county,  in  which  the  iuoh^^^" 
term  is  to  be  held,  at  least  twenty  days  before  the  day 
appointed  for  the  commencement  thereof;  and  the  clerk 
must  forthwith  file  it.    This  article  applies  to  the  addi- 
tional jurors,  so  required  to  be  drawn. 

§  1058.  At  a  term  of  the  circuit  court,  or  court  of  oyer  porwhat 
and  terminer,  or  of  the  county  court,  or  court  of  sessions,  andby 
an  order  may  be  made  by  the  court,  requiring  the  clerk  of  ^<fi™' 
the  county  to  draw,  and  the  sherifE  to  notify,  any  number  jurors 
of  trial  jurors,  specified  in  the  order,  which  the  court  deems  ™dSr©d. 
necessary,  to  attend  that  term,  or  a  term  thereafter  to  be 
held,  either  by  original  appointment  or  by  adjournment,  at 
the  commencement  thereof,  or  on  a  particular*  day,  speci- 
fied in  the  order. 

§  1059.  The  clerk  must  thereupon  forthwith  bring  into  How  each 
conrt,  aU  the  boxes,  wherein  ballots,  containing  the  names  tionai 
of  trial  jurors  are  deposited,  as  prescribed  in  this  article ;  drawn 
and  must,  in  the  presence  of  the  court,  publicly  draw  from  fled, 
such  box  or  boxes  as  the  court  directs,  the  number  of  trial 
jurors  specified  in  the  order.    The  clerk  must  make  and 
certify  two  lists  of  the  persons  so  drawn ;  and  must  file  one 
list  in  his  ofl&ce,'  and  deliver  the  other  to  the  sheriff.     The 
Aeriff  muist  thereupon  immediately  notify  each  person  so 
diawn,  to  attend,  as  specified  in  the  order. 


§  1060.  The  county  judge  may,  at  the  time  of  drawing  Po^«  o' 
trial  jurors  to  attend  a  term  of  the  county  court,  or  court  of  J^dg©,  as 


J1  ""*g  qJ  JUPOW. 
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the  term,  when  the  jurors  must  attend,  or  two  or  more 
particular  days,  upon  each  of  which  a  portion  of  the  jurors 
must  attend.  The  sheriff  must  thereupon  notify  them  to 
attend,  as  specified  in  the  order. 

deputy  °'  §  1061.  The  deputy  county  clerk  possesses,  in  the  ab- 
county  sence  of  the  county  clerk  from  his  office,  or  from  the  sitting 
tSa  wiii-  ^^  *  ^T^J^  of  the  court,  the  powers  conferred  by  this  article 
®^®-         upon  the  county  clerk. 

This  arti-  §  1062.  This  article  does  not  apply  to  the  city  and  county 
ap^oabio  of  Ncw- York,  or  to  the  county  of  Kings. 

York  and 

Kings 

oounties. 

ABTIOIiE  THIRD. 

MODB  OF   8TBIKINO   AS[D   FBOOUBINO  A   BFBCIAL   JUBT,  AND  OF  FBOCUBHre  A 

FOBBIGN  JUBT. 

Sao.  1063.  What  courts  may  order  a  special  jury  to  be  strack. 

1064.  Party  obtaining  order  to  give  eight  days'  notice. 

1065.  Mode  of  striking  jury. 

1066.  Jorors  so  drawn  to  be  notified  to  attend. 
2067.  Jury  to  be  formed  as  in  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  jurors  is  interested. 

1069.  Party  applying  for  special  jury  to  pay  expenses. 

1070.  Copy  of  order  for  foreign  jury  to  be  delivered  to  sheriff. 

1071.  Mode  of  obtaining  a  foreign  jury. 

What  §  1063.  Where  it  appears  to  the  court,  that  a  fair  and 

iw        impartial  trial  of  an  issue  of  fact,  triable  by  a  jury,  joined 

special     in  an  action,  pending  in  the  supreme  court,  or  in  a  superior 

struck,     city  court,  cannot  be  had  without  a  struck  jury,  or  that  the 

importance  or  intricacy  of  the  case  requires  such  a  jury,  the 

court  must  make  an  order,  upon  notice,  directing  a  special 

jury  to  be  struck,  for  the  trial  of  the  issue.    The  order  must 

specify  the  term,  and  it  may  specify  a  particular  day  in  the 

term,  when  the  jurors  must  attend. 


SSS^g^  §  1064.  Unless  the  order  specifies,  or  directs  the  officer, 
givl  eight  ^^^  ^  *^  strike  the  jury,  to  fix,  a  time  for  the  parties  to 
nStiM.     attend,  the  party  obtaining  it  muat  give  at  least  eight  days' 
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notice  of  the  tiine,  when  lie  will  attend,  before  the  clerk  of  ^™*  ** 
the  ooTmty  in  which  the  action  is  triable,  or,  if  it  is  triable 
in  the  city  and  county  of  New- York,  or  the  comity  of 
Kings^  before  the  commissioner  of  jurors,  or,  if  it  is  triable 
in  the  superior  court  of  Buffalo,  before  the  clerk  of  that 
court,  for  the  purpose  of  having  the  jury  struck. 

§  1065.  At  the  time  appointed,  the  clerk,  or,  in  his  Mode  of 
absence,  the  deputy-clerk,  or  the  commissioner,  as  the  case  jwy. 
requires,  must  attend  at  his  office,  with  the  original  lists  or 
books,  filed  or  kept  in  his  office,  as  required  by  law,  contain- 
ing the  names  of  the  persons  who  are  then  liable  to  serve 
as  trial  jurors ;  and,  in  the  presence  of  the  parties,  or  their 
attorneys  or  counsel,  must  strike  a  trial  jury,  as  follows : 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select 
from  the  lists  or  books,  the  names  of  forty-eight  persons, 
whom  he  deems  most  indifferent  between  the  parties,  and 
best  qualified  to  try  the  issue ;  and  must  make  and  certify 
a  list  of  those  names. 

2.  The  party,  on  whose  application  the  special  jury  was 
directed  to  be  struck,  or  his  attorney  or  counsel,  may  then 
first  strike  from  the  list  one  name ;  the  adverse  party  or 
Ms  attorney  or  counsel  may  then  strike  therefrom  one 
name ;  and  so  alternately,  until  each  party  has  stricken  out 
twelve  names. 

3.  If  either  party  fails  to  attend,  at  the  time  and  place 
of  striking  the  jury,  or  neglects  to  strike  out  a  name,  the 
derk,  deputy-clerk,  or  commissioner,  must  strike  for  him. 

1  The  clerk,  deputy-clerk,  or  commissioner,  must  there- 
upon make  out  a  list  of  the  names  of  the  twenty-four  per- 
sons not  stricken  out,  and  must  certify  that  it  is  a  correct 
lirt  of  the  persons,  drawn  to  serve  as  jurors,  pursuant  to  the 
order  of  the  court.  He  must  immediately  deliver  the  list 
80  certified,  and  a  certified  copy  of  the  order,  to  the  sheriff  , 
of  the  coxmty. 

§  1066.  The  sheriff  must  notify  the  persons  whose  names  Jurors  so 

dr&wn  to 

are  contained  in  the  list ;  and  must  return  the  names  of  be  noti- 

^  _^.  fled  to 

ool  attend. 
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those  notified,  to  the  term,  at  which  they  are  required  to 
attend,  as  prescribed  by  law  for  notifying  and  returning 
ordinary  trial  jurors. 


beSrmed  §  1067.  Prom  the  persons  so  notified  and  attending,  a 
SJher  J^^  must  be  formed  for  the  trial,  and  the  issue  must  be 
<»s«8.  tried,  as  prescribed  in  this  chapter  with  respect  to  an  ordi- 
nary jury  trial.  The  court  has  the  same  power  to  excuse 
or  discharge  a  juror,  and  to  cause  additional  jurors  to  be 
drawn,  or  talesmen  to  attend,  as  upon  an  ordinary  jury  trial 
But  the  court  may,  in  its  discretion,  set  aside  an  additional 
juror  so  drawn,  or  a  talesman,  upon  the  objection  of  either 
party,  without  a  formal  challenge. 


Pro  vis- 
ion 
where 
olerk  or 
oommis- 
sioner  of 
jurors  is 
inter- 
ested. 


§  1068.  If  it  appears  to  the  court,  to  which  an  applica- 
tion for  a  special  jury  is  made,  that  the  clerk,  or  the  com- 
missioner of  jurors,  as  the  case  may  be,  is  interested  in  the 
action ;  or  is  related  to  either  of  the  parties ;  or  is  not  indif- 
ferent between  them;  the  court  must  appoint  two  disinter- 
ested persons  to  strike  the  jury.  The  persons  so  appointed 
possess,  for  the  purposes  of  the  action,  all  the  powers  con- 
ferred, by  this  article,  upon  the  clerk,  or  the  commissioner 
of  jurors. 


£4cgapaid  by  the  party  applying  for  i<^  and  shaU  not  be  ta^ed 
pay  ex-     in  the  costs  of  the  action. 

penses. 


Copy  of        §  1070.  Where  an  order  for  a  trial  by  a  foreign  jury 

foreign^'^  is  made,   a  certified  copy  thereof  must  be  delivered  to 

dSfvered  the  sheriJBE  of  the  county,  from  which  it  is  to  be  drawn ; 

who  must  give  notice  thereof  to  the  clerk  of  that  county, 

and  also,  in  the  city  and  county  of  New- York,  or  the  county 

of  Kings,  to  the  commissioner  of  jurors,  at  least  twenty 

days  before  the  first  day  of  the  term,  at  which  the  foreign 

jury  is  required  to  attend. 
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§  1071.  The  clerk,  or,  in  the  cotinty  of  Eings,  the  com-  Mode'oi 
missioner,  to  whom  the  notice  is  given,  must  draw  the  l"^^ 
names  of  twenty-four  persons,  in  the  same  manner,  and  in  *"'^' 
presence  of  the  same  officers,  as  prescribed  by  law,  with 
respect  to  ordinary  trial  jurors;  except  that  notice  of  the 
drawing  need  not  be  published.    A  certified  list  of  the 
names  drawn  must  be  delivered  to  the  sheriff,  who  must 
BOtify  e«=h  per«>n  dr.wB,  aad  n«ke  .  retun^  .»  in  an  orii. 
nary  case. 


ABTICIiE  FOURTH. 

PSNAI/TIBS  irOB  NON-ATTBNDAITCB. 

Sbc.  1072.  Fine  to  be  impoeed  for  non-attendance. 

1078.  Order  to  show  cause,  when  juror  was  not  personaUy  notified. 

1074.  Id. ;  if  default  was  at  circuit. 

1075.  Duty  of  derk  and  sheriff. 

1076.  Proceedings  upon  return  of  such  order. 

1077.  When  proceedings  to  cease. 

1078.  This  article  not  applicable  to  New-York  and  Kings  counties. 

§  1072.  A  person  duly  notified,  as  prescribed  in  this  title,  Fine  to  be 
to  attend  a  term  of  a  court  of  record,  as  a  trial  iuror.  who,  for  non- 
without  reasonable  cause,  neglects  to  attend^  according  to  anoe. 
the  notice,  shall  be  fined  a  sum,  not  less  than  ten  dollars 
nor  more  than  twenty-five  dollars,  for  each  day  that  he  so 
neglects  to  attend. 


§  1078.  Where  it  appears,  by  the  return  of  the  sherifl^  Slhow 
that  the  delinquent  was  personally  notified  to  attend,  the  ^^|®' 
fine  may  be  imposed  by  the  court,  at  the  term  which  he  ^^^  ^ 
was  required  to  attend   But  where  it  appears,  by  the  return,  ^^^^^^ 
that  he  was  notified,  by  leaving  the  notice  at  Ids  residence^ 
the  court  must  cause  an  order  to  be  entered  in  its  minutes, 
requiring  him  to  show  cause,  on  the  first  day  of  the  next 
term  of  the  court,  why  a  fine  should  not  be  imposed  upon 
hinu 


§  1074.  If  the  order  is  made  at  a  term  of  a  circuit  court,  ^^l^^ 
it  may,  in  the  discretion  of  the  court,  direct  the  delinquent  JgJ^^ 
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to  Bhow  cause^  on  tlie  first  day  of  the  next  term  of  the  county 
court  of  the  same  county. 


Duty  of        8  1075,  The  clerk  must  immediately  deliver  two  certified 

theriff.      copies  01  the  order  to  the  sheriff  of  the  county,  who  must 

serve  one  copy  on  the  delinquent  personally,  and  return  the 

other,  with  his  proceedings  thereon,  to  the  term  at  which 

the  delinquent  is  required  to  show  cause. 


Proceed-  §  1076.  If  the  sheriff  returns  the  copy  of  the  order  as 
reSmST  personally  served,  or  if  the  delinquent  attends,  in  obedience 
order.  thereto,  the  court  must,  unless  good  cause  is  shown  to  the 
contrary,  impose  the  proper  fine;  otherwise  it  must  make  a 
further  order,  requiring  the  delinquent  to  show  cause  at  the 
next  term,  why  the  fine  should  not  be  imposed.  The  pro- 
ceedings under  such  an  order  are  the  same  as  imder  the 
first  order.  Similar  orders  must  be  made,  from  term  to 
term,  and  similar  proceedings  taken,  until  the  delinquent 
is  personally  served,  or  attends  in  obedience  thereto. 


When  §  1077.  But  if  it  appears,  from  the  return  of  the  sheriff, 

ings  to  or  from  any  other  evidence,  that  the  juror  is  dead,  or  insane, 
or  has  permanently  removed  from  the  county  >•  or  if  a  satis 
factory  excuse  is  rendered  by  any  person,  in  his  behalf,  for 
his  default,  the  court  may,  in  its  discretion,  discontinue  the 
proceedings. 

Sn^"      §  1078.  This  article  does  not  apply  to  the  city  and 
jj^o^bie  county  of  New- York,  or  to  the  county  of  Kings. 

York  and 

Kings 

oonnties.  ^-_— . 


TITLE  IV. 


Ihial  jttrars  m  Nefw-York  cmd  Kings  oouniiea;  mode  of 
sdectmg  ihem^  and  of  procrwrmg  tJiei/r  attendance. 

Abtiglb  1.  PioviflionB  relating  to  trial  jurors  in  the  city  and  county  of  New-Tork. 
2.  ProvisionB  relating  to  trial  jurors  in  the  county  of  Kings. 
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ABT.1. 

ABTIOIiE  FIBST. 

PBoymoire  bslatdtg  to  Tbial  Jitbobs  nr  thb  Oitt  Aim  Ck)inrTT 

OF  Nbw-Tobil 

flio  1079.  QnalificationB  of  trial  jurors. 
1080.  Who  deemed  a  resident. 
1061.  Persons  exempt  from  service. 

1083.  Evidenoe  of  right  to  exemption  in  certain  cases. 

1088.  Military  officers  required  to  certify  to  commissioner  persons  perform- 
ing full  military  daty. 

1084.  Jury  year ;  length  of  jury  service  required  and  allowed. 
1065.  When  court  may  temporarily  excuse  juror  from  attendance. 

1086.  In  other  cases,  juror  to  be  excused  only  on  showing  certain  facts. 

1087.  Juror  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1088.  Service  in  a  court  not  of  record ;  when  an  excuse. 

1069.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  excuses, 
fines,  etc.,  of  jurors. 

1090.  Commissioner  of  jurors  to  select  trial  jurors ;  his  general  powers. 

1091.  Commissioner  may  appoint  assistants,  etc.;  who  may  administer  oaths. 

1092.  All  public  officers  required  to  aid  the  commissioner. 
1098.  Expenses  of  commissioner's  office ;  how  paid. 

1094.  Lists  of  jurors  to  be  prepared,  etc;  commissioner  to  decide  as  to  exemp- 

tions. 

1095.  Persons  may  be  required  to  testify  as  to  juror's  liability  to  serve.   Pen- 

alty for  disobedience. 

1096.  Commissioner  to  return  lists  to  county  derk ;  Correction  of  lists. 

1097.  Old  ballots  to  be  destroyed  and  new  ballots  deposited;  supplemental 

lists;  new  ballots  therefor. 

1098.  Number  of  jurors  to  be  drawn  for  each  term  of  court  of  record. 

1099.  When  jurors  to  be  drawn ;  what  officers  to  attend  drawing. 

1100.  Kotice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1103.  When  jury  to  be  drawn  on  adjourned  day. 

1108.  Mode  of  drawing ;  minute ;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 

1105.  Commissioner  may  issue  notice  to  jurors  drawn. 

1106.  SherifE  to  notify  jurors  and  make  return. 

1107.  Clerk  of  court  to  certify  as  to  mode  of  service. 

1106.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record  to  fine  juror  for  non-attendance ;  power  to  remit  fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors  for  district  courts ;  how  selected ;  punishment  for  non-attend- 

ance; clerk's  duty;  penalty  for  neglect. 

1113.  SherifE'sjuiy ;  how  selected,  etc. 

1118.  Proceedings  before  commissioQer,  to  remit  or  enforce  jury  fines. 

1114.  Board  for  enforcement  of  jury  fines ;  proceedings  before  it. 

1115.  General  powers  of  board. 

1116.  Commissioner  to  issue  warrant  to  collect  fines ;  sheriff's  powers  and 

duties  thereupon. 

1117.  Uncollected  fines  to  be  docketed,  and  enforced  as  judgments. 

1118.  Commissioner  to  recelye  fines,  etc     His  account ;  how  rendered  and 

settled. 
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^  Sbc.  1110.  Corporation  attorney  to  prosecate  for  penalties ;  oompromlBe,  ete.,  of 

action. 
lldO.  Penaltj,  for  physioian  giving  false  certificate. 
1121.  PersooB  required  to  fnmiBh  information ;  penalty  for  refusal,  etc 
•       1122.  Ponishment  for  bribery  of  officer,  etc.,  by  juror  drawn. 
1128.  Id.;  for  officer  accepting  bribes,  eta 

1124.  Id.;  for  concealing  offer  to  take  bribe,  etc. 

1125.  False  swearing ;  when  perjury. 

Quaim-        §  1079.  In  order  to  be  qualified  to  serve,  as  a  trial  juror, 
trial        in  a  court  in  the  city  and  county  of  New- York,  a  person 
must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of 
that  city  and  county. 

2.  Not  less  than  twentynone,  nor  more  than  seventy  years 
of  age. 

3.  The  owner,  in  his  own  right,  of  real  or  personal  prop- 
jerty,  of  the  value  of  two  hundred  and  fifty  dollars ;  or  the 
husband  of  a  woman  who  is  the  owner,  in  her  own  right, 
of  real  or  personal  property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not 
infirm  or  decrepit. 

6.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound 
mind  and  good  character ;  and  able  to  read  and  write  the 
English  la^^uage  understandingly. 


Who  [,  §  1080.  A  person  dwelling  or  lodging  in  the  dty  and 
z«Sdent.^  I  county  of  Now-York,  for  the  greater  part  of  the  time, 
between  the  first  day  of  October  and  the  thirtieth  day  of 
June  next  thereafter,  is  a  resident  of  that  city  and  county, 
for  that  jury  year,  within  the  meaning  of  the  last  section ; 
and  it  is  not  necessary,  that  he  should  have  been  assessed, 
or  should  have  voted  there. 

Persons        §  1081.  Either  of  the  following  persons,  although  qnali- 
from  SBF-  fied,  is  entitled  to  an  exemption  from  service,  as  a  trial 
^'        juror,  upon  his  claiming  an  exemption,  as  prescribed  in  this 
artide: 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating 
as  such,  and  not  following  any  other  calling. 
866 
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^  1 

2.  A  practicing  physician^  snigeon^  or  surgeon  dentist, 
having  patients  requiring  his  daily  professional  attention, 
and  not  following  any  other  calling. 

3.  An  attorney  and  counsellor  at  law,  in  actual  practice^ 
having  causes  in  court,  in  which  he  is  attorney  or  counsel 
for  another  person,  and  not  following  any  other  calling. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  public 
school,  not  following  any  other  caUing. 

5.  The  holder  of  an  office,  under  the  United  States,  or 
the  State,  or  the  city  or  county  of  New- York,  whose  official 
duties,  at  the  time,  prevent  his  attendance  as  a  juror. 

6.  A  consul  of  a  ior^iga  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed 
upon  a  vessel,  making  regular  trips ;  or  a  licensed  pilot, 
actually  following  that  calling. 

8.  A  superintendent,  conductor,  or  engineer,  employed  by 
a  railroad  company,  other  than  a  street  railroad  company ; 
or  a  telegraph  operator,  employed  by  a  telegraph  company ; 
who  is  actually  doing  duty  in  an  office,  or  along  the  railroad 
or  telegraph  line  of  the  company,  by  which  he  is  employed. 

9.  A  grand  juror,  or  a  sherifPs  juror,  for  the  year,  selected 
pursuant  to  law. 

10.  An  officer,  non-commissioned  officer,  musician,  or 
private,  actually  serving  in  a  brigade,  regiment,  battalion, 
company,  or  troop,  of  the  national  guard  of  the  State,  uni- 
fonned  and  equipped,  according  to  law,  and  faithfully  per- 
forming his  duty,  by  making  the  parades,  and  attending 
the  drills,  inspections,  and  'reviews,  required  by  law ;  or  a 
general  or  stafE-officer,  actually  performing  duty  as  such ; 
or  a  person  who  has  been  honorably  discharged  from  the 
national  guard,  after  five  years'  service,  in  either  capacity. 

11.  A  person  who  has  been  honorably  discharged  from 
the  military  forces  of  the  State,  after  seven  years'  faithful 
service  therein.  But  in  order  to  entitle  a  person  to  exemp- 
tion, under  this  subdivision,  his  service  must  have  been  per- 
formed  before  the  23d  day  of  April,  1862,  either  aa  a 
general  or  stafE-officer,  or  as  an  officer,  non-commissioned 
officer,  musician,  or   private,  in    a  uniformed  battalion, 
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company,  or  troop,  of  the  militia  of  the  Stat«,  and  armed, 
uniformed,  and  equipped,  according  to  law ;  or  a  portion 
thereof,  daring  that  period  and  in  that  capacity,  and  the 
remainder,  since  the  23d  day  of  April,  1862,  as  a  member 
of  the  national  guard  of  the  State. 

12.  A  person  who,  after  faithfully  performing  the  dutie9 
•        of  a  fireman,  in  a  fire  company  or  fire  department,  duly 

organized  according  to  the  laws  of  the  State,  for  five  sue- 
cessive  years,  has  been  honorably  discharged  therefrom. 

13.  A  person  who  is  physically  incapable  of  performing 
jury  duty,  by  reason  of  severe  sickness,  deafness,  or  other 
physical  disorder. 

14.  A  person  holding  oflSlce  under  the  fire  or  police  de- 
partment of  the  city ;  or  otherwise  specially  exempted  by 
law* 

Bvidono©      §  1082.  The  evidence  of  the  right  to  exemption,  as  pre- 

to  ex-      scribed  in  the  last  section,  is  as  follows  : 

In  oertain  1.  Under  Subdivision  tenth  thereof,  where  the  applicant 
is  a  member  of  a  company  or  troop,  the  certificate  of  the 
captain,  or  other  commanding  officer  thereof,  dated  within 
three  months  of  the  time  of  presenting  it.  Or  the  commis- 
sioner of  jurors  may,  in  his  discretion,  receive  the  certified 
list,  specified  in  the  next  section,  as  sufficient  evidence 
thereof.  "Where  the  applicant  is  a  regimental  officer,  or  a 
stafE-officer,  the  evidence  of  the  right  to  exemption  is  the 
certificate  of  the  major-general,  or  other  officer,  command- 
ing the  first  division. 

2.  Under  subdivision  tenth  thereof,  where  the  applicant 
has  been  discharged,  or  under  subdivision  eleventh  or 
twelfth,  the  certificate  of  discharge ;  and,  where  it  does 
not  show  all  the  facts,  the  affidavit  of  the^  applicant,  or  of 
another  person,  acquainted  with  the  facts. 

8.  Under  subdivision  thirteenth  thereof,  the  certificate 
of  a  reliable  physician,  or  the  affidavit  of  the  applicant, 
or  both ;  or  any  other  evidence  satisfactory  to  the  commis- 
sioner. 

4  Under  any  other  subdivision  thereof,  an  affidavit  of 

the  applicant,  or  an  affidavit,  satisfactory  to  the  commifl^ 
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Bioner,  of  another  person  in  hia  behalf  stating  the  facts^  ^'  ^ 
entitling  the  applicant  to  exemption.  Each  certificate^  speci- 
fied in  this  section,  must  be  accompanied  with  satisfactory 
proofy  by  affidavit,  of  the  genuineness  of  the  signature 
thereto;  and  each  affidavit  and  certificate  must  be  filed 
with  the  commissioner  of  jurors,  and  must  be  kept  open  by 
him,  at  all  reasonable  times,  to  public  inspection. 


§  1083.  The  captain,  or  other  commanding  officer,  of  each  Military 
company  or  troop,  in  the  first  division  of  the  national  sniard,  required 
must  deliver  to  the  commissioner  of  jurors,  on  or  before  to  oom- 
the  first  day  of  July  in  each  year,  and  at  any  other  time  persous 
when  he  may  require  it,  a  list,  certified  by  him,  containing  Eg  luu 
the  full  name  and  residence  of  each  member  and  officer  of  duty, 
his  company  or  troop,  who  is  uniformed  and  equipped,  and 
fidthfuUy  performs  his  duty,  as  prescribed  in  subdivision 
tenth  of  the  last  section  but  one.     No  other  name  shall  be 
inserted  in  the  list.    The  list  must  be  filed  in  the  commis- 
sioner's office.    The  major-general,  or  other  officer,  command- 
ing that  division,  must,  wheii  necessary,  issue  orders  to  carry 
this  section  into  effect.    He  must  also  furnish  to  the  com- 
missioner of  jurors,  when  so  required,  a  list,  certified  by 
him,  containing  the  name  and  residence  of  each  officer  or 
other  member  of  that  division,  not  comprised  in  the  lists 
of  the  companies  and  troops.     An  officer,  who  neglects 
or  refuses  to  perform  the  duty,  specified  in  this  section ;  or 
who  includes,  in  a  list  certified  by  him,  the  name  of  a  per- 
son who  is  not  described  in  this  section ;  or  who  gives  a 
i&Ise  certificate,  in  a  case  specified  in  the  last  sectioii ;  for- 
feits the  sum  of  fifty  dollars  for  each  offense. 


§  1084.  The  jury  year,  in  the  city  and  county  of  New-  jury 
York,  commences  on  the  first  day  of  October.    A  person  le^^h  of 
who  has  actually  served,  as  a  trial  juror,  in  a  court  of  iiJe^ 
record  of  the  State,  within  that  city  and  county,  twelve  andli- 
days  within  a  jury  year,  is  entitled  to  be  discharged  by  the  ^^ 
conrt ;  except  that  he  shall  not  be  discharged,  imtil  the 
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close  of  a  trial,  in  whicli  lie  is  serving,  when  the  twelve 
days  expire.  A  person  discharged,  as  prescribed  in  this 
section,  is,  thereafter,  during  the  same  jnry  year,  exempt  from 
jury  service  in  any  connty  of  the  State.  Where  the  certifi- 
cates of  one  or  more  clerks  of  the  courts,  made  as  prescribed 
in  section  1089  of  this  act,  show  that  a  person  is  entitled 
to  a  discharge,  as  prescribed  in  this  section,  the  commis- 
sioner of  jurors  must,  upon  request,  certify  to  the  fact  A 
person  cannot  serve  as  a  trial  juror,  in  courts  of  record,  at 
more  than  two  terms,  in  a  jury  year. 

When  8  1085.  The  judge,  holding  a  term,  may,  in  his  discretion 

tempo-  excuse  a  trial  luror  from  service  at  that  term,  for  not  more 
ouse  juror  than  three  days  at  a  time,  where  the  exigencies  of  his  busi- 
tendance,  ncss  require  his  temporary  exemption.  The  judge  may 
also  discharge,  for  the  term,  one  or  more  jurors,  notified 
and  attending,  whose  further  attendance  is  not  required 
for  the  trial  of  issues  at  that  tenn  Or  he  may  discharge, 
until  a  day  certain,  one  or  more  jurors,  notified  and  attend- 
ing, whose  attendance  will  not  be  required,  for  the  trial  of 
issues,  until  that  day.  Each  juror,  so  discharged  until  a 
day  certain,  must  attend  at  the  opening  of  the  court  on 
that  day,  and  thereafter  until  he  is  discharged,  without 
further  notice.  If  he  fails  so  to  do,  he  is  liable  to  the  same 
punishment,  and  the  same  proceedings  must  be  taken,  as  if 
he  had  failed  to  attend,  at  the  time  fixed  in  the  notice 
given  to  him. 

« 

In  other       §  1086.  Except  as  prescribed  in  the  last  section,  a  court 
mror  to    or  a  judgc  shall  not  excuse  a  person,  liable  to  serve  as  a 
cased      trial  juror,  and  duly  drawn  and  notified,  unless  it  is  shown, 
•ho^g   by  the  oath  of  the  juror,  or,  if  he  is  unable  to  attend,  by 
fiwtB.       the  oath  of  another  person,  acquainted  with  the  facts,  that 
he  is  then  necessarily  absent  from  the  city,  and  will  not  re- 
turn in  time  to  serve ;  or  that  the  interests  of  the  public, 
or  of  the  juror,  will  be  materially  injured  by  his  attendance; 
or  that  he  is  physically  unable  to  serve ;  or  that  his  wife, 
or  a  near  relative  of  himself  or  his  wife,  has  recently  died 
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or  is  dangerously  sick.  Where  a  person  liable  to  serve  is  ^^^'  ^' 
excnsed,  in  a  case  specified  in  this  section,  or  where  a  per- 
BOB,  notified  to  attend  a  term,  as  a  trial  juror,  is  entitled  to^ 
and  claims  an  exemption,  lie  can  be  excused  only  by  the 
judge,  holding  the  term,  which  he  has  been  notified  to 
attend.    Such  an  excuse  does  not  extend  beyond  that  term« 


§  1087.  A  person,  who  has  been  notified  to  attend,  as  a  Juror  sp* 
trial  juror,  and  who  applies  to  be  excused,  as  prescribed  in  court  to 
the  last  section,  must  bring  the  notice,  if  he  has  received  it,  oused 
into  court,  and  present  it,  in  open  court,  to  the  judge ;  or,  if  produce 
lie  camiot  personally  attend,  he  must  send  it,  by  a  person  eto. 
capable  of  making  the  necessary  proof,  in  relation  to  his 
clum  to  be  excused.     A  note  of  the  excuse,  and  of  the 
reason  therefor,  attested  by  the  jud&ce,  who  must  append 
li.  rignatu^  or  hi,  Mtii  thieto,  must  alBO  beside 
upon  the  notice  to  attend ;  or,  if  the  juror  has  not  brought 
it  into  court,  upon  a  separate  piece  of  paper ;  which  must 
be  transmitted  to  the  commissioner  of  jurors,  by  the  clerk, 
as  part  of  the  return,  made  as  prescribed  in  section  1089  of 
this  act 


§  1088.  A  person,  serving  as  a  trial  juror,  elsewhere  than  service  in 
in  a  court  of  record,  is  excused  from  jury  duty  in  a  court  not  of 

,  .  ■  record; 

I      o|  record,  only  during  the  time  of  his  actual  service  else-  ^^©^  an 

^         J  o  excuse. 

where. 


8  1089.  The  clerk  of  each  court  of  record  in  the  city  and  cierk  of 

I*     TLT*  -«TT  •!•  1  li  1-1  court  to 

county  of  JNew-York,  must,  withm  ten  days  after  the  close  certify  to 

comniis-* 

of  each  term,  for  which  trial  jurors  have  been  drawn,  or  •^o'^er  as 

•     -%  ••  •  to  attend* 

after  the  discharge  of  the  trial  jurors,  if  they  are  discharged  ^^^  ^- 
before  the  close  of  the  term,  return  to  the  commissioner  of  fljo8»'otc., 

'  of  jurors 

jurors,  the  certified  copy  of  the  minute  of  the  drawing  of 
the  jurors,  received  from  the  sheriff,  and  the  sheriff's  return 
thereto,  or  a  copy  of  each  paper,  certified  by  the  clerk; 
together  with  each  notice  or  other  paper,  attested  by  a 
judge,  as  prescribed  in  the  last  section  but  one.    The  clerk 
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must  also  deliver  to  the  cominissioner  therewith,  his  certifi- 
cate, specifying,  distinctly  and  in  detail,  as  follows : 

1.  The  name  and  residence  of  each  juror,  who  attended 
and  served ;  the  number  of  days  the  juror  attended  for  the 
purpose  of  serving;  and  the  number  of  days  he  actually 
served. 

2.  The  name  and  residence  of  each  juror,  who  was  ex- 
cused or  discharged ;  with  the  reason  therefor. 

8.  The  name  and  residence  of  each  person  notified,  who 
did  not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the 
date  and  amount  of  his  fine,  unless  the  fine  has  been  remit- 
ted, as  prescribed  in  section  1109  of  this  act 

The  return  and  certificate  must  be  filed  in  the  commis- 
sioner's office,  and  shall  not  be  altered  or  corrected,  except 
in  pursuance  of  an  order  of  the  court.  If  a  clerk  fails  to 
make  a  complete  return  and  certificate,  as  prescribed  in  this 
section,  he  is  guilty  of  a  contempt  of  the  court ;  and  the  com- 
missioner of  jurors  must  iustitute  the  appropriate  proceed- 
iugs  to  punish  him  accordingly. 

Commia-       §  1090.  Trial  jurors  must  be  selected  by  the  commis- 

juiSrS  to  sioner  of  jurors,  who  must  alone  decide  upon  their  quali- 

»      fications,  and  exemptions,  except  as  otherwise  expressly 

IdB^-    prescribed  in  this  article.     But  this  section  does  not  impair 

m  ^^"  the  right  to  challenge  a  particular  juror  at  the  trial     The 

commissioner  may  issue,  to  a  person  entitled  to  an  exemp 

tion,  a  certificate  of  that  fact,  which  exempts  the  person,  to 

whom  it  is  granted,  from  jury  duty,  during  the  time  limited 

therein.    He  must  keep  a  record  of  all  proceedings  before 

him,  or  in  his  office.    He  is  entitled  to,  and  must  collect^ 

for  the  benefit  of  the  city,  for  a  copy  of  a  paper  furnished 

by  him,  the  same  fees  as  the  clerk  of  a  court  of  record. 


commiB.  §  1091.  The  cominissioner  of  jurors  may,  from  time  to 

may  ap-  time  appoint,  and  at  plefisure  remove,  one  or  more  assist- 

BiBtants,  ants,  clerks  iu  his  office,  and  messengers,  and  may  fix  their 

may  ad-  Compensation.    He  may  designate,  in  writing,  an  assistant, 

oathB.  362 
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ABT  1 

to  attend,  in  his  place,  the  drawing  of  jurors,  for  a  particu- 
lar term.  The  commissioner,  or  each  assistant,  whom  he 
designates  for  the  purpose,  by  a  certificate,  filed  in  the 
office  of  the  county  clerk,  may  administer  an  oath  or 
affirmation,  in  relation  to  any  matter,  embraced  within  the 
provisions  of  this  article. 


§  1092.  The  president  and  commissioners  of  the  depart-  AUpubUc 
ment  of  taxes  and  assessments,  the  police  commissioners,  and  required 
all  other  public  oflBicers  in  the  city  of  New-York,  must  ren-  oommis-^ 
der  to  the  commissioner  of  jurors,  all  the  assistance  in  their 
power,  to  enable  him  to  procure  the  names  of  persons,  liable 
to  serve  as  trial  jurors. 


8  1093.  The  board  of  aldermen  of  the  city  of  New- York  Expenses 

"  ,  •'of  com-' 

muBt  take  care,  that  suitabje  rooms,  and  other  acconmoioda-  mission- 
tions  are  pro vided  f  or  the  use  of  the  commissioner  of  jurors.  2^0©;  ,^ 

*  ,  ,  •  how  paid. 

K,  by  the  first  day  of  March,  in  any  year,  suitable  rooms 
have  not  been  provided  for  his  use,  for  the  year  commenc- 
ing on  the  first  day  of  May  next  ensuing,  he  may  lease 
suitable  rooms,  for  that  year,  and  may  pay  the  rent,  out 
of  the  money  received  by  him  for  fines  and  penalties. 
But  a  lease  so  made  shall  not  take  effect,  until  a  majority 
of  the  members  of  the  board,  specified  in  section  1114 
of  this  act,  indorse  thereupon  a  certificate,  signed  by  them, 
to  the  effect,  that,  in  their  opinion,  such  a  lease  is  neces- 
sary, in  consequence  of  the  omission  to  make  other  suitable 
provision,  as  prescribed  in  this  section;  that  the  rooms 
leased  are  required,  for  the  proper  performance  of  the  duties 
of  the  commissioner;  that  the  rent  payable  therefor,  by 
the  terms  of  the  lease,  is,  in  their  opinion,  reasonable  ;  and 
that  the  lease  is,  in  all  other  respects,  fair,  just,  and  proper. 
The  proper  and  necessary  expenses  of  the  commissioner's 
office,  including  the  reasonable  compensation  of  his  assist- 
ants, clerks,  and  messengers,  necessary  printing  and  adver- 
tising, books,  stationery,  and  other  articles  required  for  the 
convenient  discharge  of  his  duties,  may  be  paid  by  him,  out 

of  the  money,  received  by  him  for  fines  and  penalties.    If 
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there  is  a  deficiency,  the  board  of  aldermen  must  provide 
for  the  payment  thereof,  by  the  comptroller  of  the  city  of 
New- York,  out  of  the  city  treasury. 

Lists  of        §  1094.  The  commissioner  must  commence  the  prepara- 

»e  pre-     tiou  of  lists  of  trial  jurors,  in  the  month  of  May,  in  each 

etc. ;  com-  year.    For  that  purpose,  the  names  of  the  persons,  liable 

to  deoide  to  scrvc  as  trial  jurors,  must  be  entered  in  suitable  books, 

emptions.  alphabetically,  with  the    occupation,   place  of    business, 

and  residence  of  each,  as  far  as  those  particulars  can  be 

conveniently  ascertained.    After  the  first  day  of  June,  he 

must  publish  a  notice,  for  at  least  ten  days,  in  not  less 

than  six  of  the  newspapers  published  in  the  city,  that 

claims  for  exemption  will  be  heard  by  him.    He  may 

insert  in,  or  append  to  the  notice,  copies  of  such  portions 

of  the  statutes,  relating  to  jurors,  as  he  deems  expedient 

He  must  hear  and  determine  aU  claims  for  exemption,  and 

,   must  keep  a  record  of  the  persons  exempted,  and  of  the 

period  of  time  for  which  the  exemption  of  each  is  allowed. 


PewonB  §  1095.  The  conunissioner  may  cause  to  be  personally 

muirod  served,  on  any  person,  within  the  city,  a  notice,  requiring  him 

M  to  to  attend,  at  the  commissioner's  office,  at  a  specified  time, 

liability  npt  Icss  than  twenty-four  hours  after  service  of  the  notice, 

to  serve.  •'  ' 

Penalty  for  the  purposc  of  testifying  concerning  his  own  liability, 
bedienoe.  or  the  liability  of  any  other  person,  to  serve  as  a  jui'or.  A 
person  so  notified  must  attend,  and  testify  accordingly. 
If  he  fails  to  attend,  as  specified  in  the  notice,  for  any  cause, 
except  physical  inability ;  or  if  he  refuses  to  be  sworn,  or 
to  answer  any  legal  and  pertinent  question,  put  to  him 
by  the  commissioner ;  he  forfeits  fifty  dollars  for  each 
failure  or  refusal  One  or  more  successive  notices  may  be 
served  upon  the  same  person,  where  he  fails  to  attend,  as 
required  by  a  former  notice ;  and  he  is  liable  to  the  same 
penalty,  for  each  failure  so  to  attend.  But  the  commis- 
sioner may,  in  his  discretion,  dispense  with  the  personal 
attendance  of  a  person  so  notified,  where  another  person, 
cognizant  of  the  facts,  is  produced  and  testifies  in  his 
864 
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stead ;  and  where  a  person  lias  so  attended ,  twice,  he  can-    ^^'  ^ 
not  be  required  to  attend  again,  in  the  same  jury  year. 

8  1096.  On  or  before  the  first  day  of  October,  in  each  Commu- 
year,  the  conunissioner  must  return  to  the  clerk  of  the  city  ^^^ 
aad  county  of  New- York,  to  be  filed  in  his  office,  certified  ^^^^^ 
copies  of  the  lists,  prepared  by  him,  of  the  persons,  liable  to  g^^- 
serve  as  trial  jurors  in  the  courts  of  ^record,  for  the  ensuing  wst*- 
jury  year.     He  may,  from  time  to  time  thereafter,  strike 
from  the  lists  kept  by  him,  the  name  of  a  person,  who  is 
found  by  him  to  be  exempt  or  disqualified.    In  that  case, 
lie  must  record  the  reason  why  the  name  is  stricken  oS. 

a 

§  1097.  When  the  certified  copies  of  the  lists  have  been  oia  bai- 
ntnmed,  as  prescribed  in  the  last  section,  the  ballots  for  destroyed 
trial  jurors,  used  in  the  previous  year,  must  be  returned,  bauots 
by  the  county  clerk,  to  the  commissioner,  who  must  destroy  ed;  flui>- 
those  which  are  not  required  for  the  currept  jury  year.  Ssta;  new 
The  ballots  for  the  current  jury  year  must  be  prepared  by  therefor, 
ihe  commissioner,  who  may  use,  for  that  purpose,  so  many 
of  the  ballots,  prepared  for  the  previous  year,  as  he  deems 
expedient.     The  ballots,  so  prepared,  must  be  delivered  by 
the  commissioner  to  the  county  clerk,  and  deposited  by 
the  county  dork,  or  his  deputy,  in  a  box,  as  prescribed  in 
article  second  of  title  third  of  this  chapter.    The  commis- 
sioner may,  from  time  to  time  thereafter,  return  certified 
copies  of  additional  lists,  containing  the  names  of  persons, 
liable  to  serve  as  trial  jurors,  which  were  omitted  from  the 
former  lists ;  and  ballots,  containing  those  names,  must  be 
prepared  in  like  manner,  and  used  for  the  residue  of  the 
jory  year. 

§  1098.  The  number  of  trial  jurors,  to  be  drawn  for  each  Numbei 
term,  and  each  separate  part  of  a  term,  of  a  court  of  record  to  be 
in  the  city,  at  which  issues  of  fact  are  triable  by  jury,  each  term 
nmst  be  fixed  by  a  general  order  of  the  court,  or,  if  it  is  not  of  record, 
flo  fixed  for  a  term,  or  a  separate  part  of  a  term,  by  a  writ- 
ten order  of  the  judge,  appointed  to  hold  the  same.    The 
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order,  or  a  certified  copy  tliereo^  must  be  filed  in  the  office 
of  the  county  derk.  li  the  number  has  not  been  fixed,  in 
either  mode,  at  the  time  of  the  drawing,  one  hundred  trial 
jnrors  must  be  drawn  for  each  term,  or  for  each  part,  if  the 
term  consists  of  two  or  more  separate  parts. 


whM^  §  1099.  On  a  day,  designated  by  the  county  clerk,  not 

^^  ^     less  than  fourteen,  nor  more  than  twenty  days,  before  the 
^ re  to^'  day  appoiated  for  holding,  in  the  city,  a  term  of  a  court  of 
^^^      record,  at  which  issues  of  fact  are  triable  by  jury,  the  com- 
'  "'•  missioner  of  jurors,  in  person,  or  by  an  assistant  designated 
by  him ;  the  sheriflE  of  the  city  and  county  of  New- York, 
in  person,  or  by  his  under-sheriff;  and  one  or  more  judges 
of  courts  of  record,  residing  in  the  city,  must  attend,  at  the 
office  of  the  county  clerk,  to  witness  and  assist  in  the  draw- 
ing of  trial  jurors  for  the  term. 


Notioe  oi  §  1100.  At  least  six  days  before  the  drawing,  the  county 
clerk  must  publish  notice  thereof,  in  at  least  three  news- 
papers, published  in  the  city.  He  must  also  cause  written 
notice  thereof  to  be  served  upon  the  sheriff,  the  commis- 
sioner of  jurors,  and  at  least  three  judges  of  one  or  more 
courts  of  record,  residing  in  the  city. 


Prooeed-  §  HOI.  If  at  Icast  ouc  judgo  of  a  court  of  record,  residing 
ISS^n  in  the  city,  and  also  the  commissioner  of  jurors,  and  the 
ap^.  sherifE,  in  person,  or  represented,  as  prescribed  in  the  last 
section  but  one,  dp  not  attend,  the  clerk,  or,  in  his  absence, 
the  deputy-clerk,  must  adjourn  the  drawiifg  to  the  next 
day.  Thereupon  the  clerk  must  forthwith  cause  to  be 
served,  upon  the  absent  commissioner  or  sheriff,  and  upon 
at  least  three  judges  of  one  or  more  courts  of  record,  resid- 
ing in  the  city,  written  notice,  to  attend  the  drawing  upon 
the  adjourned  day. 

When  §  1102.  If  the  officers,  specified  in  section  1099  of  this 

drawn  on  acl^  attend  upon  the  adjourned  day,  but  not  otherwise,  the 

adjoomed  ^^^ 
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derky  or,  in  liis  absence,  the  deputy-clerk,  must  proceed, 
in  their  presence,  to  draw  the  jurors. 


8  1103.    The  drawing  must  be  conducted  as  follows :       Mode  of 

..  'dr&wiiiff* 

1.  The  county  clerk,  or  his  deputy,  must  shake  the  box  minute;' 
containing  the  ballots,  so  as  thoroughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in 
any  ballot,  publicly  draw  out  of  the  box,  one  ballot ;  and 
continue  to  draw,  in  like  manner,  one  ballot  at  a  time,  until 
the  requisite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the 
attending  officers,  in  which  must  be  entered  the  name,  con- 
tained in  each  ballot  drawn,  before  another  ballot  is  drawn. 

4  After  drawing  the  requisite  number,  the  minute  of  the 
drawing,  containing  the  names  of  the  persons  drawn,  with 
the  proper  additions  of  each,  and  specifying  for  what  court 
and  for  what  term  they  were  drawn,  must  be  signed  by  the 
clerk  or  his  deputy,  and  the  attending  officers,  and  filed^  in 
the  clerk's  office. 


§  1104.  If  the  term  consists  of  two  or  more  separate  w.; 
parts,  the  trial  jurors  for  each  part  must  be  drawn,  and  a  term 
minute  of  the  drawing  must  be  made,  signed,  and  filed,  o? Two 
and  the  subsequent  proceedings  must  be  the  same,  as  if  it  parts, 
was  a  distract  term. 


§  1105.  The  commissioner  may  issue,  to  a  trial  juror  so  Oommis- 
drawn,  a  printed  notice,  informing  him  that  he  has  been  may  isaae 
drawn,  and  wiU  be  dxdy  notified  by  the  sheriff,  and  contain-  jnrora 
ing  copies  of  such  portions  of  this  article,  as  the  commissioner 
deems  advisable. 


§  1106.  The  clerk  must  deliver,  to  the  sheriff,  a  certified  ?^«"5^ 

"  ^  ;  '  to  notify 

copy  of  the  minute,  or  of  each  minute,  if  there  are  two  or  J^^^j^ 
more.    The  sheriff  must  notify  each  juror,  named  therein,  to  wtnrn. 
attend  the  term  or  part,  for  which  he  was  drawn,  by  serv- 
ing upon  him,  at  least  six  days  before  the  commencement 
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'^^'"^^^  thereof,  a  notice,  addressed  to  him,  stating  that  he  has  beeli 
drawn  as  a  trial  juror  f  or^  and  is  required  to  attend,  the 
term  or  part,  specified  in  the  notice.  The  notice  may  be 
served  peLDku^or  by  leaving  it  at  the  juror's  residence, 
or  usual  place  of  business,  with  a  person  of  proper  age  aad 
discretion.  Before  the  commencement  of  the  term  or  part, 
the  sheriff  must  file,  with  the  clerk,  the  certified  copy  of 
the  minute,  with  a  return,  under  his  hand,  indorsed 
thereupon,  or  annexed  thereto,  naming  each  person  notified, 
and  specifying  the  manner  in  which  he  was  notified. 

aerijpf  8  1107.  The  clerk  of  each  court,  for  a  term  of  which  trial 
c«rti^a8  jurors  are  notified  to  attend,  by  the  sheriff,  must  certify  to 
of  servioe.  the  clcrk  of  the  board  of  aldermen,  each  case,  where  less 
than  a  majority  of  the  persons,  named  in  a  minute  of  a 
drawing,  are  returned  as  personally  served.  The  board  of 
aldermen  are  prohibited  from  allowing  or  paying  any  fees 
or  charges  to  the  sheriff,  for  notifying  any  of  thfe  persons 
named  in  that  minute,  or  for  making  a  return  thereupon. 
A  clerk  of  a  court,  who  omits  to  notify  the  clerk  of  the 
board  of  aldermen,  as  prescribed  in  this  section,  is  liable 
to  a  penalty  of  one  hundred  dollars,  for  each  omission,  to  be 
recovered  by  any  person  suing  therefor. 

^^<«rt  §  1108.  At  any  time,  during  the  sitting  of  a  term  of  a 

^a^to^  court  of  record  in  the  city,  the  court  may  direct  an  addi- 

^J[^^^  tional  number  of  trial  jurors  to  be  drawn,  for  the  term,  or 

term.       for  the  part,  at  which  the  order  is  made.    The  order  must 

specify  the  number  to  be  drawn,  and  the  time  of  di-awing. 

The  drawing  must  be  conducted,  as  prescribed  in  sections 

1099  and  1103  of  this  act,  but  without  previous  notice. 

The  sheriff  must  forthwith  notify  each  juror  drawn,  in  such 

manner  as  the  court  directs,  to  attend  the  teiTU  or  part,  at 

the  time  specified  in  the  order. 

oottrt  ^       §  1109.  Where  a  person,  duly  drawn,  and  notified  to 
fine  juror  attend  a  term  of  a  court  of  record,  as  a  trial  juror,  fails  to 

lor  non-  ,  ,,^  •i 

attend-    attend,  at  the  time  specified  in  the  notice,  or  from  day 
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to  day,  the  conrt,  at  that  term,  must  impose  upon  him  a  fine  power  to 
of  not  less  than  fifty  nor  more  than  two  hundred  and  f^]^ 
fifty  dollars.  A  fine  thus  imposed  may  be  wholly  or 
partly  remitted,  by  direction  of  the  jndge,  in  open  court, 
before  the  end  of  the  same  term,  and  upon  good  cause 
shown;  otherwise  it  shall  not  be  remitted,  except  as  pre- 
scribed in  sections  1113  and  1114  of  this  act.  Each  remis- 
sion, so  made  by  the  judge,  with  the  reason  therefor,  must 
be  entered  in  the  minutes  of  the  court.  This  section  applies 
to  a  special  juror,  as  well  as  to  an  ordinary  trial  juror. 


§  1110.  Where  a  person,  duly  drawn  and  notified,  fails  to  -^^^^ 
attend  and  serve,  at  a  term  of  a  court  of  record,  as  required  ^  »>> 
by  law,  without  having  been  excused,  the  court,  besides  •"^^^JJ" 
imposing  a  fine,  as  prescribed  in  tKe  last  section,  may  direct  ««^o- 
the  sheriff  to  arrest  him,  and  bring  him  before  the  court ; 
and,  when  he  has  been  so  brought,  it  may,  in  its  discretion, 
compel  him  to  serva 

§  nil.  A  list  of  trial  jurors,  for  each  of  the  district  Jurow 
conrts,  must  be  selected  by  the  commissioner  of  'jurors ;  and  triot 
mnst  consist  of  not  less  than  fifty,  nor  more  than  one  hun-  how  ael 
dred  jurors.     A  person  shall  not  be  placed  upon  such  a  puuish- 
list,  who  does  not  reside  in  the  district,  in  which  the  court  nou- 
is  held.    The  judge  of  each  district  court  must  impose  a  anoe; 
fine  of  twenty-five  dollars,  upon  each  person,  duly  drawn,  duty; 
and  notified  to  attend  the  court,  as  a  trial  juror,  who  fails  to  'or  neg- 
attend,  as  required  by  the  notice.     The  clerk  of  the  couii; 
Dinst,  within  ten  days  thereafter,  transmit  to  the  commis- 
sioner of  jurors  a  certificate,  showing  that  the  fine  has  been 
80  imposed,  and  stating  how  the  notice  to  attend  was  served 
opon  the  delinquent,  in  order  that  the  same  proceedings 
^J  be  had,  as  in  the  case  of  a  delinquent  juror  in  a  court 
of  record.    A  judge,  or  a  clerk,  who  violates  this  section, 
forfeits  one  hundred  and  fifty  dollars  for  each  offence. 

§  1112.  The  board  for  the  selection  of  grand  jurors  trust,  sherurs 
*t  the  time  when  it  selects  the  grand  jurors  for  each  jury  n^J 
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year,  also  select,  from  the  lists  of  trial  jurors  for  that  year, 
the  names  of  not  less  than  one  hundred  and  twenty,  nor 
more  than  one  hundred  and  fifty  persons,  to  constitute  the 
sherifPs  jurors,  for  that  jury  year.  The  commissioner  of 
jurors  must  forthwith  transmit,  to  the  sheriff  of  the  city 
and  county  of  New- York,  a  list,  certified  by  him,  containing 
the  names  of  the  persons  so  selected,  with  the  proper  addi- 
tions of  each,  and  showing  that  they  have  been  selected,  as 
prescribed  in  this  section.  The  sheriff  must  cause  ballots 
to  be  prepared,  as  prescribed  in  article  second  of  title  third 
of  this  chapter,  and  to  be  deposited  in  a  proper  box. 
Where  the  sheriff  is  authorized  or  required  by  law,  to 
empanel  a  jury  for  any  purpose,  the  requisite  number  of 
ballots  must  be  drawn  from  the  box,  as  prescribed  in  that 
article,  by  the  sheriff,  or  by  his  under-sherifl^  or  deputy- 
sheriff.  But  the  sheriff  may,  in  his  discretion,  divide  the 
names  contained  in  the  list,  into  three  panels,  each  contaiu- 
ing  an  equal  number  of  names,  as  nearly  as  may  be.  In 
that  case,  he  must  designate  the  months,  in  which  each 
panel  will  be  used,  so  that  the  jury  duty  shall  be  distribu- 
ted equally,  as  nearly  as  may  be,  among  the  jurors ;  and 
ballots  shall  be  deposited  in  the  box,  at  the  beginning  of 
each  month,  containing  the  names  of  the  jurors  designated 
for  that  montL 


£2?®^        §  1 1 1 8-  The  commissioner  of  jurors  must  cause  a  notice  to 
^miB-   ^  served  upon  each  delinquent  trial  juror,  returned  as  having 
remH'or^  been  fined,  stating  the  sum  in  which,  and  the  term  at  which 
?tt$  toes.  ^®  ^^  fined,  and  requiiing  him  to  show  cause,  if  he  has  any, 
before  the  commissioner,  at  the  latter's  ofiice,  on  a  specified 
day,  and  at  a  specified  hour,  why  payment  of  the  fine  should 
not  be  enforced.    The  notice  must  be  served  at  least  six' 
days,  before  the  day  therein  specified.    If  the  sheriff's  return 
shows  that  notice  to  attend,  as  a  trial  juror,  was  personally 
served  upon  the  person  fined,  the  notice  to  show  cause,  as  pre- 
scribed in  this  section,  may  be  served  on  him  personally,  or 
by  leaving  it  at  his  residence,  or  usual  place  of  business,  with 
a  person  of  proper  age  and  discretion ;  otherwise  it  must  be 
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served  upon  him  personally.  If  a  person  so  notified  fails  to 
attend,  the  fine  mnst  be  enforced.  If  he  attends,  he  may 
demand  a  hearing  before  the  board  for  the  enforcement  of 
jury  fines  ;  otherwise  the  commissioner  must  decide,  in  the 
first  instance,  with  respect  to  the  sufliciency  of  the  cause 
shown,  if  any ;  and  his  decision,  when  confirmed  by  that 
board,  is  conclusive,  with  respect  to  that  fine.  li  the  person 
fined  demands  a  hearing  before  the  board  of  enforcement, 
the  commissioner  must  appoint  a  time  for  the  hearing ;  and 
the  person  fined  must  then  attend,  without  further  notice. 

§  1114.  The  presiding  justice  of  the  supreme  court,  in  Board  for 
the  first  judicial  department,  the  chief-judge  of  the  court  of  ment^ 
common  pleas,  the  chief -judge  of  the  superior  court,  the  h^; 
chief -justice  of  the  marine  court,  the  mayor,  the  recorder,  Fnga  b^" 
the  city  judge,  the  judge  of  the  court  of  general  sessions,  ^" 
and  the  commissioner  of  jurors,  constitute  the  board  for  the 
enforcement  of  jury  fines.    The  board  must  meet,  at  the 
office  of  the  commissioner  of  jurors,  on  the  last  Monday  in 
October  in  each  year,  and  on  the  last  Monday  of  each 
month  thereafter,  until  and  including  the  following  month 
of  June ;  and  as  much  ofbener,  as  tihe  business  before  it 
reqnirea     Three  members  of  the  board  constitute  a  quo- 
rum.   The  board,  either  upon  a  hearing,  or  when  acting 
npon  the  commissioner's  decision,  as  the  case  requires,  has 
exclusive  power,  except  as  in  this  article  otherwise  pre- 
scribed, to  remit  the  whole  or  any  part  of  a  fine.    The 
board,  or  the  commissioner,  may,  in  its  or  his  discretion,  hear 
testimony,  or  determine  a  case  upon  affidavits ;  and  may,  from 
time  to  time,  adjourn  the  hearing  or  final  disposition  of  a 
particular  case. 

§  1115.  The  board  may  compel  the  attendance  of  any  per-  G«nend 
8on,  required  to  appear  before  it,  as  prescribed  in  the  last  sec-  of  tSld. 
tion  but  one.  •  It  may  issue  a  warrant,  directed  to  the  sheriff 
of  the  city  and  county  of  New- York,  commanding  him  to 
wrest,  and  bring  before  the  board,  a  person,  who  fails  to 
attend,  at  the  time  appointed  for  hearing  his  case,  or  to  pay 
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a  fine  imposed  upon  him,  and  not  remitted  by  the  board. 
If  a  delinquent  trial  juror,  duly  drawn,  and  returned  by  the 
sheriif  as  personally  notified.to  attend  a  term,  or  personally 
notified  to  attend  before  the  commissioner,  as  prescribed  in 
the  last  section  but  one,  is,  in  the  opinion  of  the  board,  able 
to  pay  his  fine,  the  board  may  make  an  order,  directing  the 
sheriff  to  arrest  him,  and  imprison  him  in  the  ^rmty  jail, 
until  the  fine  is  paid,  not  exceeding  thirty  days.  The  sheriff 
must  obey  such  an  order.  The  board  may  make  an  order^ 
directing  that  a  person,  paying  a  fine  imposed  upon  him, 
be  excused  from  jury  duty,  for  a  period  not  exceeding  one 
year. 

§  1116.  After  ten  days  have  expired,  since  the  final 
decision  of  the  board  of  enforcement,  with  respect  'to  a 
fine,  as  prescribed  in  the  last  section  but  one,  if  the  fine 
has  not  been  remitted  or  paid,  the  commissioner  must  issue 
a  warrant,  under  his  hand,  directed  tQ  the  sheriff  of  the 
city  and  county  of  New- York,  reciting  the  facts,  and  com- 
manding the  sheriff  to  collect  from  each  person,  named  in 
the  schedule  annexed  thereto,  the  sum,  set  opposite  that 
person's  name  in  the  schedule,  and  to  pay  over  the  same  to 
the  commissioner.  The  schedule  must  contain  the  names  of 
persons,  fiined  and  notified  to  show  cause,  whose  fines  have 
not  been  wholly  paid  or  remitted ;  it  must  show  the  amount 
of  each  fine,  remaining  unremitted  or  unpaid  ;  and  the  resi- 
dence or  usual  place  of  business  of  each  person  fined,  as  far 
as  it  can  be  conveniently  ascertained.  The  sheriff  must 
collect  each  fine,  by  a  levy  upon  and  sale  of  the  personal 
property  of  the  person  fined,  as  prescribed  by  law,  where 
an  execution  against  property  is  issued  upon  a  judgment, 
rendered  in  a  court  of  record.  The  sheriff  is  entitled,  in 
each  case,  to  the  same  fees  as  upon  such  an  execution,  to  be 
collected  in  the  same  manner.  He  must  return  the  warrant 
and  schedule,  with  his  proceedings  thereupon,  to  the  commis- 
sioner, within  thirty  days  after  the  delivery  thereof  to  him ; 
and  must  then  pay  over  the  money  collected,  less  his  fees. 
His  return  may  be  compelled  by  the  supreme  courts  in  the 
same  manner  as  the  return  of  an  execution  against  prop- 
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ertyy  issued  upon  a  judgment  rendered  in  that  court.  For  '  ^ 
his  failure  to  collect  a  fine,  an  action  may  be  maintained 
against  him,  in  a  case  where  £uch  an  action  may  be  main- 
tamed  by  a  judgment  creditor,  against*  a  sheriff  failing  to 
coUect  an  execution  against  property,  and  with  like  effect. 
The  provisions. of  section  1119  of  this  act  apply  to  such  an 
action. 


§  1117.  The  commissioner  must,  within  thirty  days  after  u»^- 
the  return  of  the  warrant  to  him,  file  with  the  clerk  of  fines  to 

,  be  dook- 

ihe  court,  by  which  each  uncollected  fine  was  imposed,  a  ^^i^ 
certificate,  to  the  effect  that  the  warrant  has  been  returned,  a^  judg- 

•  ,  mental 

and  showing  what  fines  remain  uncollected.  Thereupon  the 
clerk  must  make,  in  the  docket-book  of  judgments,  kept  by 
him,  the  same  entries,  as  nearly  as  may  be,  with  respect  to 
each  uncollected  fine,  as  if  it  was  a  final  judgment,  rendered 
in  an  action.  If  the  fine  was  imposed  by  a  court,  other 
than  the  supreme  court,  the  clerk  thereof  must  immediately 
transmit  a  transcript  of  the  entries,  to  the  clerk  of  the  city 
and  county  of  New- York,  who  must  file  it,  and  make  the 
appropriate  entries,  in  his  docket-book  of  judgments.  The 
commissioner  must  pay  the  clerks'  fees,  at  the  rate  allowed 
for  similar  services,  with  respect  to  judgments.  When  the 
entries  have  been  made,  the  fine,  with  interest,  becomes  a 
lien  upon  the  real  property  of  the  person  fined,  as  if  it  was 
recovered  by  a  judgment  in  the  same  court ;  and  an  execu- 
tion to  collect  it  may  be  issued,  directed  to  the  sheriff  of 
the  city  and  county  of  New- York,  as  upon  such  a  judgment. 
The  commissioner  has,  in  relation  to  the  execution,  and  the 
satisfaction  of  the  fine,  all  the  powers  of  the  attorney  for 
a  party  recovering  such  a  judgment,  in  relation  to  the  judg- 
ment, and  the  execution  issued  thereupon. 


§  1118.  .The  commissioner  of  jurors  must  receive   all  Commis- 
money,  paid  or  collected  for  fines  or  penalties,  as  prescribed  receive 
in  this  article ;  and  he  may  make  aU  payments  therefrom,  ff^*" 
which  he  is  authorized  by  this  article  to  make.     He  must  how  ren- 

«  •  -I  1  •         i»  n  dered  and 

give  a  receipt  for  any  money  paid  to  mm,  for  a  fine  or  aettied. 
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penalty.  He  most  keep  a  just  and  faitlif ol  account  of  all 
receipts  and  payments,  by  items,  showing  the  name  of  the 
person,  from  whom  each  sum  of  money  was  received,  and  to 
whom  each  sum  of  money  was  paid ;  and  must^  at  all  reason- 
able times,  keep  his  account  open  to  public  inspection.  At 
the  end  of  each  calendar  year,  his  account  must  be  verified  by 
his  affidavit^  to  the  effect,  that  it  is^  in  all  respects,  just  and 
true ;  and  that  he  has  not  received  any  sum  of  money,  dur- 
ing the  year,  for  which  he  has  not  charged  himself  in  the 
account.  The  account,  thus  verified,  must  be  audited  and 
certified,  by  at  least  three  other  members  of  the  board  for 
the  enforcement  of  jury  fines ;  and  the  commissioner  must 
thereupon  pay  over,  to  the  chamberlain  of  the  city,  the  bal- 
ance, if  any,  in  his  hands.  The  account^  thus  audited  and 
certified,  must  immediately  be  transmitted  by  the  commis- 
sioner, to  the  clerk  of  the  board  of  aldermen ;  and  must  be 
published  in  the  newspaper,  designated,  as  prescribed  by 
law,  for  the  publication  of  the  official  proceedings  of  city 
officers. 


Corpora-  §  1119.  The  Corporation  attorney  of  the  city  of  New- 
attomey  York  must,  whcu  required  by  the  commissioner  of  jurors, 
cute  fST  prosecute,  in  the  proper  court,  an  action  for  the  collection  of 

penaltiofl*  .... 

oompro-  *  each  penalty,  incurred  as  prescribed  in  this  article ;  unless 
of  aotion.*  he  is  Satisfied,  upon  an  examination  of  the  case,  that  there 
is  a  defence  to  the  action.  The  action  must  be  maintained 
in  the  name  of  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New- York,  as  plaintiffs.  The  commissioner,  with  the 
assent  of  the  corporation  attorney,  may  compromise,  settle, 
or  discontinue,  an  action  so  brought  From  the  proceeds  of 
an  action,  prosecuted  to  judgment  and  execution,  or  com- 
promised, as  prescribed  in  this  section,  the  corporation 
attorney  may  retain  the  taxable  or  taxed  costs.  He  must 
pay  over  the  remainder,  to  the  commissioner. 


fo^^-  §  1 1 20.  A  physician,  who  knowingly  gives  a  false  certificate, 
Ki^ng  ^^  makes  a  false  representation,  for  the  purpose  of  enabling 
tiflStter  ^^  assisting  a  person,  to  be  discharged,  excused,  or  exempted 
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from  service,  as  a  trial  juror  in  the  city  and  county  of  New- 
York,  is  guilty  of  a  misdemeanor. 


§  1121.  A  person,  to  whom  application  is  made,  within  ^^"^ 
the  city  of  New- York,  by  the  commissioner  of  jurors,  or  totumish 
by  his.  authority,  for  information,  as  to  a  fact,  upon  which  tion;pen- 
the  liability  of  himself,  or  any  other  person,'  to  serve  as  a  refusal, 
trial  juror,  depends,  and  who  refuses  to  give  information 
relating  thereto,  which  he  can  give,  or  knowingly  gives 
&l8e  information  relating  thereto ;  or  a  person  who  know- 
ingly makes  to  the  commissioner  of  jurors,  or  to  a  person 
acting  by  his  authority,  a  false  representation,  as  to  the 
identity,  residence,  or  any  other  matter,  relating  to  the 
liability  of  himself  or  any  other  person,  to  serve  as  a  trial 
JQTor,  forfeits  fifty  dollars  for  each  offence. 


§  1122.  A  person  who  gives,  pays,  promises,  or  offers,  ^^^*^"Jjy 
money,  or  any  other  thing,  to  the  commissioner  of  jurors,  bribery  of 
the  sheriff,  the  county  clerk,  or  other  clerk  ot  a  court ;  or  to  |^»  by 
the  deputy  of,  or  a  person  employed  by,  the  county  clerk  or  drawn, 
other  clert  of  a  court ;  or  to  an  officer,  messenger,  or  other 
person,  employed  by  the  sheriff,  or  the  commissioner  of 
jurors;  for  the  purpose  of  enabling  or  assisting  himself,  or 
any  other  person,  named  or  drawn  as  a  trial  juror,  to  evade, 
or  to  be  discharged,  exempted,  or  excused  from  service ;  or 
who  knowingly  makes  a  false  statement  or  representation, 
to  a  judge,  the  commissioner  of  jurors,  or  a  member  of  the 
board  of  enforcement  of  jury  fines,  for  such  a  purpose ;  or 
who  knowingly  retains,  conceals,  suppresses,   or  wilfully 
destroys,  a  notice  to  attend,  before  the  commissioner  of 
jurors,  or  at  a  term  of  a  court,  or  any  other  paper,  relating 
to  the  liability  to  serve,  or  service,  as  a  trial  juror,  left  at  the 
residence  or  place  of   business  of  another,  who  has  been 
named  or  drawn  as  a  trial  juror,  is  guilty  of  a  misdemeanor. 
The  district-attorney  must  prosecute  for  each  offence,  speci- 
fied in  this  or  the  next  two  sections,  which  comes  to  his 

knowledge. 
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i^>  §  1128.  An  officer,  or  a  person  employed  by  the  sheriff 
^^ting  ^7  ^^6  commissioner  of  jurors,  or  by  the  county  clerk,  or 
^^*^  other  clerk  of  a  court,  who  takes  money,  or  any  other  thing 
as  a  gift,  bribe,  or  payment,  for  the  purpose  of  enabling  or 
aasisti^  a  pei;>n,  n^  or  drawn  a^  a^  juror,  to  e^e, 
or  to  be  discharged,  exempted,  or  excused  from  jury  duty; 
or  who  wilfully  and  knowingly  prevents  or  hinders  the  exe- 
cution of  any  provision  of  this  article,  is  guilty  of  a  misde- 
meanor. 

oono^-  §1124.  A  person,  named  or  drawn  as  a  trial  juror,  to  whom 
tS^take'  an  offer  or  suggestion  to  procure  his  dischaige,  exemption, 
bribe,  etc.  ^p  excusc  from  jury  duty,  for  or  in  consideration  of  a  cor- 
rupt inducement  or  reward,  is  made  by  any  person,  and 
who  fails,  within  twenty-four  hours  thereafter,  to  inform 
the  commissioner  of  jurors  thereof,  is  guilty  of  a  misde- 
meanor. 

False  §  1125.  A  person,  who  swears  falsely  in  an  affidavit^  or 

Bwwing;  ^g^iflgg  falsely  upon  an  inquiry,  made  as  prescribed  in 

perjury.    ^^^  article,  is  guilty  of  perjury,  in  a  case  where  falsely 

swearing,  in  an  affidavit,  used  upon  a  motion  in  a  civil 

action,  or  falsely  testifying,  upon  the  trial  of  an  issue  of 

fact  in  such  an  action,  would  constitute  that  crime. 


ARTICLE  SECOND. 

Pbotisionb  BBLATnio  TO  Tbial  Jubobb  ih  thb  Gouittt  of  KnrG& 

Sac.  1126.  QualificationB  of  trial  Juron. 

1127.  PersoxiB  exempt  from  service. 

1128.  Evidence  of  right  to  exemption  in  certain  caees. 

1120.  Length  of  jary  service  required.    Notice  to  juror  to  attend. 
'    1180.  When  court  to  excuse  juror  from  service. 

1181.  Clerk  of  court  to  certify  to  commissiixier,  'as  to  attendance,  excuses, 

fines,  etc.,  of  jurors. 

1182.  Commissioner  of  jurors  to  select  trial  jurors ;  his  general  powers. 
1188.  Id.;  to  receive  fees  and  fines  for  benefit  of  county 

1184.  Supervisors  to  provide  for  his  expenses,  etc. 

1185.  Assessors  to  return  persons  liable,  and  commissioner  to  select  jurors. 

1186.  When  commissioner  to  publish  notice,  and  receive  evidence  of  exemp- 

tion. 

1187.  Commissioner  to  prepare  list,  and  file  transcript. 
;  1188.  Supplemental  lists  may  be  afterwards  made. 
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Sac.  U89.  BallotB  to  be  prepared,  and  deposited  in  box.  ^^^'  ** 

1140.  What  offioere  to  attend  drawing ;  how  many  joroni  to  be  drawn. 

1141.  Proceedings  preliminary  to  the  drawing. 
1143.  Drawing;  how  oond acted. 

1143.  Certificate  to  be  made,  and  boxes  sealed  ap. 

1144.  Subseqaent  drawings ;  how  condncted. 

1145.  Proceedings  when  first  box  exhaosted. 

1146.  CommlsBioner  to  tiansmit  panel  to  aheriff;  sheriff  to  notify  Jarors. 

1147.  Days  for  which  the  jurors  are  to  be  notified.    Excusing  jarors,  and 

changing  days  of  their  attendance. 

1148.  Shetriff  to  make  retam  of  jaxors  noticed. 

1149.  Court  may  at  any  time  order  a  new  paneL    How  drawn. 

1160.  Jarors  in  certain  special  proceedings. 

1161.  Compensation  to  judges,  etc.,  for  services  under  this  article. 

1153.  Court  of  record  to  fine  juror  for  non-attendance.  ^ 
1158L  Juror  may  also  be  arrested,  and  compelled  to  serve. 

1154.  Commissioner  to  notify  jurors  fined  to  appear;  board  for  remisrion. 

and  enforcement  of  fines. 

1155.  Commissioner  to  collect  fines,  and  to  make  return  of  unpaid  fines ; 

precept  thereupon. 

1166.  Fluefl,  not  collected  under  precept,  to  be  docketed  and  enforced  as  judg- 
ments. 

1157.  When  lien  disdiarged. 

1168.  Commissioner,  etc.,  corruptly  omitting  name,  is  guilty  of  felony. 

1169.  Commissioner's  other  wilful  neglect,  a  misdemeanor. 

1160.  Giving  false  information,  or  suppressing  notice,  a  misdemeanor. 

1161.  Penalty  for  physician  giving  false  certificate.  ^ 
1163.  Commissioner  to  report  and  pay  over  money. 

§  1126.  In  order  to  be  qualified  to  serve,  as  a  trial  juror,  Quaiifl. 
in  a  court  of  record  in  tlie  county  of  Kings,  a  person  o?  trK 

,    ,  jurors. 

must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of 
thaf  county. 

2.  Not  less  than  twenty-one,  nor  more  than  sixty  years 
'  of  age. 

3.  The  owner,  in  his  own  rights  of  real  property,  of  the 
value  of  one  hundred  and  fifty  dollars,  or  of  personal 
property,  of  the  value  of  two  hundred  and  fifty  dollars ;  or 
the  husband  of  a  woman,  who  is  the  owner,  in  her  own  right, 
of  real  or  personal  property,  of  that  value. 

4.  In  the  possession  of  his  natural  faculties ;  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound 
mind  and  good  character ;  and  able  to  read  and  write  the 
English  language  understandingly. 
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^^j^       §  1127.  Either  of  the  following  persona,  although  qnali- 
g^™p*    fied,  is  entitled  to  an  exemption  from  service,  as  a  trial 
^^arviee.    juror,  upon  his  claiming  an  exemption,  as  prescribed  in  this 
article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating 
as  such,  and  not  following  any  other  calling. 

2.  A  practicing  physician,  sturgeon,  or  surgeon  dentist, 
having  patients  requiring  his  daily  professional  attention^ 
and  not  following  any  other  calling. 

8.  An  attorney  and  coimseUor  at  law,  in  actual  practice, 
having  causes  in  court,  in  which  he  is  attorney  or  counsel 
for  another  person,  and  not  following  any  other  calling. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  public 
school,  or  in  a  private  school  for  the  instruction  of  pupils 
in  the  usual  branches  of  education,  not  following  any  other 
calling. 

5.  The  liolder  of  an  office,  imder  the  United  States,  or 
the  State,  or  the  county,  or  the  city  of  Brooklyn,  or  a  town 
of  the  county ;  whose  official  duties,  at  the  time,  prevent  his 
attendance  as  a  juror. 

6.  A  captain,  engineer,  or  other  officer,  actually  employed 
upon  a  vessel,  makkg  regular  trips ;  or  a  licensed  pQot,  actu- 
ally  following  that  calling. 

7.  A  superintendent,  conductor,  or  engineer,  employed 
by  a  railroad  company,  other  than  a  street  railroad  com- 
pany ;  or  a  telegraph  operator,  employed  by  a  telegraph 
company;  who  is  actually  doing  duty  in  an  office,  or  along 
the  railroad  or  telegraph  line,  of  the  company,  by  which 
he  is  employed* 

8.  An  officer,  non-commissioned  officer,  musician,  or  pri- 
vate, actually  serving  in  a  brigade,  regiment,  battalion,  com- 
pany, or  troop,  of  the  national  guard  pf  the  State,  uniformed 
and  equipped,  according  to  law,  and  faithfully  performing 
his  duty,  by  making  the  parades,  and  attending  the  drills, 
inspections,  and  reviews,  required  by  law ;  or  a  general  or 
staff-officer,  actually  performing  duty  as  such  ;  or  a  person 
who  has  been  honorably  discharged  from  the  national 
guard,  after  five  years'  service,  in  either  capacity. 
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9.  A  perBOB,  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years'  faithful  ser- 
vice therein.  But^  in  order  to  entitle  a  person  to  exemp- 
tion, under  this  subdivision,  his  service  must  have  been 
performed  before  the  23d  day  of  April,  1863,  either  as  a 
general  or  staff-officer,  or  as  an  officer,  non-commissioned 
officer,  musician,  or  private,  in  a  uniformed  battalion,  com- 
pany, or  troop,  of  the  militia  of  the  State,  and  armed, 
uniformed,  and  equipped  according  to  law ;  or  a  portion 
thereof  during  that  period,  and  in  that  capacity,  and  the 
remainder,  since  the  2.3d  day  of  April,  1862,  as  a  member 
of  the  national  guard  of  the  Stata 

10.  A  person,  who,  after  faithfully  performing  the  duties 
of  a  fireman,  in  a  fire  company  or  fire  department^  duly  organ- 
ized, according  to  the  laws  of  the  State,  for  five  successive 
years,  has  been  honorably  dischai^ed  therefrom  ;  or  who  is, 
at  the  time,  an  officer  or  member  of  a  fire  company,  duly 
oipmized,  according  to  the  laws  of  the  State,  and  faithfully 
performing  his  duty  therein. 

11.  A  person,  who  is  physically  incapable  of  performing 
jniy  duty,  by  reason  of  severe  sickness,  deafn^,  or  other 
physical  disorder. 

12.  A  person  belonging  to  the  army  or  navy  of  the  Uni- 
ted States ;  or  to  the  police  force  or  fire  department  of  *the 
city  of  Brooklyn. 

13.  A  person  otherwise  specially  exempted  by  law. 


§  1128.  The  evidence  of  the  right  to  exemption,  as  pre-  Evidence 
scribed  in  the  last  section,  is  as  follows :  to  eximp 

1.  Under  subdivision  eighth  thereof,  where  the  applicant  certain 
is  a  member  of  the  national  guard,  below  the  rank  of  briga. 
dier-general,  the  certificate  of  the  commanding  officer  of  the 
brigade,  regiment,  battalion,  company,  or  troop,  to  which 

the  applicant  belongs,  dated  within  three  months  of  the 
time  of  presenting  it. 

2,  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where 
the  applicant  has  been  discharged,  the  certificate  of  dis- 
charge ;  accompanied,  where  it  does  not  show  all  the  facts, 
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with  the  affidavit  of  the  applicant,  or  of  another  person, 
acquainted  with  the  facts. 

8.  Under  subdivision  tenth  thereof,  where  the  applicant 
is  an  officer  or  member  of  a  fire  company,  the  certificate  of 
the  foreman,  or  other  chief  officer,  of  the  company,  to  whicli 
the  applicant  belongs,  dated  within  three  months  of  the 
time  of  presenting  it 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the 
applicant ;  or  an  affidavit^  satisfactory  to  the  commissioner, 
of  another  person  in  his  behalf  stating  the  facts,  enti- 
tling the  applicant  to  exemption. 

Each  certificate,  specified  in  this  section,  must  be  accom- 
panied with  satisfactory  proof,  by  affidavit,  of  the  genuine- 
ness of  the  signature  thereto ;  and  each  affidavit  and  cer- 
tificate must  be  filed  with  the  commissioner  of  jurors^  and 
must  be  kept  open  by  him,  at  all  reasonable  times,  to  public 
inspection. 

Length  of      §  1129.  A  pcrsou  shall  not  be  required  to  serve,  as  a 
lio6  nt''  trial  juror,  more  than  six  days,  at  any  term,  for  which  his 
Sfotioe  i»  name  is  drawn,  as  prescribed  in  this  article,  unless  the  court, 
iStimd.     for  good  cause,  otherwise  specially  directs ;  except  that  he 
shall  not  be  discharged,  until  the  close  of  a  trial,  in  which 
he  -is  serving,  at  the  time  when  the  six  days  expire.    A  per- 
son shall  not  be  required  to  serve,  as  a  trial  juror,  except 
by  the  special  order  of  the  judge  presiding  at  or  holding 
the  term,  or  as  otherwise  specially  prescribed  in  this  article, 
unless  at  least  three  days'  previous  notice  to  attend  has 
been  served  upon  him,  as  prescribed  in  section  1146  of 
this  act. 


When  §  1180.  The  judge  presiding  at,  or  holding  k  term,  may, 

exouae      iu  his  discretion,  excuse  a  trial  juror,   attending  thereat, 
^m        from  service,  during  the  whole  or  a  portion  of  that  term,  in 
either  of  the  following  cases : 

1.  Where  he  has  actually  served  as  a  trial  juror,  in  a 
court  of  record  in  the  county,  within  six  months  before  the 
conmiencement  of  the  term,  and  since  the  second  Monday 
of  August,  preceding  the  commencement  thereof. 
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2.  Where  he  haa  actually  served  in  the  countyy  as  a  grand 
juror,  pnrBaant  to  law,  since  the  first  Monday  of  Septem- 
ber, preceding  the  commencement  of  the  term. 

8.  Where  the  interests  of  the  pnblic,  or  of  the  Juror, 
will  be  materially  injured  by  his  attendance ;  or  his  own 
health,  or  the  health  of  a  member  of  his  family,  requires  his 
absence ;  or  his  wife,  or  a  liear  relative  of  himself  or  his 
wife,  has  recently  died. 

§1131.  The  clerk  of  each  court  of  record  in  the  county  ciepkof 

^  •'    court  to 

of  Ejngs,  must,  within  one  week  after  the  close  of  each  certify  to 
term,  for  which  trial  jurors  have  been  drawn,  or  after  the  Jjj*jf^^. 
diflcharge  of  the  trial  jurors,  if  they  are  discharged  before  »»<»'  «»- 
the  close  of  the  term,  return  to  the  commissioner  of  jurors,  Jj'®.^®^ 
the  panel  of  trial  jurors,  with  the  sheriff's  return,  received 
from  the  sheriff,  as  prescribed  in  section  1148  of  this  act, 
or  a  copy  of  each  of  those  papers,  certified  by  the  clerk. 
The  clerk  must  also  deliver  to  the  commissioner  therewith, 
a  certificate,  specifying,  distinctly  and  in  detail,  as  follows : 

1.  The  name  and  residence  of  each  juror,  who  attended 
and  served ;  and  the  number  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused 
or  discharged ;  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who 
did  not  attend  or  serve. 

i.  The  name  and  residence  of  each  person  fined,  and  the 
date  and  amount  of  his  fine. 

The  return  and  certificate  must  be  filed  in  the  office  of 
the  commissioner,  who  must  also  record  therefrom,  upon 
the  list  originally  made  by  him,  the  date  and  amount  of 
service,  performed  by  each  person,  as  therein  set  forth. 

§  1133;  Trial  jurors  must  be  selected  by  the  commis-  Sj™^*^ 
sioner  of  jurors,  who  may  decide  upon  their  qualifications,  J^^  ^ 
and  exemptions,  as  prescribed  in  this  article.    The  com-  !j5j^„. 
nuasioner  may,  from  time  to  time,  appoint,  and  at  pleas-  q^*^;^. 
ure  remove,  one  assistant,  and  as  many  more  assistants^  ^'^ 
clerks,  and  messengers,  as  the  board  of  supervisors  directs. 
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'^"^^^  The  commiBBioner^  and  eacli  assistant^  whom  he  designates 
for  the  purpose,  by  a  certificate,  filed  in  the  office  of  the 
countj  clerk,  may  administer  an  oath  or  affirmation,  in 
relation  to  any  matter,  embraced  within  the  provisions  of 
this  article.  The  conmussioner  must  keep  a  record  of  all 
proceedings  before  him,  or  in  his  office. 

Id.:  to  8  1133.  The  commissioner  is  entitled  to,  and  must  collect, 
toM^iSp  ^^^  ^  ^^Py  ^^  *  paper  furnished  by  him,  the  same  fees  as 
SoMi^  ^'  *^®  clerk  of  a  court  of  record.  He  must  furnish  a  copy  of 
each  paper  filed,  or  proceeding  taken,  in  his  office,  to  any 
person  applying  therefor,  and  paying  the  f eea  All  the 
money  i-eceived  by  him,  for  fees,  or  fines  collected  from 
trial  jurors,  or  otherwise  in  the  discharge  of  his  duties  asi 
commissioner,  must  be  accounted  for  by  him,  and  paid  into 
the  treastuy  of  the  county. 


vuSS'to  §  1184.  The  board  of  supervisors  of  the  county  must 
For  hte^  provide  suitable  rooms,  and  other  acconomodations,  for  the 
^Hjnaea,  ^ge  of  the  conmiissiouer  of  jurors,  and  also  for  the  com- 
pensation of  his  assistants,  clerks,  and  messengers;  and 
for  necessary  printing  and  advertising,  books,  stationery  and 
other  articles,  required  for  the  convenient  dischai^  of  his 
dutiea 


Aueraon      §  1136.  The  assessors  in  the  city  of  Brooklyn,  and  of 
peraonB     each  towu  in  the  county  of  Kings,  or  a  majority  of  them, 
and  com-  must,  after  the  first  day  of  May,  and  on  or  before  the  first 
to  select    day  of  July,  in  each  year,  return,  to  the  commissioner  of 
jurors,  a  vmtten  list,  under  his  or  their  hands,  containing 
the  names  of  all  persons  in  the  city  or  town,  as  the  case 
may  be,  who  are  liable  to  serve  as  trial  jurors ;  and  stating 
the  occupation,  place  of  business,  and  residence,  of  each 
person,  as  far  as  those  particulars  can  be  conveniently  ascer- 
tained.   The  omission  to  include  the  names  of  one  or  more 
persons,  so  liable,  or  any  other  error  or  defect  in  a  list, 
does  not  affect  the  validity  of  any  proceeding,  prescribed 
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in  tbJs  article.  The  coouniflsioner  must,  'within  the  same 
period,  select,  from  the  persons  residing  in  the  county, 
suitable  persons  to  serve  as  trial  jurors.  In  making  the 
retums  or  selection,  the  assessors  and  the  commissioner 
respectively  must  take  the  names  of  those  persons  only, 
whom  they  believe  to  be  qualified  to  serve,  and  not  exempt 
from  service,  as  trial  jurors.  A  list  of  the  names  so  selected 
must  be  made,  by  the  commissioner,  in  a  book,  specifying, 
as  nearly  as  he  has  ascertained  the  facts,  the  occupation, 
the  place  of  business,  and  the  residence  of  each  person, 
mchding  'the  town,  or,  in  the  city  of  Brooklyn,  the  ward. 
In  the  list,  the  towns  must  be  arranged  alphabetically,  and 
the  wards  numaically ;  and  the  names  of  the  jurors  must 
be  arranged  alphabetically,  according  to  their  surnames, 
each  mider  the  name  of  the  town  or  ward,  where  he 
resides. 


§  1136.  As  soon  after  the  first  day  of  June,  in  each  year,  when 
as  the  commissioner  has  made  the  list,  he  must  publish  a  s^nor  to 
notice,  for  at  least  ten  days,  in  at  least  six  daily  newspapers,  notioe, 
published  in  the  county,  to*  the  efEect,  that  the  list  of  trial  oeive  evi- 
jniors  for  the  year  is  ready,  at  his  office,  for  examination  exemp- 
and  correction.    He  must  then  receive  evidence  of  disquali- 
&ations  or  exemptions^  and  must  mark  ^^  not  qualified  ",  or 
^exempt",  in  the  list^  opposite  the  name  of  each  person, 
fonnd  to  be  disqualified  to  serve,  or  exempt  from  serving  as 
a  trial  juror,  as  the  case  requires.     He  must  also  record 
therein,  the  ground  of  each  disqualification  or  exemption. 


§  1137.  On  the  first  Monday  of  August  in  each  year,  or  oommii. 
earlier,  if  the  corrections  can  be  earlier  made,  the  commis-  prepare 
aoner  must  prepare  the  list  of  trial  jurors  for  the  year,  flie'tnms- 
by  copying,  from  his  book,  the  names  of  all  persons,  who 
appear  therein  to  be  liable  to  serve  as  trial  jurors,  with  the 
proper  additions  of  each.    The  conunissioner  must  file  a 
transcript  of  the  list,  verified  by  his  affidavit,  in  the  office 
of  the  county  clerk. 
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Supple-         §  1138.  Supplemental  lists,  containing  the  names  and 
U8t8  may  proper  additions  of  persons,  subsequently  ascertained  to  be 
^yij^'"   liable  to  serve  aa  trial  jurors,  may,  from  time  to  time  there- 
°^*^®'       after,  be  made;  and  transcripts  thereof,  verified  as  pre- 
scribed in  the  last  section,  must  be  filed  in  like  manner,  by 
the  commissioner;     Ballots,  containing  those  names,  must 
be  prepared,  as  prescribed  in  the  next  section,  and  used,  m 
like  manner  as  the  other  ballots  therein  specified^  for  the 
residue  of  the  jury  year. 


BaUototo      §  1139.  The  commissioner  must  prepare  ballots,  by  writ- 
^u^     iug  the  names,  contained  in  the  list,  a  transcript  of  which 
TOBitod  in  was  filed  in  the  office  of  the  county  clerk,  with  the  proper 
^         additions  of  each  person,  on  separate  pieces  of  paper,  which 
must  be  uniform,  as  nearly  as  may  be,  in  appearance.     On 
the  second  Monday  of  August  in  each  year,  he  must  deposit 
the  ballots,  in  the  box  kept  by  him  for  that  purpose,  and 
must  place  his  seal  upon  the  box ;  whereupon  all  jury  bal- 
lots, previously  in  use,  must  be  destroyed.     The  box  must 
be  constructed  with  an  aperture,  large  enough  only  to  conven- 
iently admit  the  hand  of  the  person,  by  whom  the  ballots 
are  to  be  drawn ;  and  the  aperture  must  be  provided  with 
a  cover,  so  arranged  as  .to  be  conveniently  sealed,  when 
closed. 


What       '    §  1140.  The  commissioner  must  seasonably  notify  the 
attend      justicos  of  the  suprcmc  court,  residing  in  the  couuIt^,  the 


drawing; 


how      '  judges  of  the  city  court  of  Brooklyn,  the  county  judge,  and 


many 


Jofors  to  the  justices  of  sessions  of  the  county,  to  attend,  at  his  office, 

on  a  day  designated  by  him,  not  less  than  fourteen  nor  more 

than  twenty  days, .  before  the  day  appointed  for  holding  a 

term  of  a  court  of  record  in  the  county,  at  which  issues  of 

fact  are  triable  by  jury,  in  order  to  witness  and  assist  in 

the  drawing  of  'trial  jurors,  for  that  term.    The  number  of 

trial  jurors,  to  be  drawn  for  each  term,  may  be  fixed  by 

the  judge  who  is  to  preside  at  or  hold  the  term,  by  an  order 

under  his  hand,  delivered  to  the  commissioner.    If  the  nup- 
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ber  has  not  been  so  fixed,  at  the  time  of  the  drawing,  one 
hundred  and  thirty-two  trial  jurors  must  be  drawn  for  the 
term 


§  1141.  If  two  or  more  of  the  judges,  specified  in  the  last  Prooeed- 
section,  attend  with  or  without  one  or  more  justices  of  ummary 
sessions,  the  commissioner  must  break  the  seal  of  the  box,  drawing, 
containing  the  ballots,  open  it,  and  exhibit  the  ballots  for 
their  inspection ;  together  with  his  original  and  each  supple- 
mental  list  of  trial  jurors,  and  also  the  verified  transcripts 
thereof  filed  in  the  county  clerk's  office.  The  ballots,  con- 
taining the  names  of  trial  jurors,  excused  from  service,  for 
the  whole  or  a  portion  of  a  previous  term  of  a  court  of 
record  in  Uie  county,  which  have  not  abeady  been  replaced 
in  the  box,  to  be  redrawn,  must  then  be  replaced  therein ; 
and  the  judges,  attending  the  drawing,  must  take  care, 
when  the  seal  is  broken,  that  they  are  so  replaced.  If 
a  supplemental  list  has  been  made,  and  a  transcript  filed 
since  the  last  drawing,  ballots,  containing  the  names 
appearing  therein,  must,  at  the  same  time,  be  placed  in 
the  box.  The  judges  and  the  commissioner,  or  a  majority 
of  them,  must  appoint  one  of  the  attending  officers  to  draw 
the  baUots  from  the  box,  and  another  to  checkmark  the 
drawing,  as  it  proceeds,  upon  a  copy  of  the  lists,  trans- 
cripts of  which  have  been  filed  with  the  county  clerk. 

§1142.  The  commissioner  must  then  shake  the  box  Drawing; 

_^      bow  oon** 

containing  the  ballots,  so  as  thoroughly  to  mix  them.  The  ducted, 
person,  appointed  for  that  purpose,  must  then,  without 
seeing  the  name  contained  in  any  ballot,  publicly  draw  one 
ballot  from  the  box,  and  read  aloud  the  contents  thereof. 
If  the  drawing  is  for  trial  jurors,  to  serve  in  the  city  court 
of  Brooklyn,  and  the  person  drawn  does  not  reside  in  that 
city,  the  ballot  must  be  returned  to  the  box ;  but  if  he 
resides  in  that  city,  or  if  the  drawing  is  for  trial  jurors,  to 
serve  in  another  court,  the  person,  appointed  to  checkmark 
the  drawing,  must  place,  opposite  the  name  of  the  person 
drawiL  upon  the  copy  of  the  lists,  the  figure  1.    The  ballot 
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^^"^  **  must  then  be  deposited  in  a  second  box,  provided  for  that 
purpose,  and  constructed  like  the  first  box.  Another  bal- 
lot must  then  be  drawn,  in  like  manner,  from  the  first  box : 
and  the  same  process  must  be  repeated,  until  the  requisite 
number  has  been  drawn  ]  except  that  each  name  must  be 
checkmarked  in  its  numerical  order. 


cortm-  §  1143.  When  the  drawing  is  completed,  the  commis- 
made,  ^  siouor,  and  the  judges  by  whom  it  was  conducted,  must  sign  a 
sealed  up!  miuute,  at  the  end  of  the  copy  of  the  lists,  upon  which  the 
checkmarks  have  been  made,  setting  forth  that  the  trial 
jurors,  whose  names  are  contained  therein,  were  duly  drawn 
by  them,  for  the  court  and  the  term  therein  specified,  in  the 
order  denoted  by  the  figures.  The  -judges  must  then  close 
each  box;  and  place,  upon  the  cover  thereof,  their  sealsy 
which  must  not  be  broken,  except  when  necessary  for  a 
subsequent  drawing. 


Subse-  §  1144.  The  proceedings,  upon  each  subsequent  drawing, 

Irawings;  Bjce  the  Same ;  but  the  list,  must  be  checkmarked  with  num- 
duot^.'^"  bers,  commencing  with  the  number  next  in  order,  after  the 
last  number  used  at  the  preceding  drawing. 


Proceed-       §  1145.  After  all  the  ballots  have  been  drawn  from  the 
flprt  box   first  box,  and  deposited  in  the  second  box,  the  commissioner 

exhaust-  '  i«i  •  t      -»•  i 

«d.  must  make  a  new  list,  by  copying  the  lists  used  upon  the 

preceding  drawings,  omitting  the  checkmarks.  He  must 
then  correct  it,  by  properly  indicating  each  person  who  has 
.been  found  to  be  disqualified,  exempt,  dead,  or  not  resident 
within  the  county ;  and  each  person,  who  has  been  excused, 
and  for  what  time.  Thereafter,  when  trial  jurors  are  drawn, 
the  ballots  must  be  draTyn  from  the  second  box ;  the  names 
must  be  checkmarked  on  the  corrected  list ;  and  the  ballots 
not  used  must  be  deposited  in  the  first  box ;  except  that 
where  a  ballot  is  drawn,  containing  the  name  of  a  person 
indicated,  on  the  corrected  list,  as  disqualified,  exempt,  dead, 
or  non-resident,  it  must  be  destroyed ;  and  a  ballot,  contain- 
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ing  the  name  of  a  person  who  has  been  excused,  for  a  period 
then  unexpired,  must  be  returned  to  the  box  from  which  it 
was  drawn,  without  checkmarking. 


§  1146.  Immediately  after  each  drawing  of  trial  jui*ors,  commis- 
the  commissioner  must  prepare  a  panel,  verified  by  his  affi-  traMmit 
davit,  containing  the  names  of  the  jurors  drawn,  with  the  sheriff; 
proper  additions  of  each,  and  stating  for  what  court  and  for  notiiy 
what  term,  they  were  dra^i.    He  must  transnut  ite  panel  '""'* 
to  the  sheriff  of  the  coimty,  who  must  keep  it  on  file,  in  his 
office,  for  public  inspection.    The  sheriff  must  forthwith 
notify  each  juror  named  therein,  to  attend  the  term  for 
which  he  was  drawn,  by  serving  upon  him  a  notice  to  that 
effect,  addressed  to  him.    The  notice  may  be  served  per- 
son^dly,  or  by  leaving  it  at  the  juror's  residence,  or  usual 
place  of  business,  with  a  person  of  proper  age  and  discre- 
tion.   It  must  specify  the  days,  during  which  the  juror  is 
required  to  be  present ;  and  it  may  contain  copies  of  such 
portions  of  this  article,  as  the  sheriff  deems  proper. 


§  1147.  The  thirty-six  trial  jurors,  first  drawn  for  a  term,  Days  for 
or  such  other  number  as  the  judge,  appointed  to  hold  or  jurors  are 
preside  at  the  term,  directs,  must  be  notified  to  be  present,  notified, 
during  the  first  six  days  of  the  term ;  and  the  thirty-six  jurors, 
trial  jurors  next  drawn,  or  such  other  number  as  the  judge  changing 
directs,  must  be  notified  to  be  present,  during  the  next  six  *^®^*- 
days  of  the  term ;  and  a  like  number  during  each  succeeding 
six  days.    The  judge,  holding  or  presiding  at  the  term,  may, 
in  his  discretion,  on  the  application  of  a  trial  juror,  excuse 
Wm,  from  the  whole  or  a  part  of  the  time  of  service,  required 
of  hioL    The  judge  may  also  change  the  time  of  service  of 
a  jnror  to  a  later  day,  during  the  same,  or  a  subsequent 
term  of  the  court.     Each  juror,  whose  time  of  service  is 
clanged  to  a  day  certain,  must  attend,  at  the  opening  of 
court  on  that  day,  and  thereafter  until  discharged,  with- 
out further  notice.    If  he  fails  so  to  do,  he  is  liable  to  the 
Wfflie  punishment,  as  if  he  had  been  personally  notified  by 
&e  sheriff,  to  attend  the  term,  and  to  be  present  on  that 
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''^'^  *"  day.  The  clerk  of  the  court  must  enter  in  a  book,  kept 
for  that  purpose,  the  name  of  each  juror,  who  is  so  excused, 
or  whose  time  of  service  is  changdd. 

sherurto  §  1148;  Before  the  commencement  of  each  term  of  a 
turn  ot  court,  for  which  trial  jurors  have  been  drawn,  as  prescribed 
notified,  in  this  article,  the  sherifE  must  file,  with  the  clerk,  the  panel, 
or  a  copy  of  the  panel,  with  a  return,  under  his  hand,  in- 
dorsed thereupon,  or  annexed  thereto,  showing  the  name  and 
additions  of  each  juror  notified,  the  days  during  which  he 
was  notified  to  attend,  and  the  manner  in  which  he  was 
notified. 

oourt^         §  1149.  At  any  time  durmg  the  sitting  of  a  term  of  a 
^er?*  ^^^   ^f  record   in   the  county,  the    court   may   direct 
''anei       *"^  additional  number  of  trial  jurors,  to  be  drawn  for 
™jj^      that  term.    The  order  must  specify  the  number  to  be  drawn, 
and  the  time  of  drawing.    The  drawing  must  be  conducted 
as  prescribed  in  sections  1141,  1142,  and  1148  of  this  act> 
except  that  notice  is  not  required.     The  sheriff  must  forth- 
with notify  each  juror  drawn,  by  such  a  notice  as  the  court 
directs,  to  attend  the  term,  at  the  time  specified  in  the  order. 

« 

J^iin  §  1150.  In  a  special  proceeding,  pending  before  the 
BpeoWi  county  judge  of  Kings  county,  in  which  a  trial  jury  is 
mgs.  necessary,  the  judge  may  empanel  a  jury,  from  the  trial 
jurors,  who  are  serving,  at  the  time,  in  the  court  of  ses- 
sions of  the  county.  In  a  special  proceeding,  pending 
before  a  judge  of  the  city  court  of  Brooklyn,  in  which  a 
trial  jury  is  necessary,  the  judge  may  empanel  a  jury, 
from  the  trial  jurors,  who  are  serving,  at  the  time,  in 
that  court  If  there  are  no  jurors  serving  in  the  court 
of  sessions,  or  in  the  city  court,  as  the  case  may  be,  the 
judge  may  make  an  order,  requiring  the  commissioner 
of  jurors  to  draw  the  number  of  trial  jurors,  designated 
therein ;  whereupon  the  commissioner  must  draw  the  requi- 
site number,  and  the  sheriff  must  notify  them,  as  prescribed 
in  this  article,  for  drawing  and  notifying  other  trial  jurors. 
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§  1151.  The  board  of   supervisors  of  the  county  must  c^]^n- 
allow  to  each  judge,  including  each  justice  of  the  supreme  JS^s,**^ 
court,  for  the  services  performed  by  him,  as  prescribed  in  2^SJ 
this  article,  such  compensation,  as  the  board  deems  reason-  thiA^ivtu 
able  and  proper.  ®^®' 


§  1162.  Where  a  person,  duly  drawn  and  notified  to  court  of 
attend  a  term  of  a  court  of  record,  as  a  trial  juror,  fails  to  fine  jnror 
attend,  at  the  time  specified  in  the  notice,  or  from  day  to  attend-' 
day,  the  court,  at  that  term,  must  impose  upon  him  a  fine  ^'^' 
of  twenty-five  dollars,  for  each  day  that  he  fails  so  to 
attend.    This  section  applies  to  a  special  juror,  as  well  as 

to  an  ordinary  trial  juror. 

§ 

§  1153.  Where  a  person,  duly  drawn  and  notified,  fails  •^'^'^^^^ 
to  attend   and  serve,  at  a  term  of  a  court  of  record,  as  ^f  arrest- 

.  ,  ®d,  and 

required  by  law,  without  having  been  excused,  the  court,  ©om-^ 
besides  imposing  a  fine,  as  prescribed  in  the  last  section,  serve- 
may  direct  the  sheriff  to  arrest  him,  and  bring  him  before 
the  court;  and,  when  he  has  been  so  brought,  it  may,  in  its 
discretion,  compel  him  to  serve. 


§  1154.  The  commissioner  of  jurors  must  cause  a  notice  ck>mini8. 
to  be  served  upon  each  delinquent  trial  juror,  returned  as  noSfy 
having  been  fined,  stating  the  sum  in  which,  and  the  term  i^^to 
at  which  he  was  fined,  and  requiring  him  to  show  cause,  boardfor 
if  he  has  any,  before  the  board,  specified  in  this  section,  sion  and 
at  the  commissioner's  office,  on  a  day,  not  less  than  three  ment  of 
days  thereafter,  and  at  an  hour  specified  in  the  notice, 
why  the  fine  should  be  remitted.     The  commissioner  must 
notify  the  justices  of  the  supreme  court,  residing  in  the 
county,  the  coimty  judge,  and  the  chief-judge  of  the  city 
court  of  Brooklyn,  to  attend  at  the  same  time  and  place, 
and  act  with  him  as  a  board,  for  the  remission  and  enforce- 
ment of  jury  fines.    It  is  their  duty  to  attend,  and  act 
accordingly.    The  commissioner,  and  two  of  those  justices 
or  judges,  constitute  a  quorum.    The  board  may,  in  its  dis- 
cretion, hear  testimony;  and  it  may,  from  time  to  time, 
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"^^^  **  adjourn  tlie  meetmg,  or  the  hearing  or  final  disposition  of 
a  particular  case.  It  may  remit  the  whole  or  any  part  of  a 
fine ;  but  a  fine  shall  not  be  remitted  or  reduced,  unless  the 
person,  upon  whom  it  has  been  imposed,  or,  if  a  reason 
satisfactory  to  the  board  is  given,  why  his  affidavit  cannot 
be  furnished,  another  person  in  his  behalf,  makes,  and  files 
with  the  commissioner,  an  affidavit,  stating  the  grounds, 
upon  which  a  remission  or  reduction  is  claimed  Each  affi- 
davit, so  filed,  must  be  kept  open  to  public  inspection. 

Oommis-       §  1165.  The  commissioner  of  jurors  must  receive  each 
ooueot     fine,  paid  or  collected,  as  prescribed  in  this  article.     When 
to  make    ten  davs  have  expired,  since  the  final  disposition  of  a  case 
unpaid     by  the  board,  the  coipmissioner  must  file,  in  the  office  of  the 
precept    clork  of  the  court,  a  return,  containing  the  name  of  each 
npon.      juror  fined,  whose  fine  remains  unpaid,  and  a  statement  of 
the  sum  remaining  impaid«    The  clerk  must  thereupon  issue 
to  the  conmiissioner,  a  precept,  under  the  seal  of  the  court, 
specifying  the  name  of  each  person  fined,  and  the  amount 
of  his  fine  remaining  impaid;  and  conmianding  the  com- 
missioner to  levy  and  enforce  collection  of  each  fine,  and  to 
return  the  precept,  with  his  doings  thereupon,  within  ninety 
days  after  the  receipt  thereo£     For  the  purpose  of  collect- 
ing  a  fine,  the  comnussioner  must  levy  upon  and  seU  the 
personal  property  of  a  person  fined,  with  like  effect,  and 
subject  to  the  same  provisions  of  law,  as  where  a  sheriff 
levies  upon  and  sells  personal  property,  by  virtue  of  an 
execution,  issued  upon  a  judgment  of  a  court  of  record. 

Fines,  not     §  1156.  The  coumiissioner  must  return  the  precept,  ac- 

under      cording  to  its  conmiand,  to  the  clerk  of  the  court  issuing  it. 

to^^ '    If  he  fails  so  to  do,  the  court  may  enforce  the  return,  by 

and  en-    attachment  for  contempt.    When  the  precept  is  returned, 

jndg-      the  clerk  must  make,  in  the  docket  of  judgments  kept  by 

Tiim^  the  same  entries,  as  nearly  as  may  be,  with  respect  to 

each  uncollected  fine,  as  if  it  was  a  final  judgment,  rendered 

in  an  action.    If  the  fine  was  imposed  at  a  term  of  the  city 

court  of  Brooklyn,  the  clerk  thereof  must  inunediately 
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transmit  a  transcript  of  the  entries,  ta  the  clerk  of  the  ^^'^ 
county  of  Kings;  who  must  file  it,  and  make  the  appro- 
priate entries  in  his  docket  of  judgments:  When  the 
entries  have  been  made,  the  fine,  with  interest,  becomes 
a  Ken  upon  the  real  property  of  the  person  fined,  as  if  it 
was  recovered  by  a  judgment  in  the  same  court ;  and  an 
execution  to  collect  it  may  b.e  issued,  directed  to  the  sheriff 
of  the  county  of  Kings,  as  upon  a  judgment  The  commis- 
sioner has,  in  relation  to  the  execution,  and  the  satisfaction 
of  the  fine,  aU  the  powers  of  the  attorney  for  a  party  recov- 
ering such  a  judgment,  in  relation  to  the  judgment,  and  the 
execution  issued  thereupon. 

§  1157.  The  lien,  created  by  such  a  docket,  must  be  dis-  when 
charged  by  the  county  clerk,  on  filing  with  him  the  commis-  oharsed. 
doner's  certificate  of  payment. 

§  1158.  If  the  conmdssioner  of  jurors,  or  either  of  his  Oommis- 
ascnstants,  or  a  clerk  or  other  person,  employed  by  him,  cor-  etc.,  oor- 
mptlv  and  without  sufficient  cause,  omits  the  name  of  a  omiti4ng 

•■•     •'  '  name,  is 

pason,  duly  drawn,  from  a  panel  of  trial  jurors,  or  the  bal-  pii^y  of 
H  coataining  the  Bame  of  ^ch  a  person,  from  either  of  '""^- 
the  boxes  prescribed  in  this  article ;  or,  directly  or  indirectly, 
receives  a  fee,  reward,  compensation,  or  advantage,  in  con- 
sideration of,  or  as  an  inducement  to  such  an  omission ;  he 
ifl  guilty  of  a  felony,  and  shall,  on  conviction,  be  punished 
by  imprisonment  in  a  State  prison,  for  a  term  not  less 
than  two,  nor  more  than  five  years. 

§  1159.  A  wilful  omission,  by  the  commissioner,  of  a  Commig- 
duty  required  of  him  by  this  article,  other  than  that  speci-  other  wii 
fied  in  the  last  section,  is  a  misdemeanor.  leot,  a 

miBde- 


meanor. 


§  1160.  A  person,  to  whom  application  is  made,  within  f^^ 
the  county  of  Kings,  by  an  assessor,  or  by  the  commissioner  lorma- 
of  jurors,  or  either  of  his  assistants,  for  information,  as  to  a  ^ppreas- 
fact,  upon  which  the  liability  of  himself,  or  any  other  per-  53**?®*  * 
son,  to  serve  as  a  trial  juror,  depends,  and  who  refuses  to  meaner. 
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give  information  relating  thereto,  which  he  can  give,  or 
knowingly  gives  false  information  relating  thereto;  or  a 
person  who  knowingly  makes  to  an  assessor,  or  to  the  com- 
missioner of  jurors,  or  a  person  acting  by-  his  authority,  a 
false  representation  as  to  the  identity,  residence,  or  any 
other  matter,  relating  to  a  juror,  duly  drawn,  and  pkced  on 
a  panel  to  be  notified ;  or  who  knowingly  retains,  conceals, 
suppresses,  or  wilfully  destroys,  a  notice  to  attend,  left  at  the 
residence  or  place  of  business  of  another,  who  has  been 
drawn  at  trial  juror,  is  guilty  of  a  misdemeanor. 

Penalty  §  1161.  A  physician,  who  knowingly  gives  a  false  certifi- 
lioian  cate,  or  makes  a  false  representation,  for  the  purpose  of 
^se  oer-  enabling  or  assisting  a  person,  to  be  discharged,  excused,  or 
'  "^^  exempted  from  service,  as  a  trial  juror  in  the  county  of 
Kings,  is  guilty  of  a  misdemeanor. 

commi..      §  1162.  The  commissioner  of  jurors  must  make  a  yearly 

Sr  "P<>rt*^*^^  ^^  ^*  supervisors,  of  aU  proceedings  had 

over        before  him,  or  by  him,  in  the  discharge  of  his  duties ;  and 

he  must  pay  over  to  the  county  treasurer,  at  least  once  in 

each  three  months,  all  money  in  his  hands,  which  he  has 

received  as  commissioner. 


TITLE  V. 

IHal  lyy  jwry. 


Asnoia  1.  Formation  of  the  Jury. 
2.  The  yerdict. 


ARTICLE  FIRST. 

FOBMATIOJX  OF  THB  JUBT. 

Sbc.  1168.  Clerk  to  prepare  ballots  of  jurors  for  trlaL 

1164.  Qerk  to  draw  ballots. 

1165.  Mode  of  drawing  ballots. 

1166.  Persons  drawn,  etc.,  to  form  the  jury. 

1167.  Ballots  drawn,  when  to  be  deposited  in  a  second  box. 

1168.  Id. ;  when  to  be  returned  to  the  first  box. 

1169.  Ballote  of  absentees,  etc,  to  be  returned  to  first  box. 
392 


OHAP.  X.]  PORMATION  OP  THE  JXJET.  §§  1163-1166. 

Bml  1170.  New  Jury  may  be  diawn  while  fint  is  empanelled.  ^^^'  ^* 

1171.  When  taleemen  to  be  procoied,  or  jaron  drawn  from  third  box. 

1178.  When  taleemen  to  be  procared. 

1178.  If  Bheriffis  a  partj,  court  may  appoint  a  person  to  act  for  him. 

1174.  Duty  of  sheriff  and  of  talesmen. 

1176.  Jury  competent,  although  containing  none  of  original  panel. 

1178.  Two  peremptory  challenges  in  a  ciyil  action. 
I  1177.  No  challenge  allowed  because  officer  drawing  is  a  party,  etc 

I  1178.  Ko  challenge  allowed  because  officer  notifying  is  a  party,  etc. 

I  1179.  Challenges  in  penal  actions. 

I  1180.  Challenges  how  tried.    Exceptions  to  and  review  of  the  determination 

!  of  the  court,  in  reference  thereto. 


§  1163.  At  the  opening  of  a  term  of  a  court  of  record  at  aerkto 
wldcli  issues  of  fact  are  to  be  tried  by  jury,  the  clerk  must  ba^ts  of 
cause  ballots,  uniform,  as  nearly  as  may  be,  in  appearance,  trial, 
to  be  prepared,  by  writing  the  name  of  each  person,  returned 
to  the  term  as  a  trial  juror,  with  his  proper  additions,  on  a 
separate  piece  of  paper.     He  must  roll  up  or  fold  each 
ballot,  in  the  same  manner,  as  nearly  as  may  be,  so  as  to 
resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  sufficient  box,  from 
which  they  must  be  drawn,  as  prescribed  in  this  article. 

§  1164.  When  an  issue  of  fact,  to  be  tried  by  a  jury,  aerkto 
is  brought  to  trial,  the  clerk,  under  the  direction  of  the  baUots. 
court,  must  openly  draw,  out  of  the  box,  as  many  of  the 
ballots,  one  after  another,  as  are  sufficient  to  form  a  jury. 

§  1166.  Before  the  first  ballot  is  drawn,  the  box  must  be  Mode  of 
closed  and  well  shaken,  so  as  thoroughly  to  mix  the  ballots ;  bauot^^ 
and  the  clerk  must  draw  each  ballot,  without  seeing  the 
name  written  on  any  of  them,  through  an  aperture,  made  in 
the  lid  of  the  box,  large  enough  only  to  admit  his  hand 
conveniently. 

§  1166.  The  first  twelve  persons  who  appear,  as  their  Persons 
luunes  are  drawn  and  called,  and  are  approved  as  indifferent  eto.7to 
between  the  parties,  and  not  discharged  or  excused,  must  j^  *^* 
be  sworn ;  and  constitute  the  jury  to  try  the  issua 
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BaUotB  §  1167.  The  ballotB,  containing  the  names  of  the  jorois 
whento  ^^  swom,  must  be  then  deposited  in  another  box,  and  there 
posited  In  ^^P^  apart  from  the  other  ballots,  until  that  jury  is  dis- 

aseo^ 
box. 


"""""^   charged. 


Id.;  When     §  1168.  After  that  juTj  is  discharged,  the  ballots  con- 

tnmed  to  taiuing  their  names  must  be  again  rolled  up  or  folded,  as 

box.        prescribed  in  section  1163  of  this  act,  and  returned  to  the 

box,  from  which  they  were  first  taken ;  and  the  same  course 

must  be  pursued,  as  often  as  an  issue  is  brought  to  trial  by 

a  jury. 


BaUotB  of      §  1169.  The  ballot,  containing  the  name  of  a  juror,  who 

?eereto..  is  abscut,  whcu  his  name  is  drawn  or  caUed,  or  is  set  aside, 

tnrned^o  or  oxcuscd  from  scrviug  on  that  trial,  must  be  again  rolled 

*  ^^^  up  or  folded,  in  the  same  manner  as  before,  and  returned 

to  the  box,  containing  the  undrawn  ballots,  as  soon  as  the 

jury  is  swom. 

New  Jury  §  ll70.  If  an  issuc  is  brought  to  trial  by  a  jury,  while 
drawn  a  jujy  is  empanelled  in  another  cause,  at  the  same  term, 
is  empan^  and  uot  then  discharged,  the  court  may  order  a  jury,  for 
the  trial  of  that  issue,  to  be  drawn,  out  of  the  box  contain- 
ing the  ballots  then  undrawn ;  but,  in  any  other  case,  the 
ballots,  containing  the  names  of  all  the  trial  jurors,  returned 
at,  and  attending  the  term,  must  be  placed  together  in  the 
same  box,  before  a  jnry  is  drawn  therefrom. 

When  §  11^1.  If  a  sufficient  number  of  jurors,  duly  drawn  and 

to^bepro-  notified,  do  not  attend,  or  cannot  be  obtained,  to  form  a  trial 

jurow^'  i^^Jy  til©  court  may,  in  any  county  except  Westchester, 

fy^^     direct  the  sheriff  to  require  the  attendance  of  such  a  number 

third  box.  ^^  talesmen,  from  the  bystande??s,  or  from  the  county  at 

large,   qualified  to  serve   as    trial   jurors,    as   it    deems 

sufficient  for  the  purpose.    In  Westchester  county,  the  court 

must,  and  in  any  other  county,  except  New- York  and  Kings, 
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it  may,  in  its  discretion,  instead  of  directing  the  sheriff  to 
require  talesmen  to  attend,  direct  him  to  draw  a  sujQSlcient 
number  of  ballots  from  the  third  box,  kept  by  the  comity 
clerk,  as  prescribed  in  title  third  of  this  chapter,  and  to 
notify  the  persons  thns  drawn,  to  attend.  If,  for  any 
reason,  a  sufficient  number  of  jurors  to  try  the  issue  is 
not  obtained,  from  the  persons  notified,  under  an  order 
made  as  prescribed  in  this  section,  the  court  may  make 
another  order,  or  successive  orders,  until  a  sufficient  num- 
ber is  obtained ;  and  in  making  each  order,  the  court  may 
exercise  the  same  discretion,  as  in  making  the  first  order. 


§  1172.  In  any  county,  except  New-York,  Kings,  or  when 
Westchester,  the  court  may  also  direct  the  sheriff  to  require  to bepr^ 
the  attendance  of  such  a  number  of  qualified  talesmen,  for 
the  trial  of  an  issue  of  fact,  as  it  deems  sufficient,  where, 
by  reason  of  one  or  more  juries  being  empanelled,  or  for 
any  other  reason,  no  ballot  remains  undrawn ;  or  where, 
in  consequence  of  jurors  being  set  aside,  a  juror  cannot  be 
obtained,  for  the  trial  of  that  issue,  from  the  list  of  those 
returned. 


§  1173.  Ify  in  a  case  specified  in  the  last  two  sections,  the  if  Bheriir 
sheriff  is  a  party  to  the  issue,  the  court  must  appoint  a  dis-  oourt"*^ 
interested  person,  to  act  in  place  of  the  sheriff.    For  that  pSn t*^ 
purpose,  the.  person  so  appointed  possesses  aU  the  powers,  to*aot^?o 
Mid  is  subject  to  all  the  duties  and  liabilities  of  the  sheriff,    ^' 
with  respect  to  the  matters  specified  in  those  sections. 

§  1174.  The  sheriff,  or  person  appointed  by  the  court.  Duty  ot 
mnst  notify  the  requisite  number  of  persons  to  attend,  and  ind^ 
Baake  return  thereof,  as  prescribed  in  section  1048  of  this  **^®""®'^ 
act;  except  that  each  person  must  be  required  to  attend         ' 
forthwitL    Each  person  so  notified  must  attend  forthwith. 
Mid,  unless  excused.by  the  court  or  set  aside,  must  serve  as 
a  jnior  upon  the  trial    For  a  neglect  or  refusal  so  to  do, 
he  may  be  fined,  in  the  same  manner  as  a  trial  juror,  regu- 
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larly  drawn  and  notified,  as  prescribed  in  tlis  chapter;  and 
lie  is  subject  to  the  same  exceptions  and  challenges,  as  any 
other  trial  juror. 

Jury  com-  §  1175,  It  is  not  a  valid  objection  to  a  jury,  procured  as 
^though  prescribed  in  the  last  four  sections,  that  it  contains  none  of 
ing  none  the  juTors  Originally  returned  to  the  term. 

nal  paneL 

Two  §  1176.  Upon  the  trial  of  an  issue  of  fact,  joined  in  a 

tory  ofiai-  civil  actiou,  in  a  court  of  record,  or  not  of  record,  each  party 
a  oivu      may  peremptorily  challenge  not  more  than  two  of  the  per- 
sons, drawn  as  jurors  for  the  trial 


action. 


Noohai-  §  1177.  It  is  not  a  good  cause  of  challenge,  to  the  panel 
auoired  or  array  of  trial  jurors,  in  an  action  in  a  court  of  record- 
offloep  that  the  officer  who  drew  them  is  a  party  to,  or  interested 
is  a  party,  in  the  actiou,  or  counsel  or  attorney  for,  or  related  to,  a 
party. 


Noohai-       §  1178.  It  is  not  a  good  cause  of  challenge  to  the  panel 

ISfo^ed    or  array  of  trial  jurors,  in  an  action  in  a  court  of  record, 

oflSw  ^    that  they  were  notified  to  attend  by  an  officer,  who  is  a 

Sua  party,  party  to,  or  interested  in,  the  action,  or  related  to  a  party; 

unless  it  is  aUeged  in  the  chaUenge,  and  is  estabKshed,  that 

one  or  more  of  the  jurors  drawn  were  not  notified,  and  that 

the  omission  was  intenti9naL 


OhflUen-  §  1179.  In  a  penal  action,  in  a  court  of  record,  or  not  of 
penal  rccord,  to  recover  a  sum  of  money,  it  is  not  a  good  cause 
of  chaUenge  to  a  trial  juror,  or  to  an  officer  who  notified 
the  trial  jurors,  that  the  juror  or  the  officer  is  liable  to  pay 
taxes^  in  a  city,  town,  or  county,  which  may  be  benefited 
by  the  recovery. 

Ghauen-       §  1180.  A  challenge  of  a  juror,  or  a  challenge  to  the 
^°^   panel  or  array  of  jurors,  must  be  tried  and  detennined  by 
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the  court  only.    Either  party  may  except  to  the  detenni-  j^^ 
nation,  and  it  may  be  reviewed,  upon  a  question  of  fact^  or  a  ^d  re^ 
question  of  law,  or  both,  as  where  an  issue  of  fact  presented  ^bTdt' 
by  the  pleadings  is  tried  by  the  court ;  except  that  where  So2^ 
one  or  more  exceptions  are  taken,  to  the  rulings  of  the  court,  in  raf^?' 
made  after  the  jury  is  empanelled,  an  exception  to  the  theroto. 
determination  of  a  challenge  must  be  heard  at  the  same 
time ;  and  the  case  must  contain  the  matters  necessary  to 
present  ii^  upon  the  facts,  or  the  law,  or  both. 


ASTIOLE  SECOND. 


I  Thb  Vbbdiot. 


Sk.  1181.  DiMhAige  of  juzy  foiling  to  agiee. 

1182.  Plaintiff  cannot  submit  to  nonsuit  after  jury  retiies. 
1188.  In  action  to  recover  money,  jury  to  assess  damages. 

1184.  How  double,  treble,  or  increased  damages,  found  and  awarded. 

1185.  When  yerdict  to  be  taken,  subject  to  the  opinion  of  the  court. 

1186.  General  and  special  yerdict  defined. 

1187.  General  or  special  verdict,  when  tendered ;  special  finding  with  gen- 

eral yerdict. 

1188.  Special  finding  controls  general  verdict. 

1189.  Entry  of  verdict ;  subsequent  proceedings. 

§  1181.  Where  a  jury  is  empanelled  to  try  an  issue,  to  Discharge 
nu^e  an  inquiry,  or  to  assess  damages,  in  an  action  in  a  failing  to 
court  of  record,  or  not  of  record,  or  in  a  special  proceeding 
before  an  officer,  if  the  jurors  cannot  agree,  after  being  kept 
together,  for  such  a  time  as  is  deemed  reasonable,  by  the  court 
before  which,  or  the  officer  before  whom,  they  were  empan- 
elled, the  court  or  officer  may  discharge  them,  and  issue  a 
precept  for  a  new  jury,  or  order  another  jury  to  be  drawn,  as 
the  case  requires ;  and  the  same  proceedings  must  be  had 
before  the  new  jury,  as  if  it  was  the  jury  first  empanelled. 


§  1183,  It  is  not  necessary,  in  an  action  in  a  court  of  Piaintiir 
record,  to  call  the  plaintiff,  when  the  jurors  are  about  to  eubmit  to 

JTi«  •%•  t-i  t    •      •im    •  1  •         nonsuit 

deliver  their  verdict ;  and  the  plamtifiE,  m  such  an  action,  after  jury 

retires* 

cannot  submit  to  a  nonsuit,  after  the  cause  has  been  com- 
mitted to  the  jury,  to  consider  of  the  verdict 
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§§1183-1187.  THE  VBEDIOT.  [chap.  x. 

iSSon      §  1183.  In  an  action  to  recover  a  sum  of  money  only, 
moneyr"  ^  *  vordict  is  f otuid,  either  in  favor  of  the  plaintiff  or  in 
asses'     favor  of  a  def endanty  who  has  set  up  a  counterclaim  for  a 
damages.  ^^^^^^  ^|  money,  the  jury  must  assess  the  amount  of  damages. 
The  jury  may  also,  under  the  direction  of  the  court,  assess 
the  amount  of  the  damages,  where  the  court  directs  judg- 
ment for  the  plaintiff,  on  the  pleadings. 


Smbie  §  1184.  Where  double,  treble,  or  other  increased  dam- 
trebie,  OP  agcs,  are  given  by  statute,  single  damages  only  are  to  be 
dam^es,  found  by  the  jury ;  except  in  a  case  where  the  statute  pre- 
and         scribes  a  different  rule.     The  sum  so  found  must  be  increased 

awarded. 

by  the  court,  and  judgment  rendered  accordingly. 


v^Stto  §  11^5-  Where,  upon  the  trial  of  an  issue  by  a  jury,  the 
Bub^t  to  ^^^^  presents  only  questions  of  law,  the  judge  may  direct 
Ion  o?  tiie  *^®  3^^  ^  render  a  verdict,  subject  to  the  opinion  of  the 
court.       court. 


General        g  1186.  A  general  vei^dict  is  one,  by  which  the  jury  pro- 
▼er^t     nounces,  generally,  upon  all  or  any  of  the  issues,  in  favor 
defined,    either  of  the  plaintiff,  or  of  the  defendant     A  special  ver- 
dict is  one,  by  which  the  jury  finds  the  facts  only,  leaving 
the  court  to  determine,  which  party  is  entitled  to  judgment 
thereupon. 


General        §  1187.  In  an  actiou  to  recover  a  sum  of  money  only,  or 
veXt!^  real  property,  or  a  chattel,  the  jury  may  render  a  general 
rendered;  or  a  Special  vcrdict,  in  its  discretion.     In  any  other  action, 
finding     except  whcre  one  or  more  specific  questions  of  fact,  stated 
erai  ver-   under  the  direction  of  the  court,  are  tried  by  a  jury,  the 
court  may  direct  the  jury  to  find  a  special  verdict,  upon  all 
or  any  of  the  issues.    Where  the  jury  finds  a  general  ver- 
dict, the  court  may  instruct  it  to  find  also  specially,  upon 
one  or  more  questions  of  fact,  stated  in  writing.    Tlie  spe- 
cial verdict  or  special  finding  must  be  in  writing;  it  must 
be  filed  with  the  clerk,  and  entered  in  the  minutes. 
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CHAP.  X.]  JUBOES  AND  JUBEES.  §§  1188-1190. 

§  1188.  Wiere  a  special  finding  is  inconsistent  witli  special 
a  general  verdict,  the  former  controls  the  latter,  and  the  ^nte^is 
court  must  render  judgment  accordingly*  vwliot . 


§  1189.  When  the  jury  renders  a  verdict,  or  finds  upon  Bntr^of 
one  or  more  specific  questions  of  fact,  stated  under  the  Bubse-  ' 
direction  of  the  court,  the  clerk  must  make  an  entry  in  his  prooeed- 
minutes,  specifying  the  time  and  place  of  the  trial;  the 
names  of  the  jurors  and  witnesses;  the  verdict,  or  the 
questions  and  findings  thereupon,  as  the  case  requires ;  and 
the  direction,  if  any,  which  the  court  gives,  with  respect  to 
the  subsequent  proceedings.     Upon  the  application  of  the 
party  in  whose  favor  a  general  verdict  is  rendered,  the 
derk  must  enter  judgment,  in  conformity  to  the  verdict, 
unless  a  different  direction  is  given  by  the  court 


TITLE  VI. 


MiBceUomeaas  provisiona,  mcVuding  those  relating  to  embra- 
cery, cmd  other  acta  of  misconduct. 

Sio.  1190.  Trials  by  jury  to  be  as  herein  provided ;  juries  of  part  aliens  abolished. 

1191.  Venire  not  necessary. 

1192.  Jurors  not  to  be  questioned  for  their  verdict. 
1198.  Penalty  where  jnror  takes  gift,  etc. 

1194.  Embracery ;  penalty  therefor. 

1195.  Penalty  for  juror's  non-attendance  in  special  proceeding. 

1196.  Sheriff,  etc.,  to  keep  jury  in  special  proceeding;  penalty. 

1197.  Notice  of  imposition  of  fine. 

1198.  Special  return  of  delinquency  and  fine  to  county  court. 

1199.  Collection  or  remission  of  fine. 

§  1190.  A  trial  by  a  jury,  of  an  issue  of  fact,  joined  in  a  Trials  bv 
civil  action,  in  a  court  of  record,  must  be  had,  as  prescribed  aaherein 
in  this  chapter ;  except  in  a  case  where  it  is  otherwise  spe-  J^es  of 
cially  prescribed  by  law.     An  alien  is  not  entitled  to  a  jury,  aUens 

^    1    .  -    -..  .  .         "^    abolished. 

composed  in  part  of  aliens  or  strangers,  m  an  action  or 
Bpecial  proceeding,  civil  or  criminal. 
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§§  1191-1195. 


JUBOBS  ASD  JXTBEES. 


[OHAf  .  X. 


fill  'H  I' -TJJ  A 

Venire         §  1191.  A  venire  to  procure  jurort  cannot  be  issued  in  a 
rw^neoeft-  ^^^  action,  brouglit  in  a  court  of  record,  except  as  spe- 


cially prescribed  by  law. 


Jurors         §  1192.  A  juror  shall  not  be  questioned^  and  is  not  sub- 

q^ues-       ject  to  an  action,  or  other  liability,  civil  or  criminal^  for  a 

their  ver-  vcrdict  rendered  by  him,  in  an  action  in  a  court  of  record, 

or  not  of  record,  or  in  a  special  proceeding  before  an  officer, 

except  by  indictment,  for  corrupt  conduct,  in  a  case  pre- 

8cribed  by  law. 


Penalty 
where 
juror 
takes 
gift,  eto. 


§  1193.  A  person,  drawn  or  notified  to  attend,  as  a  trial 
juror,  in  an  action  in  a  court  of  record,  or  not  of  record,  or 
in  a  special  proceeding  before  an  officer,  who  takes  any 
thing  to  render  his  verdict,  or  receives,  from  a  party  to  the 
action  or  special  proceeding,  a  gift  or  gratuity,  forfeits  ten 
times  the  sum,  or  ten  times  the  value  of  that,  which  he  took 
or  received,  to  the  party  to  the  action  or  special  proceeding, 
aggrieved  thereby ;  and  is  also  liable  to  that  party,  for  his 
damages  sustained  thereby;  besides  being  subject  to  the 
punishment,  prescribed  by  law. 


JEhnbra- 
eery; 
penalty 
therefor. 


§  1194.  An  embraceor,  who  procures  a  person,  drawn  or 
notified  to  attend,  as  a  trial  juror,  to  take  gain  or  profit,  con- 
trary to  the  last  section,  forfeits  ten  times  the  sum,  or  ten  times 
the  value  of  that,  which  was  so  taken,  to  the  party  aggrieved 
thereby ;  and  is  also  liable  to  that  party  for  his  damages  sus- 
tained thereby ;  besides  being  subject  to  the  punishment, 
prescribed  by  law. 


Penalty 
for 

juror's 
non-  * 
attend- 
ance in 
special 
proceed- 
ing. 


§  1195.  A  person,  who  has  been  lawfully  and  personally 
notified  to  attend,  as  a  trial  juror,  to  inquire  into  a  matter 
or  thing,  or  to  hear  and  try  a  controversy,  in  a  special  pro- 
ceeding, pending  before  a  judge,  justice  of  the  peace,  com- 
missioner, or  other  officer,  and  who  wilfully  neglects  to 

attend,  as  required  by  the  notice,  may  be  fined  by  the  offi- 
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CHAP.  I.]  JXJEOES  Ain)  JUEIBS.  §§  1196-1199. 

cer,  in  a  stun,  not  exceeding  twenty-five  dollars.  But  this 
section  does  not  extend  to  a  case^  where  special  provision 
is  made  hj  law,  for  punishing  the  default  of  a  trial  juror. 

§  1196.  A  sheriff,  constable,  or  other  officer,  who  notified  f^®*^* 
jurors  to  attend,  in  a  case  specified  in  the  last  section,  must,  l^j^^ 
when  directed  by  the  officer,  before  whom  the  special  pro-  ^?®®^" 
ceeding  is  pending,  attend,  and  take  charge  of  the  jury.  P^^^a^^y- 
For  a  wilful  neglect  to  obey  such  a  direction,  or  for  any 
misconduct,  while  attending  the  jury,  by  which  a  right  or 
remedy  of  a  party  to  the  special  proceeding  may  be  impaired 
or  prejudiced,  he  must  be  fined,  by  that  officer,  in  a  sum 
not  exceeding  twenty-five  dollars. 

§  1197.  Where  a  fine  is  imposed,  in  a  case  specified  in  ^*^.^' 
the  last  two  sections,  written  notice  thereof,  must  be  served  ^^  ®* 
npon  the  person  fined,  to  the  end  that  he  may  apply  to  the 
officer  imposing  it,  for  the  remission  of  the  whole  or  a  part 
thereof,  upon  proof  that  he  had  a  reasonable  excuse  for 
his  neglect  or  misconduct,  or  that  other  good  cause  exists 
for  the  remission. 

§  1198.  If,  within  thirty  days  after  the  service  of  the  ^J^^^^ 
notice,  the  fine  has  not  been  remitted  by  the  officer  impos-  ^eun- 
ing  it,  he  must  make  a  special  return  of  the  delinquency  or  »jd  fine 
misconduct,  for  which  the  fine  was  imposed,  and  of  the  ^^^^ 
amonnt  of  the  fine,  accompanied  with  proof,  by  affidavit, 
of  service  of  the  notice  specified  in  the  last  section,  to  the 
next  term  of  the  county  court  of  the  county,  in  which  the 
delinquent  resides. 

§  1199.  The  county  clerk'  must  deliver  to  the  district-at-  OoUeo- 

"  •^  ,  tionor 

tomey,  a  copy  of  the  return  and  of  the  affidavit,  at  the  '^^^^^^ 
time  when  he  delivers  to  him  copies  of  the  minutes  of  finest 
imposed  by  the  county  court.    The  fine  must  be  collected, 
or  it  may  be  remitted  or  reduced,  in  the  same  manner  as 

a  fine  imposed  by  the  county  court,  upon  a  defaulting  trial 

JTlTOr. 

[51]  401 


§§  1200-120L         JUDGMENTS ;  GENERAL  •PBOYISIONS.    l<miA:B.  xt 


TinAi. 


CHAPTER  XI. 

JUDGMENTS. 

TITLE     L — JtrDOioENT  or  an  Aonoir. 

TITLE    n. — SxiDausEnB  taksk  without  proobbs. 

TITLE  in. — YAOArmo   ob    SKrnNa   Asms   a  judqmbht,  iob 

IBBBGULABTTT  OB  EBBOB  IK  FACT. 

TITLE  L 

Judffment  in  cm  action. 

Abtiolb  1.  Geneial  pioviMonfl. 

2.  Mode  of  taking,  entering,  and  enforcing  a  Jndgment. 
8.  Docketing  a  judgment;  effect  thereof,  as  a  lien  upon  real  piopertj; 
suspending  and  discharging  the  Hen  ;  satisfaction  and  assignment 
of  a  Judgment. 

ARTICLE  FIRST. 

Gknbbal  Pboyibions. 

Bna  1200.  Definition  of  final  jadgmenl 

1201.  Definition  of  interlocutorj  judgment. 

1202.  When  judgment  maj  be  entered. 

1208.  Judgment  to  be  entered  at  a  term  held  by  one  Judge. 
1204.  Judgment  may  be  for  or  against  any  of  the  parties. 
120&  When  a  soTeral  Judgment  may  be  taken* 

1206.  Judgment  for  or  against  a  married  woman. 

1207.  When  Judgment  for  plaintiff  not  to  exceed  Judgment  demanded. 
1206.  Bate  of  damages. 

1209.  Effect  of  judgment  dismissing  the  complaint. 

1210.  Judgment  against  a  dead  person. 

1211.  Judgment  to  bear  interest. 

Definition     §  1200.  A  judimient  is  final,  where  it  is  the  final  dete^ 
%^     miLtion  of  ttle  ^te  of  the  parties  to  the  action. 

ment.  ^  ^ 

Definition     §  1201.  A  judgment  is  interlocutory,  where  it  is  a  deter- 

i°d^    .mination  of  the  action,  or  of  an  issue  presented  by  the 
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ABT.1. 


pleadings ;  but  either  leaves  to  be  determined,  by  the  final 
judgment,  the  extent  of  the  recovery,  or  other  relief,  to 
which  the  successful  party  is  entitled ;  or  reserves  a  ques- 
tion, which  must  be  determined,  before  final  judgment  can 
be  awarded. 


§  1202.  Judgment  may  be  entered  in  term  or  vacation,   when 

may  be 
entered. 

§  1203.  Judgment  must  be  entered,  in  the  first  instalnce,  judgment 
pursuant  to  the  direction  of  the  court,  at  a  term  held  by  tered  at  a 

,1  ,1  ••■  •••.I*       term  held 

one  judge;   except  where  special  provision  is  otherwise  by  one 

1     ■•       T  judge. 

made  by  law. 


§  1204.  Judgment  may  be  given  for  or  against  one  or  Judgment 
more  plaintiffs,  and  for  or  against  one  or  more  defendants,  for  or 
It  may  determine  the  ultimate  rights  of  the  parties  on  the  any  of  the 
«n,e  side,  »  between  themadve^ ;  and  it  m.y  g-^n^  to  .  "^ 
defendant,  any  affirmative  relief,  to  which  he  is  entitled. 


§  1205.  Where  the  action  is  against  two  or  more  defend-  when  a 
ants,  and  a  several  judgment  is  proper,  the  court  may,  in  judgment 
its  discretion,  render  judgment,  or  require  the  plaintiff  to  taken, 
take  judgment,  against  one  or  more  of  the  defendants ;  and 
direct  that  the  action  be  severed,  and  proceed  against  the 
others,  as  the  only  defendants  therein. 

§  1206.  Judgment  for  or  against  a  married  woman,  may  jadg- 
be  rendered  and  enforced,  in  a  court  of  record,  or  not  of  S^iSp^Sst 

1  .  A    1  .1  a  married 

record,  as  if  she  was  smgle.  woman. 


§  1207.  Where  there  is  no  answer,  the  judgment  shall  when 
not  be  more  favorable  to  the  plaintiff,  than  that  demanded  for  plain- 

•  ,  ^         ,       '  tiff  not  to 

in  the  complaint.    Where  there  is  an  answer,  the  court  e^tceed 

...  ,  judgment 

may  permit  the  plaintiff  to  take  any  judgment,  consistent  d^mand- 
with  the  case  made  by  the  complaint,  and  embraced  within 
the  issue. 
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§§  1208-1211.  JUDGMENTS ;  GBJTEBAL  PEG  VISIONS,     [ohap.  il 

Bate  of        §  1208.  Where  either  party  is  entitled  to  recover  dam- 
**°^'*®'*  ages,  he  may  recover  any  rate  of  damages,  which  he  might 
have  heretofore  recovered,  for  the  same  cause  of  action. 


^r^*ent      §  1209.  A   final    judgment,  dismissing  the  com^plaint, 
Sgthe "    either  before  or  after  a  trial,  rendered  in  an  action  hereafter 
?22^^      commenced,  does  not  prevent  a  new  action  for  the  same 
cause  of  action,  unless  it  expressly  declares  that  it  is  ren- 
dered upon  the  merits. 

m^  §  1210.  Where  a  judgment  for  a  sum  of  money,  or  direct- 

agtoit  a  ij^g  the  payment  of  money^  is  entered  against  a  party,  after 
pereon.  j^jg  death,  in  a  case  where  it  may  be  so  taken,  by  special  pro- 
vision of.law,  a  memorandum  of  the  party's  death  must  be 
entered,  with  the  judgment,  in  the  judgment-book,  indorsed 
on  the  judgment-roll,  and  noted  on  the  margin  of  the  docket 
of  the  judgment.  Such  a  judgment  does  not  become  a  lien 
upon  the  real  property,  or  chattels  real,  of  the  decedent; 
but  it  establishes  a  debt,  to  be  paid  in  the  course  of  admin- 
istration. 


Judgment  §  1211.  A  judgment  for  a  sum  of  money,  rendered  in  a 
terest.  "  court  of  record,  or  not  of  record,  or  a  judgment  rendered  in 
a  court  of  record,  directing  the  payment  of  money,  bears 
interest  from  the  time  when  it  is  entered.  But  where  a 
judgment  directs  that  money  paid  out  shall  be  refunded  or 
repaid,  the  direction  includes  interest  from  the  time  when 
the  money  was  paid,  unless  the  contrary  is  expressed. 


ABTIOIiE  SECOND. 

MODB  OF  TAXnxa,  VSTBBJJXa,  ASD  BHFOBODirO  ▲  JUDOICSHT. 

8bo.  1212.  Judgment  by  defaalt,  in  certain  actions  on  contract ;  how  taken. 
1218.  Amount  of  Judgment  in  such  cases ;  liow  determined. 

1214.  Application  to  court  for  judgment  by  default ;  when  necessarj. 

1215.  Proceedings  on  such  an  application. 

1216.  Application  for  judgment,  in  case  of  service  by  publication. 

1217.  Attachment  and  undertaking  for  restitution,  required  In  certain  aotions. 
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OHAP.  II.]  ENTEBING  A  JUDGMENT.  §  iai2. 

ART  9L 

Sbc.  13iB.  When  judgment  cannot  be  taken  against  iniknt.  * 

1219.  When  a  defendant  in  default  is  entitled  to  notice. 

1290.  When  action  may  be  severed,  if  issnes  of  law  and  issues  of  fact  pre- 
sented. 

1231.  Judgment  how  taken,  after  trial  of  issues  of  law  and  issues  of  fact, 
in  the  same  action. 

1222.  Id. ;  after  trial  of  issue  of  law  only. 

1228.  Proceedings  upon  application  under  the  last  two  sections. 

1224.  Id.;  upon  interlocutory  judgment,  affirmed  on  appeal  to  the  general 

term. 

1225.  Judgment,  after  trial  by  jury  of  specific  questions  of  fact. 

1226.  Id.;  after  reference  to  determine  specific  questions  of  fact 

1227.  Id.;  upon  motion  for  new  trial,  heard  at  general  term. 

1228.  Id.;  upon  trial  by  court  or  referee  of  the  whole  issue  of  fkot. 

1229.  In  matrimonial  causes,  judgment  can  be  rendered  only  by  the  court 

1280.  Final  judgment  upon  decision  or  report  awarding  interlocutory  judg-  L 

ment,  etc. 

1281.  Id. ;  how  final  judgment  entered  and  settled  in  certain  cases. 

1282.  Interlocutory  reference  or  inquisition ;  how  reviewed. 
1288.  Motion  for  judgment  upon  a  special  verdict,  etc.  I 

1284.  Id. ;  upon  verdict  subject  to  opinion  of  court. 

1285.  Interest  on  verdict,  etc.,  to  be  included  in  recovery. 

1286.  Clerk  to  keep  judgment-book ;  judgment  to  be  entered  therein. 

1287.  Judgment-roll  to  be  filed  ;  of  what  it  consists. 

1288.  Id. ;  by  whom  prepared. 

1289.  Time  of  filing  judgment-roll  to  be  noted. 

1240.  When  a  judgment  may  be  enforced  by  execution. 

1241.  When  a  judgment  may  be  enforced  by  punishment  for  disobeying  it. 

1242.  Real  property ;  how  sold.  Efiect  of  conveyance.  Jj 
1248.  Security  upon  sale  by  referee.  r 
1244.  Conveyance  to  state  name  of  party.                                                                                          || 

II: 


?i 


•4 


Judg- 


§  1212.  In  an,  action  specified  in  section  420  of  this  act, 
where  the  snmmons  was  personally  served  within  the  State,  ?^^^^3r 
and  the  defendant  has  made  default  in  appearing  or  plead-  *n  certain 
ing,  the  plaintifiE  may  take  judgment  as  follows :  <>»  ©op- 

1.  If  the  defendant  has  made  default  in  appearing,  and  J^J^ 
a  copy  of  the  complaint,  or  a  notice,  to  the  effect,  that  upon 
default,  judgment  will  be  taken  for  a  specified  sum  of  money, 

was  served  with  the  summons,  the  plaintiff  must  file  proof 
of  the  service  of  the  summons,  and  of  the  copy  of  the 
complaint,  or  notice;  and  proof,  by  affidavit,  that  the 
defendant  has  not  appeared.  Whereupon  the  clerk  must 
enter  final  judgment  in  his  favor. 

2.  If  the  defendant  has  seasonably  appeared,  but  has 
made  default  in  answering  or  demurring,  the  plaintiff  must 
file  proo^  either  of  appearance,  or  of  the  service  of  the  sum- 
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§§  1213-1214.  ENTERING  A  JUDGMENT.  [chap,  xl 


TITLE  1. 


mons ;  and  also  proof,  by  affidavit,  of  the  default.  Where- 
upon the  clerk  must  enter  final  judgment  in  his  favor. 
But  this  subdivision  does  not  prevent  the  plaintiff  from 
taking  final  judgment,  as  prescribed  in  the  first  subdivision, 
where  a  copy  of  the  complaint,  or  a  notice,  was  served,  as 
prescribed  in  that  subdivision. 

3.  If  the  defendant  has  made  default  in  appearing,  and 
the  clerk  cannot  enter  final  judgment  in  his  favor,  as  pre- 
scribed in  subdivision  first  of  this  section,  by  reason  of  the 
omission  of  the  plaintiff  to  serve,  with  th;  sLmons,  either 

of  the  papers  therein  specified,  the  plaintiff  must  apply  to 
the  court  for  judgment,  as  prescribed  in  the  next  section 
but  ona 


Amonnt       §  1218.  Where  final  judgment  may  be  entered  by  the 

men^  in    clerk,  as  prescribed  in  the  last  section,  the  amount  thereof 

Zl^^    muBt  be  determined  as  foUows : 

termined.  1.  If  the  complaint  is  verified,  the  judgment  must  be 
entered'  for  the  sum,  for  which  the  complaint  demands 
judgment;  or,  at  the  plaintiff's  option,  for  a  smaller  sum; 
and .  if  a  computation  of  interest  is  necessary,  it  may  be 
made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess 
the  amount  due  to  the  plaintifE,  by  computing  the  sum 
due  upon  an  instrument  for  the  payment  of  money  only, 
the  non-payment  of  which  constitutes  a  cause  of  action, 
stated  in  the  complaint ;  and  by  ascertaining,  by  the  exam- 
ination of  the  plaintiff  upon  oath,  or  by  other  competent 
proof,  the  amount  due  to  him  for  any  other  cause  of  action, 
stated  in  the  complaint.  If  an  instrument,  specified  in  this 
subdivision,  has  been  lost,  so  that  it  cannot  be  produced 
to  the  clerk,  he  must  take  proof  of  its  loss,  and  of  its  con- 
tents. Either  party  may  require  the  clerk  to  reduce  to 
writing  and  file  the  assessment,  and  the  oral  proo^  if  any, 
taken  thereupon. 


Appiioa-       I  1214.  Where  the  summons  was  personally  served  upon 
court  for  the  defendant,  within  the  State,  and  he  has  made  default 

Jadgment  ^^  ' 
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in  appearing,  or  where  tlie  defendant  has  appeared,  but  ^y  de^ 
has  made  default  in  pleading;  and  the  case  is  not  one,  where  whin  ne- 
the  clerk  can  enter  final  judgment,  as  prescribed  in  the  last  ^8*^- 
two  sections,  the  plaintiff  must  apply  to  the  court  for  judg- 
ment   Upon  the  application  he  must  file,  if  the  default 
was  in  appearing,  proof  of  service  of  the  sunmions ;  or,  if 
the  default  was  in  pleading,  proof  of  appearance,  and  of 
service  of  a  copy  of  the ,  complaint  upon  the  defendant's 
attorney;  and,  in  either  case,  proof,  by  affidavit,  of  the  de- 
&alt  which  entitles  him  to  judgment 

§  1215.  The  court  must  thereuppn  render  the  judgment,  ^g®®^^" 
to  which  the  plaintiff  is  entitled.  It  may  make  a  computa-  ^%^ 
tion  or  assessment,  or  take  an  account,  or  proof  of  a  fact,  **^°- 
for  the  purpose  of  enabling  it  to  render  the  judgment,  or 
to  carry  it  into  effect ;  or  it  may,  in  its  discretion,  direct  a 
reference,  or  a  writ  of  inquiry,  for  either  purpose ;  except 
that  where  the  action  is  brought  to  recover  damages  for  a 
personal  injury,  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a 
reference  or  a  writ  of  inquiry  is  directed,  the  court  may 
direct,  that  the  report  or  inquisition  be  returned  to  the 
court,  for  its  future  action;  or  it  may,  in  its  discretion, 
except  where  special  provision  is  otherwise  made  by  law, 
omit  that  direction ;  in  which  case,  final  judgment  may  be 
entered  by  the  clerk,  in  accordance  with  the  report  of  the 
referee,  or  for  the  damages  ascertained  by  the  inquisition, 
without  any  further  application. 

§  1216.  Where  tlie  sxunmons  was  served  upon  the  defend-  tiJS^fSJ" 
ant,  without  the  State,  or  otherwise  than  personally,  pursu-  J^*«^ 
ant  to  an  order,  obtained  for  that  purpose,  as  prescribed  in  J^r^by 
chapter  fifth  of  this  act,  if  the  defendant  does  not  appear,  Jion^*^ 
within  twenty  days  after  the  service  is  complete,  the  plain- 
tiff may  apply  to  the  court,  for  the  judgment  demanded  in 
the  complaint.    Upon  such  an  application,  the  court  must 
require  proof  of  the  cause  of  action,  set  forth  in  the  com- 
plaint, to  be  made,  either  before  the  courts  or  before  a  ref- 
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eree,  appointed  for  that  purpose.  If  the  defendant  is  a 
non-resident^  or  a  foreign  corporation,  and  the  complaint 
demands  judgment  for  a  sum  of  money,  as  damages  for 
the  breach  of  a  contract,  with  or  without  other  relief ;  or  a 
judgment  creating  or  enforcing  a  lien  upon  property,  for  a 
sum  of  money,  or  satisfying,  or  enforcing,  in  any  other 
manner,  a  demand  for  a  sum  of  money ;  the  court  must  re- 
quire the  plaintiff,  or  his  agent  or  attorney,  to  be  examined 
on  oath,  respecting  any  payments  to  the  plaintiff  or  to  any 
one  for  his  use,  on  account  of  his  demand!  Upon  hearing 
the  prooi^  or  upon  the  report  of  the  referee,  the  court  must 
render  the  judgment,  to  which  the  plaintiff  is  entitled.  But 
before  rendering  judgm*ent,  the  court  may,  in  any  case,  in 
its  discretion,  require  the  plaintiff  to  file  an  undertaking, 
as  prescribed  in  subdivision  third  of  the  next  section;  or 
a  like  undertaking,  with  the  additional  provision,  that,  in 
the  contingency  therein  specified,  the  plaintiff  will  abide 
the  direction  of  the  court,  touching  the  restitution  of  any 
property,  of  which  the  judgment  directs  the  transfer  or 
delivery. 

Attach-  §  1217.  A  judgment  shall  not  be  rendered  for  a  sum  of 
Sndertak-  moucy  ouly,  upou  an  application  made  pursuant  to  the  last 
reftita-  sectigu,  cxccpt  iu  an  action  specified  in  section  635  of  this 
required  act.  Where  the  defendant  is  a  non-resident,  or  a  foreign 
aotionB.     Corporation,  an^  has  not  appeared,  the  plaintiff,  upon  the 

application  for  judgment  in  such  an  action,  must  produce 

and  file  the  following  papers : 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment^ 
granted  in  the  action,  has  been  levied  upon  property  of  the 
defendant. 

2.  A  description  of  ijhe  property,  so  attached,  verified  by 
affidavit ;  with  a  statement  of  the  value  thereof,  according 
to  the  inventory. 

3.  An  undertaking,  executed  by  at  least  two  sureties,  in 
a  sum,  fixed  by  the  court,  to  the  effect,  that  the  plaintiff  will 
abide  the  directions  of  the  court,  touching  the  restitution  o£ 
any  money,  collected  under  or  by  virtue  of  the  judgment, 
if  the  defendant,  or  his  representative,  applies  and  is  an- 
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mitted  to  defend  the  action,  and  succeeds  in  the  defence ;  or   ^^'  *" 
if  the  warrapjt  of  attachment  is  vacated  for  irregularity. 

§  1218.  A  judgment  shall  not  be  taken  against  an  infant  when 
defendant,   until   twenty  days   have   expired,   since   the  ment  can- 
appointment  of  a  guardian  ad  litem  for  him,  taken 

against 
infant. 

§  1219.  A  defendant,  against  whom  judgment  is  taken,  when  a 
pursuant  to  Uie  foregoing  sections  of  this  article,  is  entitled  antln  de- 

i  i?  ^  n  fault  is 

to  notice,  as  lOllOWB  :  entitled 

1.  If  he  has  appeared  generally,  T)ut  has  made  default 
in  pleading,  he  is  entitled  to  at  least  five  days'  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  or  of  the 
execution  of  a  reference,  or  of  a  writ  of  inquiry ;  and  to 
at  least  eight  days'  notice  of  the  time  and  place  of  an  ap- 
plibation  to  the  court,  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be 
made  to  the  court,  the  defendant  may  serve  upon  the  plain- 
tiffs attorney,  at  any  time  before  the  application  for  judg- 
ment, a  written  demand  of  notice  of  the  execution  of  any  refer- 
ence, or  writ  of  inquiry,  which  may  be  granted  upon  the 
application.  Such  a  demand  is  not  an  appearance  in  the 
action.  It  must  be  subscribed  by  the  defendant,  in  person, 
or  by  an  attorney  or  agent,  who  must  add  to  his  signature 
his  office  address,  with  the  particulars,  prescribed  in  section 
417  of  this  act,  concerning  the  office  address  of  the  plain- 
tiffs attorney.  Thereupon  at  least  five  days'  notice  of  the 
time  and  place  of  the  execution  of  the  reference,  or  writ  of 
inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
upon  the  person,  whose  name  is  subscribed  to  the  demand, 
in  the  manner  prescribed  in  this  act,  for  service  of  a  paper 
upon  an  attorney  in  an  actioiu 

S  1220.  Where  an  issue  of  law  and  an  issue  of  fact  wiien 
arise,  with  respect  to  different  causes  of  action,  set  forth  m  may  be 

'  *  "L  -I  •  -I  severed,  ii 

the  complaint,  and  final  judgment  can  be  taken,  with  respect  jj^^^^^^' 
to  one  or  more  of  the  causes  of  action,  without  prejudice  to  iasaes  of 
either  party  in  maintaining  the  action,  or  a   defence  or  eented. 
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connterdaiin,  with  respect  to  the  other  causes  of  action, 
or  in  the  recovery  of  final  judgment  upon  the  whole  issue, 
the  court  may,  in  its  discretion,  and  at  any  stage  of  the 
action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires. 


judg-  8  1221.  Where  one  or  more  issues  of  law,  and  one  or 

bow  more  issues  of  fact,  arise  in  the  same  action,  and  all  the 
after  trial  issucs  havc  becu  tried,  final  judgment  upon  the  whole  issue 
Of  law  must  be  taken,  upon  an  application  therefor,  founded  upon 
of  fact,  In  the  interlocutory  judgment,  rendered  upon  the  trial  of  the 
aotion.  issues  of  law,  and  the  verdict,  report,  or  decision,  upon  the 
issues  of  fact,  as  follows: 

1.  Where  an  application  must  be  maiie  to  the  court,  for 
judgment  upon  tibie  issue  last  tried,  the  application  must 
be  for  judgment,  upon  the  whole  issue ;  and  judgment  must 
be  rendered  accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue 
last  tried  is  tried  at  a  term  of  the  court,  the  application  for 
judgment,  upon  the  whole  issue,  may  be  enteitained,  in  the 
discretion  of  the  court,  at  that  term,  and  with  or  without 
notice ;  if'  not  so  entertained,  it  must  be  heard  as  a  motion. 

3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his 
report  must  award  the  proper  judgment  upon  the  whole 
issue. 


w^rfter      §  1222.  Where  an  interlocutory  judgment  has  been  ren- 
iB«ueof    dered,  upon  the  trial  of  an  issue  of  law,  and  no  issue  of  fact 

law  only.  .  . 

remains  to  be  tried^  the  party  entitled  to  final  judgment, 
may  apply  to  the  court  therefor,  as  upon  a  motion* 


Proceed-       §1223.  Upou  an  application,  by  either  party,  to  the  court, 

appiioa-    for  final  judgment,  after  an  interlocutory  judgment  upon 

^der  the  an  issuc  of  law,  as  prescribed  in  the  last  two  sections,  the 

aeetioniL   court  has  the  powers  specified  in  section  1215  of  this  act, 

upon  an  application  for  judgment  by  the  plaintiff.     Where 

final  judgment  may  be  awarded  in  a  referee's  report^  as 

prescribed  in  the  last  section  but  one,  the  referee  may 
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make  a  computation,  or  an  assessment,  or  take  an  account, 
or  proof  of  a  fact,  for  the  purpose  of  enabling  him  to  award 
the  proper  judgment,  or  enabling  the  court  to.  carry  it  into 
effect ;  and  he  may  ascertain  and  fix  the  damages,  as  a  jury 
may  do,  upon  the  execution  of  a  writ  of  inquiry. 

§  1224.  Where  an  interlocutory  judgment  is  wholly  or  Jd-;  npon 
partly  affirmed,  upon  an  appeal  to  the  general  term,  and  no  ££jX 
issue  of  fact  remains  to  be  tried,  the  general  term  must,  if  firmed  on 

'  o  '         appeal  to 

the  interlocutory  judgment  was  rendered  upon  the  trial  of  the  gen- 
a  demurrer,  and,  in  any  other  case,  it  may,  in  its  discretion, 
render  final  judgment ;  unless  it  permits  the  appellant  to 
amend,  or  plead  over.  For  the  purpose  of  thus  rendering 
final  judgment,  the  general  term  may  direct  any  additional 
papers  in  the  action,  to  be  brought  before  it ;  and  it  has  the 
power  and  authority  of  the  court,  upon  an  application  for 
judgment^  where  the  defendant  has  made  default  in  plead- 
ing. It  may  also  direct  the  proceedings,  to  determine  the 
final  judgment,  to  be  taken  before  a  judge  of  the  court,  and 
the  final  judgment  to  be  entered,  when  so  determined,  as 
of  the  term  where  the  interlocutory  judgment  was  affirmed. 
In  that  case,  the  judge  has  the  powers,  conferred  by  this 
section  on  the  general  term,  for  the  purpose  of  rendering 
final  judgment.  Where  the  general  term  does  not  render 
final  judgment,  upon  such  an  affirmance,  the  proceedings  to 
take  final  judgment  are  the  same,  as  if  the  appeal  had  not 
been  taken. 

§  1225.  In  an  action  triable  by  the  court,  where  one  or  j^^^. 
more  specific  questions  of  fact,  arising  upon  the  issues,  have  S?Sr'triai 
been  tried  by  a  jury,  judgment  may  be  taken,  upon  the  ^J,^  ^' 
application  of  either  party,  as  follows  :  2f  ISSt!^ 

1.  If  aU  the  issues  of  fact  in  the  action  are  determined 
by  the  findings  of  the  jury,  or  the  remaining  issues  of  fact 
have  been  determined  by  the  decision  of  the  court,  or  the 
report  of  a  referee,  an  application  for  judgment,  upon  the 
whole  issue,  may  be  made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judg- 
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ment  may  be  rendered  upon  the  whole  issue,  at  the  term  of 
the  court  where,  or  by  direction  of  the  referee  by  whom, 
theyaretried. 


id^;  after  §  1226.  Where  a  reference  has  been  made,  to  report  upon 
HiU  one  or  more  specific  questions  of  fax5t,  arising  upon  the  issue, 
Bpeoifio     and  the  remaining  issues  have  been  tried,  judgmoient  must 

queBtions  ^  ■•.•  »     •  t  'rfo 

of  fact,     be  taken,  upon  the  application  of  either  party,  as  prescribed 
in  section  1221  of  this  act. 


Id.:  upon      §  1227.  Where  a  motion  for  a  new  triaL  made  in  the 

motion  ^   ,  ' 

forjiow    first  instance  at  a  general  term,  is  denied,  judgment  may  be 
heard  at    taken,  as  if  the  motion  for  a  new  trial  had  not  been  made, 

general  '  ,        ,  ' 

term.  after  the  expiration  of  four  days  from  the  entry  of  the  order, 
and  the  service,  upon  the  attorney  for  the  adverse  party,  of 
a  copy  thereof,  and  notice  of  the  entry ;  but  not  before. 


Id.;  upon  ^'  §  1228'.  Where  the  whole  issue  is  an  issue  of  fact,  which 
court  or    was  tried  by  a  referee,  the  report  stands  as  the  decision  of 

referee  of 

the  whole  the  court.  Exccpt  where  it  is  otherwise  expressly  prescribed 
fact.  by  law,  judgment  upon  such  a  report,  or  upon  the  decision 
of  the  court,  upon  the  trial  of  the  whole  issue  of  fact  vnth- 
out  a  jury,  may  be  entered  by  the  clerk,  as  directed  therein, 
after  the  expiration  of  four  days  from  the  filing  of  the 
decision  or  report,  and  the  service,  upon  the  attorney  for 
the  adverse  party,  of  a  copy  thereof,  and  notice  of  the 
filing ;  but  not  before. 


In  matri-      §  1229.  lu  an  actiou  to  annul  a  marriage,  or  for  a  divorce 

oause«!     or  Separation,  judgment  cannot  be  taken,  of  course,  upon  a 

oS^^°*  referee's  report,  as  prescribed  in  the  last  section,  or  where 

SS^F  by    the  reference  was  made,  as  prescribed  in  section  1215  of 

■  this  act.    Where  a  reference  is  made  in  such  an  action,  tiie 

testimony,  and  the  other  proceedings  upon  the  reference, 

must  be  certified  to  the  court,  by  the  refferee,  with  his  report ; 

and  judgment  must  be  render^  by  the  court 
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§  1280.  In  a  case,  not  provided  for  in  the  foregoing  sec-  f^** 
tions  of  this  article,  where  the  decision,  upon  a  trial  by  ipoS^^^* 
the  court,  without  a  jury,  or  the  report,  upon  a  trial  by  a  r^S;^^ 
referee,  directs  an  interlocutory  judgment  to  be  entered,  £J^Sf. 
and  the  party  afterwards  becomes  entitled  to  a  final  judg-  men^,'eto! 
ment,  an  application  for  the  latter  may  be  made,  as  upon  a 
motion.     And  where  an  interlocutory  judgment,  or  a  final 
judgment,  requires  the  appointment  of  a  referee,  to  do  any 
act  thereunder,  the  referee  must  be  appointed  by  the  court, 
upon  motion,  except  as  otherwise  prescribed  in  the  next 
section* 


§  1231.  In  an  action  triable  by  the  court,  an  interlocu-  id. ;  how 

..1  1-1  Ti»T«  •  final  judg* 

tory  judgment,  rendered  upon  a  default  m  appearmg  or  ment 
pleading,  or  pursuant  to  the  direction  contained  in  a  decis-  and  set- 
ion  or  report,  may  state  the  substance  of  the  final  judgment,  certain 
to  which  the  party  will  be  entitled.     It  may  also  direct, 
that  the  final  judgment  be  settled  by  a  judge,  or  a  referee. 
In  that  case,  final  judgment  shall  not  be  entered,  until  a 
settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
filed.     Where  an  interlocutory  judgment  awards  costs, 
they  may  be  awarded  generally,  without  specifying  the 
amount  thereof.     Where  the  final  judgment  is  directed  to 
be  settled,  and  the  costs  have  not  been  taxed,  when  the 
settlement  thereof  is  filed,  a  blank  for  the  amount  of  the 
costs  must  be  left  in  the  settlement ;  and  the  costs  must 
be  taxed,  and  the  blank  filled  up  accordingly,  by  the  clerk, 
when  the  final  judgment  is  entered. 


§  1232.  Where  a  reference,  or  a  writ  of  inquiry,  directed  as  J*^*®^^- 
prescribed  in  section  1015,  or  section  1215  of  thi^  act,  hasence^or 
been  executed,  either  party  may  apply  for  an  order,  direct-  tioj;  ^ow 
mg  a  new  heanng,  or  a  new  wnt  of  mquiry,  upon  proof,  by 
affidavit,  that  error  was  committed,  to  his  prejudice,  upon 
the  hearing,  or  in  the  report,  or  upon  the  execution  of  the 
writ,  or  in  the  inquisition.    In  a  proper  case,  the  applica- 
tion may  be  granted,  after  judgment  has  been  entered.    In 
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^'  that  case,  th#  judgment  may  be  set  aside,  either  tlieu  or 
after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires. 

Motion  §  1288.  A  motion  for  judgment,  upon  a  special  verdict, 
S^-  m.ybenu«leby«th«p«rty,«idmmt,mth<,tertuiBbmoe, 
Bpeoiai     be  heard  and  decided,  at  a  term  held  by  one  judge. 

etc. 

Id.;  upon  §  1284.  A  motiou  for  judgment,  upon  a  verdict  subject 
Igto  to  the  opinion  of  the  conrt,  may  be  made  by  either  party ; 
of  court,    and  must  be  heard  and  decided  at  the  general  term. 

Interest  §  1286,  Wbere  final  judgment  is  rendered  for  a  sum  of 
dfct^eto.,  money,  awarded  by  a  verdict,  report,  or  decision,  interest 
Siudedin  upon  the  sum  awarded, from  the  time  when  th,e  verdict  was 
Tf>ooTeTy.  p3jj^gj^  Qj.  ^j^^  report  or  decision  was  made,  to  the  time  of 

entering  judgment,  must  be  computed  by  the  clerk,  added 
to  the  sum  awarded,  and  included  in  •  the  amount  of  the 
judgment 

awkto        §  1236.  The  clerk  must  keep,  among  the  records  of  the 

Cook"*^*  court,  a  book  for  the  entry  of  judgments,  styled  the  "  judg- 

^dpient  meut-book"    Each  interlocutory  or  final  judgment  must 

toerein     ^®  entered  in  the    judgment-book,   and  attested  by  the 

signature  of  the  clerk;  who  must  note,  in  the  margin  of 

the  entry,  the  day  and  year  of  entering  it.    It  must  specify 

clearly  the  relief  granted,  or  other  determination  of  the 

action,  or  of  the  issue. 

Judg.  §  1287.  The  clerk,  upon  entering  final  judgment,  must 

to  1^       immediately  file  the  judgment-roll ;  which  must  consist,  ex- 

what  it     cept  wh^e  special  provision  is  otherwise  made  by  law,  of 

the  following  papers :  the  summons ;  the  pleadings,  or  copies 

thereof;  a  certified  copy  of  the  final  judgment,  and  also  of 

the  interlocutory  judgment,  if  any ;  and  each  paper  on  file,  . 

or  a  copy  thereof  and  a  copy  of  each  order,  which  in  any 

way  involves  the  merits,  or  necessarily  affects  the  judgment 

If  judgment  is  taken  by  default,  the  judgment-roll  must  also 
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contain  the  papers  required  to  be  filed,  upon  so  taking  judg- 
ment, or  upon  making  appKcation  therefor;  together  with 
any  report,  decision,  or  writ  of  inquiry,  and  return  thereto. 
If  judgment  is  taken  after  a  trial,  the  judgment-roll  must 
contain  the  verdict,  report,  or  decision ;  each  offer,  if  any, 
made  as  prescribed  in  this  act ;  and  each  notice  of  excep 
tions  or  case,  then  on  file. 

§  1288.  The  judgment-roU  must  be  prepared,  and  fur-  id.;^ 
nished  to  the  clerk,  by  the  attorney,  for  the  party,  at  prepared, 
whose  instance  the  final  judgment  is  entered ;  except  that 
the  clerk  must  attach  thereto  the  necessary  original  papers, 
on  file.    But  the  clerk  may,  at  his  option,  make  up  the 
entire  judgment-rolL 

§  1289.  The  clerk  must  make  a  minute,  upon  the  back  '^^^^ 
of  each  judgment-roll,  filed  in  his  office,  of  the  time  of  Jj^g- 
filing  it,  specifying  the  year,  month,  day,  hour,  and  minute.  J^^ 
A  proceeding  to  enforce  or  collect  a  final  judgment,  can- 
not be  taken,  until  the  judgment-roll  is  filed. 

§  1240.    In  either  of  the  following  cases,  a  final  judg-  when  a 
ment  may  be  enforced  by  execution :  Sf|?|''' 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  by'exeou- 
party ;  or  directs  the  payment  of  a  sum  of  money.  *  ^^' 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of 
ejectment,  or  for  dower.     • 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a 
chattel  to  either  party. 

§  1241.  In  either  of  the  following  cases,  a  judgment  may  when  a 
be  enforced,  by  serving  a  certified  copy  thereof,  upon  the  maybe"* 
party  against  whom  it  is  rendered,  or  the  officer  or  person,  by'p^f 
who  is  required  thereby,  or  by  law,  to  obey  it ;  and,  if  he  } or^S^* 
refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  f^^^ 
for  a  contempt  of  the  court : 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced 

by  execution,  as  prescribed  in  the  last  section. 
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3.  Where  the  judgment  is  final,  and  part  of  it  cannot  be 
enforced  by  execution,  as  prescribed  in  the  last  section ;  in 
wbicli  case,  the  part  or  parts,  which  cannot  be  so  enforced, 
may  be  enforced  as  prescribed  in  iMs  section. 

3,  Where  the  judgment  is  interlocutory,  and  requires  a 
party  to  do,  or  to  refrain  from  doing,  an  act,  except  in  a 
case  specified  in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money 
into  court,  or  to  an  officer  of  the  court ;  except  where  the 
money  is  due  upon  a  contract,  express  or  implied,  or  as 
damages  for  non-performance  of  a  contract  In  a  case  spe- 
cified in  this  subdivision,  if  the  judgment  is  final,  it  may  be 
enforced,  as  prescribed  in  this  section,  either  simultaneously 
with,  or  before  or  after  the  issuing  of  an  execution  there- 
upon, as  the  court  directs. 

Real  §  1242.  Except  where    special  provision  is  otherwise 

Mi;  made  by  law,  real  property,  adjudged  to  be  sold,  must  be 
oonvej-  sold  in  the  county  where  it  is  situated,  by  the  sheriff  of 
the  county,  or  by  a  referee,  appointed  by  the  court  for  that 
purpose,  who  must  execute  a  conveyance  to  the  purchaser. 
The  conveyance  is  effectual,  to  pass  the  right,  title,  or  inter- 
est of  a  party,  adjudged  to  be  sold. 

Security  §  1243.  Where  a  referee  is  appointed  by  the  courts  to  sell 
^  by  real  property,  the  court  may,  and,  if  a  party  interested  in  the 
application  of  the  proceeds  so  requires,  it  must  provide,  either 
for  his  giving  such  security,  as  tixe  court  deems  just,  for  the 
proper  application  of  the  money  received  upon  the  sale :  or  for 
the  payment  thereof  by  the  purchaser,  directly  to  the  person 
or  persons  entitled  thereto,  or  their  attorneys ;  or  for  deposit- 
ing the  proceeds  in  a  bank  or  trust  company,  to  be  drawn 
out  only  upon  the  special  direction  of  the  court 


Convey-  §  1244.  A  couveyancc  of  property,  sold  by  virtue  of  an 
Btate  execution,  or  sold  by  a  sherifE,  referee,  or  other  person,  ptir- 
party,      suaut  to  a  judgmcu^  directing  the  sale  of  the  right^  title^  or 
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interest,  of  a  particular  party  or  parties,  must  distinctly 
state,  in  the  granting  clause  thereof,  whose  rights  title,  or 
interest  was  sold,  and  is  conveyed,  without  naming,  in  that 
clause,  any  of  the  other  parties  to  the  action ;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the 
officer  executing  it  is  liable  for  the  damages,  which  the 
purchaser  sustains  by  the  omission,  whether  he  accepts  or 
refuses  to  accept  it 


AST.  8. 


ABTIOIiE  T] 


:iiMi 


DoGOKsmre  A  Jtjdgmsht ;  Bfvbotthsbbov  ab  a  Lien  upon  rbal  Pbofbrtt; 
iimu«nj>um  AHD  DzaoBABanie  thb  haa;  Satufaotion  axd  AesieinanT 

09  A  JUDQMUIT. 

8k.  1245.  GerUin  clerks  to  JLeep  docket-booka. 
1948.  Id. ;  to  docket  JadgmentB. 

1247.  suing  tiaiiBcripts,  ftnd  docketing  Judgments  thereon. 

1248.  Penftltj  for  clerk's  neglect. 
1248.  Dockets  to  be  pablic 

1280.  Judgment  not  to  be  a  lien  until  docketed. 

1251.  Real  property  bound  for  ten  years  by  a  Judgment  thus  docketed. 

1262.  Real  property  may  be  levied  upon  aftor  ton  years. 

1258.  Ijmd  held  under  contract  not  bound  by  Judgment. 

1254.  Preference  of  mortgages  for  purchase  money. 

1255.  Certain  time  not  to  be  included  in  the  ten  years. 

1258.  Court  may  order  lien  of  judgment  to  be  suspended  upon  appeaL 
1257.  From  what  time  order  suspends  the  lien. 
1268.  How  lien  suspended  in  any  other  county. 
1268.  When  and  how  Hen  restored. 

1280.  Docket  of  Judgment,  how  cancelled. 

1281.  Satisfaction-piece  to  be  given  on  payment  of  Judgment. 

1282.  Assignor  must  acknowledge  assignment. 

1268.  Assignee  who  is  a  receiver,  etc,,  may  file  notice. 

1284.  Bntry  in  docket,  upon  return  of  execution  satisfied. 

1285.  Id. ;  where  execution  retuhied  unsatisfied. 

1288.  SherifTto  give  copy  of  satisfied  execution ;  clerk  to  enter  satisfaction. 

1287.  Docket ;  when  to  be  discharged  and  cancelled. 

1288.  Discharge  of  a  judgment  against  a  bankrupt 
1260.  Power  of  courts  respecting  docket. 

1270.  Clerk  to  file  and  note  assignment  of  judgment. 

1271.  Judgmento  of  United  States  oourta  may  be  docketed. 

1272.  To  what  Judgmento  and  executions  this  artide  applies. 

§  1245.  Each  county  clerk,  each  clerk  of  a  superior  city  Certain 
courts  and  the  clerk  of  the  marine  court  of  the  city  of  New-  kSp"  ^ 
York,  must  keep  one  or  more  books,  ruled  in  columns,  books, 
convenient  for  making  the  entries,  prescribed  in  the  next 
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section ;  in  which  he  must  docket,  in  its  regular  order  and 
«5cor«|ing  to  its  priority,  each  judgment,  which  he  is  required 
by  this  aj*ticle  to  docket  The  expense  of  procuring  a  new 
book,  when  necessary,  is  a  county  chaise. 

Id.;  to  S  1246.  Each  clerk,  specified  in  the  last  section,  must 
^  Jen  h«  ffl«  .  i^Og^Pa.  upon  .  judgment,  ^d«ed 
in  a  court  of  which  he  is  clerk,  docket  *the  judgment,  by 
entering,  in  the  proper  docket-book,  the  following  particu- 
lars, under  the  initial  letter  of  the  surname  of  the  judgment 
debtor,  in  its  alphabetical  order : 

1.  The  name,  at  length,  of  the  judgment  debtor ;  and  also 
his  residence,  title,  and  trade  or  profession,  if  any  of  them 
are  stated  in  the  judgment 

2.  The  name  of  the  party,  in  whose  favor  the  judgment 
was  rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roU 
was  filed. 

6.  The  day,  hour,  and  minute,  when  the  judgment  was 
docketed  in  his  office. 

6.  The  court  in  which  the  judgment  was  rendered,  and, 
if  it  was  rendered  in  the  supreme  court,  the  county  where 
the  judgment-roll  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment 

If  there  "are  two  or  more  judgment  debtors,  those  entries 
must  be  repeated,  under  the  initial  letter  of  the  surname  of 
each. 

FUing  §  1247.  A  clerk,  with  whom  a  judgment-roll  is  filed,  upon 

Boripts,  a  judgment  docketed  as  prescribed  in  the  last  section,  must 
Skig  "^  ■  furnish,  to  any  person  applying  therefor,  and  paying  the  fees 
mente  allowcd  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  attested  by  his  signature.  A  county  clerk,  to 
whom  such  a  transcript  is  presented,  must,  upon  payment  of 
his  fees  therefor,  immediately  file  it,  and  docket  the  judg- 
ment, as  prescribed  in  the  last  section,  in  the  appropriate 
docket-book,  kept  in  his  office. 

418 


CHAP.  XL]  LIEN  OF  A  JUDGMENT.  §§  124&-1252. 

§  1248.  A  clerk  who  omits^  as  soon  as  practical  ie,  to  penalty 
docket  a  judgment  required  to  be  docketed,  or  to  furnish  negiec?' 
a  transcript  of  a  judgment,  so  docketed  in  bis  office,  as  pre- 
scribed in  the  last  two  sections,  forfeits,  to  the  person        ^ 
aggrieved,  two  hundred  and  fifty  dollars,  in  addition  to  the 
damages  susteined  by  reason  of  the  omission. 


§  1249.  A  docket-book,  kept  by  a  clerk,  must  be  kept  Dockets 
open,  during  the  business  hours  fixed  by  law,  for  search  pubuo. 
and  examination  by  any  person. 

§  1250.  A  judgment,  required  to  be  docketed,  as  pre-  jadg- 
scribed  in  this  article,  neither  affects  real  property  or  chat-  S^be  a^ 
•  tela  real,  nor  is  entitled  to  a  preference,  until  the  judgment-  SSSL^Sd! 
roll  is  filed,  and  the  judgment  docketed. 

§  1251.  Except  as  otherwise  specially  prescribed  by  law,  Be«i 
a  judgment,  hereafter  rendered,  which  is  docketed  in  a  S^^^r 
county  clerk's  office,  as  prescribed  in  this  article,  binds,  hjJ^S- 
and  is  a  charge  upon,  for  ten  years  after  filing  the  judg-  docketed, 
ment-roll,  and  no  longer,  the  real  property  and  chattels 
real,  in  that  county,  which  the  judgment  debtor  has,  at  the 
time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  the  ten  years. 

§  1252.  When  ten  years  after  filing  the  judgment-roll  Reaiprop- 
iave  expired,  real  property  or  a  chattel  real,  which  the  befewS 
^t  debtor,  o/ri  ^^peHy  wMch  .^n.  deriving  ^„ 
hifl  right  or  title  thereto,  as  the  heir  or  devisee  of  the  judg- 
ment debtor,  then  has,  in  any  county,  may  be  levied  upon,        ^ 
by  virtue  of  an  execution  against  property,  issued  to  the 
sheriff  of  that  county,  upon  a  judgment  hereafter  rendered, 
by  filing,  with  the  clerk  of  that  county,  a  notice,  subscribed 
by  the  aherifE,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon ;  and,  if  the  interest  levied  upon  is 
that  of  an  heir  or  devisee,  specifying  that  fact,  and  the 
fiame  of  the  heir  or  devisee.    The  notice  must  be  recorded 
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and  indexed  by  tlie  clerk,  as  a  notice  of  the  pendency  of 
an  action.  For  tliat  purpose,  the  judgment  debtor,  or  his 
heir  or  devisee,  named  in  the  notice,  is  regarded  as  a  party 
♦  to  an  action.  The  judgment  binds,  and  becomes  a  chaige 
upon,  the  right  and  title  thus  levied  upon,  of  the  judgment 
debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be,  cmly 
from  the  time  of  recording  and  indexing  the  notice,  and 
until  the  execution  is  set  aside,  or  returned. 

Landheid  §  1268.  The  interest  of  a  person,  holding  a  contract  for 
oontraot  the  purchase  of  real  property,  is  not  bound  by  the  docket- 
bound  ing  of  a  judgment ;  and  cannot  be  levied  upon  or  sold,  by 
«0ut.      virtue  of  an  execution,  issued  upon  a  judgment. 


^^         §  1254.  Where  real  property  is  sold  and  conveyed,  and, 
°*^'*"fop  ^*  *^^  same  time,  a  mortgage  thereupon  is  given  by  the 
poTohaae  purchaser,  to  secure  the  payment  of  the  whole  or  a  part 
of  the  purchase-money,  the  lien  of  the  mortgage,  upon  that 
real  property,  is  superior  to  the  lien  of  a  previous  judg- 
ment against  the  purchaser. 

Cot^^  §  1255.  The  time,  during  which  a  judgment  creditor  is 
*iJdted*in  ^**y^>  ^y  ^^  injunction  or  other  order,  or  by  the  operation 
^^^  of  an  appeal,  or  by  express  provision  of  law,  from  enforcing 
a  judgment^  is  not  a  part  of  the  ten  years,  to  which  the  lien 
of  a  judgment  is  limited  by  this  article.  But  this  section 
does  not  extend  the  time  of  the  lien,  as  against  a  purchaser, 
creditor,  or  mortgagee  in  good  faith. 


yean. 


Court  §  1256.  Where  an   appeal  from  a  judgment  has  been 

^er  uen  perfected,  and  an  undertaking  has  been  given,  sufficient  to 

meiit%'   entitle  the  appellant  to  a  stay  of  the  execution  of  the  judg- 

pended     mcut,  without  an  order  for  that  purpose,  the  court,  in  which 

a^rai.     the  judgment  was  recovered,  may,  in  its  discretion  and  upon 

such  terms  as  justice  requires,  make  an  order,  upon  notice 

to  the  attorney  for  the  respondent,  and  to  the  sureties  in 

the  undertaking,  exempting  from  the  lien  of  the  judgment^ 
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as  agaioBt  judgment  crediton^  and  pnicliaserB  and  mort-  ^'^ 
gagees  in  good  faith,  the  real  property  or  chattels  real, 
opon  which  the  judgment  is  a  lien,  or  a  portion  thereof, 
specifically  described  in  the  order.  If  all  the  property,  sub- 
ject to  the  lien,  is  so  exempted,  the  order  must  direct  the 
clerk,  in  whose  office  the  judgment-roll  is  filed,  to  make  an 
entry,  on  the  docket  of  the  judgment,  in  each  place  where 
it  appears  in  the  docket-book,  substantially  as  foUows: 
"Lien  suspended  upon  appeal  See  order  entered";  adding 
the  proper  date.  K  a  portion  only  is  exempted,  the  order 
must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows  :  '^  Lien  partially  suspended  upon 
appeal  See  order  entered  ";  adding  the  proper  date.  The 
clerk  must,  when  he  files  the  mption  papers,  and  enters  the 
order,  make  the  entry  or  entries  in  the  docket-book,  as 
required  by  the  order. 


§  1257.  Where  an  order  is  made,  as  prescribed  in  the  last  From 
se-^on,  by  the  supreme  comi  or  b^  a  ^unty  conrt,  it  oper-  ^^^ 
ates  as  a  suspension  of  the  lien  upon  property  situated  in  the  uen. 
the  county,  where  the  judgment-roll  is  filed,  from  the  time 
when  the  order  is  entered,  and  the  proper  entry  made  in 
the  docket-book.    If  the  property  exempted  is  situated  in 
another  county,  or  if  the  order  was  made  by  a  court,  other 
than  the  supreme  court  or  a  county  court,  the  order  operates 
as  a  suspension,  from  the  time,  when  the  proper  entry  is 
made  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 


§  1258.  The  clerk,  with  whom  the  order  is  entered,  must,  How  uen 

upon  payment  of  his  fees  therefor,  furnish  to  the  party  who  ©d  fc  any 

obtained  the  ordei,  one  or  more  transcripts,  attested  by  his  county. 

signature,   of   the  docket  of  the  judgment,  including  the 

entry  made  upon  the  docket     A  county  clerk,  in  whose 

office  the  judgment  is  docketed,  must,  upon  payment  of  his 

fees  therefor,  immediately  file  such  a  transcript ;  and  make 

an  entry  upon  the  docket  of  the  judgment,  in  each  place 

where  it  appears  in  his  docket-book,  substantially  as  fol- 
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'  lows :  "  Lien  suspended  ",  or,  "  Lien  partially  suspended  " 
according  to  the  entry  upon  the  original  docket,  and  also, 
'^  See  transcript  filed '';  adding  the  proper  date. 

wken  §  1259.  At  any  time  after  a  judgment,  which  has  ceased 

iton  ^^  to  be  a  lien,  as  prescribed  in  the  last  three  sections,  is  affirmed, 
"^         or  the  appeal  therefrom  is  dismissed,  the  lien  thereof  may 
be  restored,  as  follows : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance, 
or  the  order  dismissing  the  appeal,  is  entered,  must,  upon 
the  request  of  the  judgment  creditor,  docket  the  judgment 
anew,  as  it  was  originally  docketed,  but  in  the  order  of 
priority  of  the  new  docket ;  and  he  must  write,  upon  the 
new  docket,  the  words,  "Lien  restored  by  redocket";  add- 
ing the  date  of  redocketing. 

2.  A  transcript  of  the  new  docket  must  be  furnished  to 
a  county  clerk,  in  whose  office  an  entry  of  the  suspension 
of  the  lien  has  been  made,  as  prescribed  in  the  last  two 
sections ;  and  thereupon  the  judgment  must  be  docketed  by 
him  anew,  in  the  order  of  the  priority  of  the  new  docket. 
The  clerk  who  so  redockets  the  judgment,  must  make  an 
entry  upon  the  new  docket,  substantially  as  f oUows :  "  Lien 
restored  by  redocket  See  transcript  filed  ";  adding  the  date 
of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the 
unexpired  period  thereof,  as  if  the  order  had  not  been 
made;  but  with  like  effect  only,  as  against  judgment 
creditors,  purchasers,  and  mortgagees  in  good  faith,  as  if 
the  judgment  had  then  been  first  docketed. 

Docket        §  1260.  The  docket  of  a  judgment  must  be  cancelled  and 
meat,      discharged  by   the  clerk,   in  whose  office  the  judgment- 
«eii«<i.      roll  is  filed,  upon  filing  with  him  a  satisfaction-piece,  describ- 
ing the  judgment,  and  executed  as  follows : 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision, 

the  satisfaction-piece  must  be  executed  by  the  party,  in 

whose  favor  the  judgment  was  rendered,  or  his  executor  or 

administrator ;  or,  if  it  is  made  within  two  years  after  the 
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filing  of  the  judgment-roll,  by  the  attorney  of  record  of  ^^-^ 
the  party.  But  where  the  authority  of  the  attorney  has  been 
revoked,  a  satisfaction  by  him  is  not  conclusive,  against  the 
person  entitled  to  enforce  the  judgment,  in  respect  to  a 
person,  who  had  actual  notice  of  the  revocation,  before  a 
payment  on  the  judgment  was  made,  or  a  pui^hase  of  prop- 
erty  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the 
party  in  whose  favor  it  was  rendered,  or  his  executor  or 
administrator,  has  been  filed  in  the  clerk's  office,  the  satis- 
&ction-piece  must  be  executed  by  the  person,  who  appears, 
from  the  assignment^  or  from  the  last  of  the  subsequent 
assignments,  if  any,  so  filed,  showing  a  continuous  chain  of 
title,  to  be  the  owner  of  the  judgment ;  or  by  his  executor 
or  administrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in 
fact,  in  behalf  of  a  person  authorized  to  execute  it,  other 
than  the  attorney  of  record,  an  instrument,  containing  a 
power  to  acknowledge  the  satisfaction,  must  be  filed  with 
the  satisfaction-piece,  unless  it  has  been  recorded,  in  the 
proper  book  for  recording  deeds,  in  that  or  another  county ; 
in  which  case,  the  satisfaction-piece  must  refer  to  the  record, 
and  the  clerk  may,  for  his  own  indemility,  require  evidence 
of  a  record  remaining  in  another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  at- 
torney must  be  acknowledged,  before  Ae  clerk,  or  his 
deputy,  and  certified  by  him  thereupon  ;  or  it  must  be  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county  where  it  is  filed. 


§  1261.  The  person,  entitled  to  enforce  a  judgment,  must  satiafac- 
execute,  and  acknowledge  before  the  proper  officer,  a  satis-  to^Se*  ^^ 
faction-piece  thereof,  at  the  request  of  the  judgment  debtor,  payment 
or  of  a  person  interested  in  property  bound  by  the  judg-  ment. 
ment,  upon  presentation  of  a  satisfaction-piece,  and  pay- 
ment of  the  sum  due  upon  the  judgment,  and  the  fees 
allowed  by  law  for  taking  the  acknowledgment  of  a  deed. 
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f  eKver,  to  the  person  makmg  the  payment,  upon  the  latter^s  enter  lat- 
^>|Be8t,  and  payment  of  the  fees  allowed  by  law  therefor,  *«'««*^<*»* 

Certified  copy  of  the  execution,  and  of  the  return  of  satis- 

"iQlion  thereupon  {  which  may  be  filed  with  the  clerk  of  the 

'^  ^  county,  who  must  thereupon  cancel  and  discharge  the 

^ittet  of  ^e  judgment,  as  if  the  judgpaent-roll  was  filed 

^^  office,  and  the  execution  was  returned  to  him,  as  sat- 

led.    But  this  section  does  not  exonerate  the  sheriff,  from 

i|  duty  to  return  the  execution,  to  the  clerk  with  whom 

'  jndgment-roll  is  filed. 

1267.  The  clerk  of  a  county,  with  whom  a  judgment  5g^^» 
been  docketed,  must  cancel  and  discharge  the  docket  ^^^^^ 
)ij  upon  the  filing,  with  him,  of  a  certificate  of  the  JJ^^" 
with  whom  the  judgment-roll  is  filed,  showing  that 
judgment  has  been  reversed,  vacated,  or  satisfied  of 
>id ;  or  the  certificate  of  the  clerk  of  the  county,  with 
a  copy  of  an  execution,  and  of  a  return  of  satisfac- 
thereupon,  have  been  filed,  as  prescribed  in  the  last 
>n,  showing  that  they  have  been  so  filed,  and  the  docket 
iUed  and  discharged  accordingly. 

§  1268.  At  any  time  after  two  years  Have  elapsed,  since  Digohwgv 
pt  was  discharged  from  his  debts,  pursuant  to  the  ment  ^' 
of  congress  relating  to  bankruptcy,  he  may  apply,  upon  SSSJSSA. 
i  of  his  discharge,  to  the  court  in  which  a  judgment 
rendered  against  him,  for  ah  order,  directing  the  judg- 
int  to  be  cancelled  and  discharged  of  record.     If  it  appears 
^t  he  has  been  discharged  from  the  payment  of  that 
nt,  an  order  must  be  made  accordingly ;  and  there- 
n  the  clerk  must  cancel  and  discharge  the  docket  thereof, 
if  the  proper  satisfaction-piece  of  the  judgment  was  filed. 
lOtice  of  the  application,  accompanied  with  copies  of  the 
^pers  upon  which  it  is  made,  must  be  given  to  the  judg- 
snt  creditor,  unless  his  written  consent  to  the  granting  of 
e  order,  with  satisfactory  proof  of  the  execution  thereof, 
d,  if  he  is  not  the  party  in  whose  favor  the  judgment  was 
indered,  that  he  is  the  owner  thereof,  is  presented  to  the 
teort,  upon  the  application. 

[54]  4M 
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§§  1262-1266.  SATISFACTION  OF  A  JUDGMENT.      [chap.  xi. 

ffVVVVltT  ^W     4 

Assignor  §  1262.  A  persoii^  who  has  heretofore  executed,  or  nere- 
M^owi-  2^1*  executes,  a  written  assignment  of  a  judgment^  owned 
?^ment.  ^7  ^^^^  without  acknowledging  the  execution  thereof,  be- 
fore an  officer  authorized  to  take  the  acknowledgment  of  a 
deed,  must  so  acknowledge  it,  at  the  request  of  his  assignee, 
or  of  a  subsequent  assignee  thereof,  or  of  the  judgment 
debtor,  upon  presentation  of  the  assignment^  and  payment 
of  the  officer^s  fees. 

whSllfllf  §  ^^^^'  '^  I'^ldent  of  the  State,  or  a  person  having  an 
receiver,  office  withiu  the  State,  for  the  regular  transaction  of  busi- 
ffle  notice.  ness,«in  person,  who  becomes  the  owner  of  a  judgment,  by 
virtue  of  a  general  assignment  for  the  benefit  of  creditors, 
or  of  an  appointment  as  a  receiver,  or  trustee  or  assignee 
of  an  insolvent  debtor  or  bankrupt,  may  file  with  thd  clerk, 
in  whose  office  the  judgment-roll  is  filed,  a  notice  of  the 
assignment,  or  of  his  appointment,  and  of  his  ownership  of 
the  judgment  The  notice  must  be  subscribed  by  him, 
adding  to  his  signature  his  place  of  residence,  and  also,  if 
he  resides  without  the  State,  his  office  addresa  A  notice 
so  filed  has  the  same  force  and  effect,  for  the  purposes  ol 
this  article,  as  if  it  was  an  assignment  of  the  judgment 

^^  itt      §  1264.  Where  an  execution  is  returned,  wholly  or  partly 
u^n    ,  satisfied,  the  clerk  must  make  an  entry  of  the  satisfaction, 

retam  o*  ,  •' 

^^tiSed"  ^^  partial  satisfaction,  in  the  docket  of  the  judgment,  upon 
which  it  was  issued.  Thereupon  the  judgment  is  deemed 
satisfied,  to  the  extent  of  the  amount  returned  as  collected, 
unless  the  return  is  vacated  by  the  court 

Id.;  where     §  1265.  Where  an  execution  is  returned  wholly  unsatis- 

execation        o  ,  ,  •  i      i  #    t 

imSSfr.^  fied,  the  clerk  must  immediately  make,  m  the  docket  of  the 

^•d.        judgment,  upon  which  it  was  issued,  an  entry  of  the  fact, 

stating  the  time  when  the  execution  was  returned 

gi^iSTo^  §  1266.  A  sheriff,  upon  being  paid  the  full  amount  due 
fied*exe^  upou  an  cxecutiou  in  his  hands,  must  immediately  indorse 
oierk'to    thereupon  a  return  of  satisfaction  thereof.     He  must  also 
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deliver,  to  the  person  making  the  payment,  upon  the  latter's  enter  oat- 
request,  and  payment  of  the  fees  allowed  by  law  therefor,  *«'««^><*'*' 
a  certified  copy  of  the  execution,  and  of  the  return  of  satis- 
faction thereupon  (  which  may  be  filed  with  the  clerk  of  the 
same  county,  who  must  thereupon  cancel  and  discharge  the 
docket  of  die  judgment,  as  if  the  judgpaent-roll  was  filed 
in  his  office,  and  the  execution  was  returned  to  him,  as  sat- 
isfied. But  this  section  does  not  exonerate  the  sheriff,  from 
his  duty  to  return  the  execution,  to  the  clerk  with  whom 
the  judgment-roll  is  filed. 

§  1967.  The  clerk  of  a  county,  with  whom  a  judgment  ^g^®*; 
has  been  docketed,  must  cancel  and  discharge  the  docket  ^^^ 
thereof,  upon  the  filing,  with  him,  of  a  certificate  of  the  •^J?^' 
clerk,  with  whom  the  judgment-roll  is  filed,  showing  that 
the  judgment  has  been  reversed,  vacated,  or  satisfied  of 
record ;  or  the  certificate  of  the  clerk  of  the  county,  with 
whom  a  copy  of  an  execution,  and  of  a  return  of  satisfac- 
tion thereupon,  have  been  filed,  as  prescribed  in  the  last 
Bection,  showing  that  they  have  been  so  filed,  and  the  docket 
oancelled  and  discharged  accordingly. 

§  1268.  At  any  time  after  two  years  have  elapsed,  since  DiMdiugv 
a  bankrupt  was  discharged  from  his  debts,  pursuant  to  the  m^t  ^' 
acts  of  congress  relating  to  bankruptcy,  he  may  apply,  upon  SSokrupL 
proof  of  his  discharge,  to  the  court  in  which  a  judgment 
was  rendered  against  him,  for  ah  order,  directing  the  judg- 
ment to  be  cancelled  and  discharged  of  record.  If  it  appears 
that  he  has  been  discharged  from  the  pajrment  of  that 
judgment,  an  order  must  be  made  accordingly ;  and  there- 
upon the  clerk  must  cancel  and  discharge  the  docket  thereof, 
as  it  the  proper  satisfaction-piece  of  the  judgment  was  filed. 
Notice  of  the  application,  accompanied  with  copies  of  the 
papers  upon  which  it  is  made,  must  be  given  to  the  judg- 
ment creditor,  unless  his  written  consent  to  the  granting  of 
the  order,  with  satisfactory  proof  of  the  execution  thereof, 
and,  if  he  is  not  the  party  in  whose  favor  the  judgment  was 
rendered,  that  he  is  the  owner  thereof,  is  presented  to  the 
court,  upon  the  application. 
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Power  Of       §  1269.  A  court  of  record  has  the  same  power  and  juris- 
J?2J^^  diction,  concerning  the  docket  of  its  judgments,  kept  by  a 
docket,     county  clerk,  which  it  has  concerning  the  docket^  kept  by 
its  own  clerk.     It  may  direct  that  such  a  docket  be 
amended ;  or  .that  its  judgment,  there  docketed,  be  dock- 
eted nunc  pro  tunc. 


aerkto       §  1270.  Upon  the  presentation,  to  the  clerk  of  a  court  of 

file  and  jn.  i..t  ••••■•/w 

note  as-  record,  of  an  assignment  of  a  judgment,  entered  m  his  office, 
^judg-  executed  by  a  person  entitled  to  satisfy  the  judgment,  as  pre- 
scribed in  section  1260  of  this  act,  and  otherwise  executed 
as  prescribed  in  that  section,  with  respect  to  a  satisfaction- 
piece,  and  upon  payment  of  the  fees,  allowed  by  law,  for 
filing  a  transcript,  and  docketing  a  judgment  thereupon,  the 
clerk  must  forthwith  file  the  assignment  in  his  office,  and 
make,  upon  the  docket  of  the  judgment^  an  entry  of  the 
fact,  and  of  the  day  of  filing :  or,  if  he  keeps  a  separate 
book  for  the  entry  of  assignments  of  judgments,  an  entry, 
referring  to  the  page  of  the  book,  where  the  filing  of  the 
assignment  is  noted. 


meat. 


jadg-  §  1271.  A  transcript  of  a  judgment^  rendered,  within  the 

gj^^     State,  by  a  court  of  the  United  States,  duly  certified  by  the 
courts      clerk  of  that  court,  may  be  filed  with  a  county  clerk ;  who 

maj  be  »         */  */  ' 

docketed,  must  dockct  it,  as  if  it  had  been  rendered  by  the  supreme 
court  of  the  State. 


To  what  §  1272.  This  article  applies  only  to  a  judgment,  wholly 

mentci  or  partly  for  a  sum  of  money,  or  directing  the  payment  of 

outioiu  a  sum  of  money ;  and  to  an  execution  issued  upon  such 

article  a  judgment 

applies.  •*    ^ 


TITLE  IL 

Judgments  taken  wUhmt  process. 

AxncLa  1.  Gonfeasion  of  judgment. 

2.  Submission  of  a  controYersy,  upon  facts  admitted. 
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ABT.  L 


ARTICLE  FIRST. 

OONFB88ION  09  JUDOMBNT. 

Ssa  1278.  Judgment  may  be  confessed.    Married  woman  may  confess. 

1274.  Statement;  form  thereof. 

1275.  Statement  to  be  filed,  and  judgment  entered. 

1276.  Judgment-roll ;  docketing  and  enforcing  the  judgment. 

1277.  Execution,  where  the  judgment  is  not  all  due. 

1278.  Confession  by  one  of  seYeral  joint  debtors. 

§  1273.  A  judgment  by  confession  may  be  entered,  with-  Judg- 
out  action,  either  for  money  due  or  to  become  due,  or  to  be  oon- 
secure  a  person  against  contingent  liability  in  behalf  of  the  Married 
defendant,  or  both,  as  prescribed  in  this  article.    A  married  may 

■*  ,  ,  ooufeas. 

woman  may  confess  such  a  judgment,  as  if  she  was  single. 


§  1274.  A  written  statement  must  be  made,  and  signed  state- 
by  the  defendant,  to  the  following  effect:  th'™^ 

1.  It  must  state  the  sum,  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or 
to  become  due,  it  must  state  concisely  the  facts,  out  of  which 
the  debt  arose ;  and  must  show,  that  the  sum  confessed  there- 
for is  justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of 
securing  the  plaintiff,  against  a  eontingent  liability,  it  must 
state  concisely  the  facts,  constituting  the  liability ;  and  must 
show,  that  the  sum  confessed  therefor  does  not  exceed  the 
amount  of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  de- 
fendant, to  the  effect,  that  the  matters  of  fact  therein  set 
forth  are  true. 


§  1275.  At  any  time  within  three  years  after  the  state-  state- 
ment is  verified,  it  may  be  filed  with  a  county  clerk,  or  be  Sied, 
with  the  clerk  of  a  superior  city  court,  or,  where  the  sum,  ment"  ^ 
for  which  judgment  is  confessed,  does  not  exceed  two 
thousand  dollars,  exclusive  of  interest  from  the  time  of 
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^  makmg  the  statement,  with  the  clerk  of  the  marine  court 
of  the  city  of  New- York  Thereupon  the  clerk  must  enter, 
in  like  manner  as  a  judgment  is  entered  in  an  action,  a 
judgment  for  the  sum  confessed,  with  costs,  which  he  must 
tax,  to  the  amount  of  fifteen  dollars,  besides  disbursements 
taxable  in  an  action.  If  the  statement  is  filed  with  a 
coujaty  clerk,  the  judgment  must  be  entered  in  the  supreme 
court ;  if  it  is  filed  with  the  derk  of  another  court,  specified 
in  this  section,  the  judgment  must  be  entered  in  the  court 
of  which  he  is  clerk  But  a  judgment  shall  not  be  enteied 
upon  such  a  statement,  after  the  defendant's  death. 


jndg-  §  1276.  The  clerk,  immediately  after  entering  the  judg- 

rou;        ment,  must  attach  together  and  file  the  statement,  as  veri- 

aoden-    ficd,  and  a  certified  copy  of  the  judgment,  which  constitute 

tSSjSSg.  the  judgment-rolL    The  judgment  may  be  docketed,  and 

"'"''*•      enforced  against  property,  in  the  same  manner,  and  with  the 

same  effect,  as  a  judgment  in  an  action,  rendered  in  the  same 

court ;  and  each  provision  of  law,  relating  to  a  judgment  in 

an  action,  and  the  proceedings  subsequent  thereto,  apply  to 

a  judgment  thus  taken. 


Brecu-  §  1277.  Where  the  debt,  for  which  the  judgment  is 
where  the  rendered,  is  not  all  due,  execution  may  be  issued,  upon  the 
b  not  au  judgment,  for  the  collection  of  the  sum  which  has  become 
due.  The  execution  must  be  in  the  form  prescribed  by 
law,  for  an  execution  upon  a  judgment  for  the  full  amoant 
recovered ;  but  the  person,  whose  name  is  subscribed  to  it^ 
must  indorse  thereupon  a  direction  to  the  sheriff,  to  collect 
only  the  sum  due,  stating  the  amount  thereoi^  with  interest 
thereon,  and  the  costs  of  the  judgment  Notwithstanding 
the  issuing  and  collection  of  such  an  execution,  the  judg- 
ment shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  far- 
ther sum  becomes  due,  an  execution  may,  in  like  manner, 
be  issued  for  the  collection  thereof ;  and  successive  execu- 
tions may  be  issued,  as  further  sums  become  due. 
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CHAP.  XL]        SUBMITTING  A  CONTBOVEBSy.  g§  127&-1280. 

§  1278.  One  or  more  joint  debtors  may  confess  a  judg-  cjonfe*-* 
ment  for  a  joint  debt,  due  or  to  become  due.    Where  all  on  "o^ 
the  joint  debtors  do  not  unite  in  the  confession,  the  judg-  SSt** 
ment  must  be  entered  and  enforced  against  those  only  who  ^^^^ 
confessed  it ;  and  it  is  not  a  bar  to  an  action  against  all  the 
joint  debtors,  upon  the  same  demand. 


ARTICLE  SECOND. 

SUBMISSIOH  OV  A  OORTBOTRBST,  X7P0H  FaOTO  AJiMl'H'JCP. 

Sbo.  1879.  OontroyexB J,  how  sabmitted  without  prooeBS. 

U80.  "Pmpen  to  be  filed ;  oootioTeTqr  thareapon  beoomee  an  action. 
1281.  Sabaequent  pioceedlngB  regulated. 

§  1279.  The  parties  to  a  question  in  difference,  which  oontro- 
might  be  the  subject  of  an  action,  being  of  full  age,  may  h^^sab- 
agree  upon  a  case,  containing  a  statement  of  the  f  acts,  upon  withoat 
which  the  controversy  depends;  and  may  present  a  written 
submission  thereof  to  a  court  of  record,  which  would  have 
jurisdiction  of  an  action,  brought  for  the  same  cause.    The 
case  must  be  accompanied  with  the  affidavit  of  one  of  the 
parties,  to  the  effect,  that  the  controversy  is  real ;  and  that 
the  submission  is  made  in  good  faith,  for  the  purpose  of 
determining  the  rights  of  the  partiea    The  submission  must 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed,  to  be  recorded  in  the  county  where  it  is  filed. 

§  1280.  The  case,  submission,  and  affidavit,  must  be  filed  Papen  to 
in  the  office  of  the  clerk  of  the  court,  to  which  the  submis-  ^i^* 
sionis  made.    If  the  submission  is  made  to  the  supreme  ThSS- 
court,  they  must  be  filed  in  the  office  of  the  county  clerk,  bSoomee 
if  any,  specified  in  the  submission ;  if  no  county  clerk  is  "*  ^^^^ 
80  specified,  they  may  be  filed  in  the  office  of  any  county 
clerk.    The  filii^  is  a  presentation  of  the  submission ;  and 
thenceforth  the  controversy  becomes  an  action ;  and  each 
provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  proceedings  therein,  except  as 
otherwise  prescribed  in  the  next  section. 
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TITUC  S 

subse-  '  §  1281.  An  order  of  arrest,  an  injunction,  or  a  warrant 
proo^d-  of  attachment,  cannot  be  granted  in  such  an  action :  the 
lated?^"  costs  thereof  are  always  in  the  discretion  of  the  court,  but 
costs  cannot  be  taxed,  for  any  proceedings  before  notice  of 
trial :  the  action  must  be  tried  by  the  court,  upon  the  case 
alone :  and  the  case,  submission,  affidavit,  and  a  certified 
copy  of  the  judgment,  and  of  any  order  or  paper,  necessa- 
rily affecting  the  judgment,  constitute  the  judgmentrolL 
If  the  action  is  in  the  supreme  court,  a  superior  city  court, 
or  the  marine  court  of  the  city  of  New-York,  it  must  be 
tried,  and  judgment  rendered,  at  the  general  term.  If  the 
statement  of  facts,  contained  in  the  case,  is  not  sufficient  to 
enable  the  court  to  render  judgment,  an  order  must  be 
made  dismissing  the  submission,  without  costs  to  either 
party ;  unless  the  court  permits  the  parties,  or,  in  a  proper 
case,  their  representatives,  to  file  an  additional  statemenl^ 
which  it  may  do,  in  its  discretion,  without  prejudice  to  the 
original  statement 


TITLE  m. 


Vacatmg  or  setting  aside  a  judgment^  for  vrregvlcmty  cr 

error  mfad. 

Sbo.  1382.  Motion  to  set  aside  jadgment  for  inegalaritj ;  when  it  may  be  heard. 
1888.  Motion  to  set  aside  jadgment  for  error  in  fact ;  when  it  may  be  made 
by  party. 

1284.  Id. ;  after  a  party's  death. 

1285.  Id. ;  by  a  person  not  a  party. 

1286.  Id. ;  when  several  parties  are  entitled  to  move. 

1287.  To  whom  notice  of  the  motion  most  be  given. 

1288.  Id. ;  when  leai  property  recovered  by  the  jadgment  has  been  conveyed, 
1280.  How  notice  given  ander  this  title. 

1290.  Within  what  time  motion  to  be  made. 

1291.  Exceptions  in  cases  of  disability. 

1292.  Bestitation ;  when  directed. 

Motion  to     §  1282.  A  motion  to  set  aside  a  final  jndgment,  for  irr^- 

jadSnent  larity,  shall  not  be  heard,  after  the  expiration  of  one  yearsiBca 

toi^T^  the  filing  of  the  judgment-roll ;  unless  notice  thereof  is  given 

maybe     f or  a  day  within  the  year,  and  either  the  hearing  is  adjourned, 

^  ■      by  one  or  more  orders,  until  after  the  expiration  of  lie  year; 

or  the  term,  for  which  it  is  thus  noticed,  is  not  held.    In  the 
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latter  events  the  motion  may  be  re-noticed  for,  and  heard  at, 
the  next  term  at  which  it  can  be  made,  held  not  less  than 
ten  days  after  the  day,  when  the  first  term  was  appointed 
to  be  held. 


§  1283.  A  motion  to  set  aside  a  final  judgment,  rendered  Jjj^ide^ 
in  a  conrt  of  record,  for  error  in  fact,  not  arising  upon  the  J°f|^J* 
trial,  may  be  made  by  the  party  against  whom  it  is  ren-  }^^^\l 
dered ;  or,  if  an  execution  has  not  been  issued  thereon,  ^^^ 
and  the  judgment  has  not  been  whoUy  or  partly  satisfied  or  p*^^- 
enforced,  by  the  party  in  whose  favor  it  is  rendered. 

§  1284.  A  like  motion  may  be  made,  after  the  death  of  ^^jj^^ 
a  party  entitled  to  make  it,  as  prescribed  in  the  last  section,  ^^***- 
by  the  following  persons  : 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a 
chattel,  or  an  interest  in  real  property,  which  is  declared 
by  law  to  be  assets,  the  motion  may  be  made  by  his  execu- 
tor or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  pos- 
session thereoi^  or  where  the  title  to  or  an  estate  or  interest 
in  real  property  is  determined  or  affected  thereby,  thd 
motion  may  be  made  by  the  heir  of  the  decedent,  to  whom 
the  real  property  descended,  or  might  have  descended,  or 
by  the  person  to  whom  he  devised  it. 

3.  Where  the  judgment  is  render^  against  or  in  favor 
of  two  or  more  persons,  the  motion  may  be  made,  jointly, 
by  the  survivor,  and  the  person  who  would  have  been  enti- 
tled to  make  it,  if  the  judgment  had  been  rendered  in  favor 
of  or  against  the  decedent  only. 


8  1285.  A  motion  may  be  made,  either  before  or  after  the  w- ;  by  a 

death  of  the  defendant,  by  a  person,  who  is  not  a  party,  to  ST*^ 

set  aside,  for  error  in  fact,  not  arising  upon  the  trial,  a  ' 

judgment^  rendered  in  an  action  against  a  tenant  for  life,  or 

for  years,  awarding  real  property,  or  the  possession  of  real 

property,  in  which  the  person  making  the  motion  has  an        - 

estate,  or  interest,  in  reversion  or  remainder. 
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idfpfhen  §  1286.  Where  two  or  more  persons  are^  entitled  to  move 
^^^^  to  set  aside  a  judgment,  as  prescnbed  in  the  hist  three  sec- 
tS^to  tions,  one  or  more  of  them  may  move  separately ;  but,  in 
™®^®'      that  case,  notice  of  the  motion  must  be  given  to  those  who 

do  not  join  therein,  in  like  manner  as  if  they  were  adverse 

partie& 

To  whom      §  1287.  Notice  of  a  motio]:i  to  set  aside  a  final  judgment, 

Etion     for  error  in  fact,  not  arising  upon  the  trial,  must  be  given 

mostbe    to  the  advcrse  party,  or,  in  case  of  his  death,  to  each  pe^ 

""^  -^  son  who  might  have  moved,  as  against  the  moving  party, 

to  set  aside  the  judgment  for  the  same  cause,  as  prescribed 

in  this  titla    Where  the  motion  is  made  by  the  party 

against  whom  the  judgment  is  rendered,  or  by  his  heir, 

devisee,  executor,  or  administrator,  service  of  the  notice, 

upon  the  attorney  of  record  for  the  party,  in  whose  favor 

the  judgment  is  rendered,  has  the  like  effect,  as  if  it  was 

served  upon  the  party. 

Id.; when     §  1288.  Where  the  judgment  awards  real  property,  or 

erty  re-    the  posscssiou  thereof,  or  where  the  title  to,  or  an  estate  or 

^/^   intent  in,  real  property  is  detennined  or  affected  thereby. 

«  and  the  real  pro^rty,  or  estate  or  interest  therein,  has  be^i; 

conveyed,  by  the  adverse  party,  more  than  eight  days  before 

the  hearing  of  the  motion,  notice  of  the  motion  must  also 

be  given  to  each  actual  occupant  of  the  property,  claiming 

under  the  conveyance. 


How  8  1289.  Notice  must  be  (riven,  in  a  case  specified  in  this 

^J^titie,  by  personal  service  of  a  written  notice,  or  of  an 
title.  order  to  show  cause  why  the  motion  ahould  not  be  granted; 
or,  if  a  person  entitled  to  notice  cannot,  with  due  diligence, 
be  found  within  the  State,  in  any  manner  which  the  court, 
or  a  judge  thereof  directs  in  an  order  to  show  cause,  or 
which  the  court  directs  in  a  subsequent  order. 


within        §  1290.  A  motion  to  set  aside  a  final  judgment,  for  eiror 
motion  to  in  fact,  not  arising  upon  the  trial,  shall  not  be  heard,  except 
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'  as  specified  in  the  next  section,  after  the  expiration  of  two 
years  since  the  filing  ot  the  judgment-roll,  unless  notice 
thereof  is  giren,  for  a  day  within  the  two  years ;  and  either 
the  hearing  is  adjourned,  by  one  or  more  orders,  until  after 
the  expiration  of  the  two  years ;  or  the  term,  for  which  it 
is  thns  noticed,  is  not  held  In  the  latter  event,  the  motion 
may  be  re-noticed  for,  and  heard  at^  the  next  term  at  which 
it  can  be  made,  held  not  less  than  ten  days  after  the  day, 
when  the  first  term  was  appointed  to  be  held. 


§  1291.  If  the  person,  against  whom  the  judgment  is  Bzoei>- 
rendered,  is,  at  the  time  of  filing  the  judgment-roll,  either  oweg  oi 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution, 
upon  conviction  of  a  criminal  offence,  for  a  term  less  than 
for  life ; 

The  time  of  such  a  disabiHly  is  not  a  part  of  the  time, 
iinuted  by  the  last  section ;  except  that  the  time,  within 
which  the  motion  may  be  heard,  cannot  be  extended  more 
tiianfive  yeare  by  such  a  disabiHiy,  nor,  in  any  case,  more 
than  one  year  after  the  disability  ceases. 

§  1292.  Where  a  judgment  is  set  aside  for  any  cause,  Bestita- 
u A  motion,  the  courtly  direct  and  enforce  restitution,  »^ 
in  like  manner,  with  like  effect,  and  subject  to  the  same 
conditions,  as  where  a  judgment  is  reversed  upon  appeal 
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CHAPTER  XIL 

APPEALS. 

TITLE       L  —  GXNXBAL  PBOYIBIOKS,  BKLATINa  TO  THB  AFFBAL8  P]M>> 

VlDJfiD  FOB  IN  THIS  OHAPTXR. 

TITLE  n.  —  Appeal  to  thb  ooubt  of  appeals. 

TITLE  HL — Appeal  to  the  bttpbeme  ooubt  fboh  an  ihfebiob 

ooubt. 

TITLE  IV.  —  Appeal  to  the  oenebal  term  of  the  supbeicb  ooubt, 

OB  OF  A  BUPEBIOB  OTTY  OOUBT. 

TITLE   y .  r—  Appeal  fbou  a  final  DETSBiaNATioN  m  a  spboial 

PBOOEEDINQ. 


TITLE  L 

General  provmonSy  rdatmg  to  the  appeals  provided  for  in 

thia  chapter. 

810.1208.  Writs  of  error  abolished. 
1204.  Wheii  party  ma j  appeal. 

1295.  Parties  to  appeal ;  how  designated.    Title  of  cause. 

1296.  When  a  person  entitled  to  become  a  party  may  appeaL 

1297.  Appeal  when  adTerse  party  has  died. 

1298.  Proceedings,  when  party  dies  pending  appeaL 

1299.  Order  of  sabstitntion. 

1800.  Appeal,  how  taken. 

1801.  When  notice  of  appeal  to  specify  interlocutory  jadgment,  sml 

1802.  Proceedings,  if  attorney  or  party  not  found. 

1808.  Defects  in  proceedings  may  be  supplied. 

1804.  Order  appealed  from  must  be  entered.    Proceedings  to  compel  entry. 
1806.  Security  may  be  waived. 

1806.  Deposit,  in  lieu  of  xmdertaklng. 

1807.  Undertaking  must  be  filed. 

1806.  New  undertaking  to  be  given,  when  sureties  are  Insolvent,  ete. 

1809.  Action  upon  undertaking,  when  not  to  be  brought. 

1810.  When  appeal  stays  proceedings ;  effect  thereof. 

1811.  Levy  upon  personal  property,  when  superseded  by  appeaL 

1812.  Court  may  limit  amount  of  security  in  certain  cases. 
1818.  No  security  necessary,  on  appeal  by  the  people,  etc 
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Sm.  1814  Id.,  on  appeal  by  mvxiicipal  oorpozation. 
ISIOL  Papers  to  be  tranBmitted  to  appellate  court 

1816.  Interloeatoiy  judgment,  or  intermediate  order,  may  be  reyiewed. 

1817.  Judgment  or  order  on  appeaL 

1818.  When  no  appeal  liee  from  judgment  of  reverBal. 

1819.  Mode  of  enforcing  afOrmed  or  modified  judgment. 

1820.  Id. ;  as  to  order. 

1821.  Mode  of  cancelling  docket  of  revemed  or  modified  judgment 
1823.  Id. ;  when  reveiBal,  etc,  was  by  court  of  appealB. 

1828.  Beetitution ;  when  awarded. 


§  1293.  The  writ  of  error  in  a  civil  action  or  special  pro-  writa  of 
cecNiing  lias  been  abolished.  abouihed. 


§  1294.  A  party  aggrieved  may  appeal^  in  a  case  pre-  when 
scribed  in  this  chapter,  except  where  '  the  judgment  or  appeaT*^ 
order,  of  which  he  complains,  was  rendered  or  made  upon 
his  default. 


§  1296.  The  party  or  person  appealing  is  designated  as  parties  to 
the  appellant,  and  the  adverse  party  as  the  respondent.  ^^' 
After  an  appeal  is  taken  to  another  courts  the  name  of  the  nlt&. 
appellate  court  must  be  substituted^  for  that  of  the  court  oauBo? 
below,  in  the  title  of  the  action  or  special  proceeding,  and 
in  any  case,  the  name  of  the  county,  if  it  is  mentioned,  may 
be  omitted;  otherwise  the  title  shdU  not  be  changed,  in  con- 
sequence of  the  appeaL 

§  1296.  A  person  aggrieved,  who  is  not  a  party,  but  is  when  a 
entitled  by  law  to  be  substituted,  in  place  of  a  party ;  or  entiued 
who  has  acquired,  since  the  making  of  the  order,  or  the  a  party 
rendering  of  the  judgment  appealed  from,  an  interest,  which  appeal, 
would  have  entitled  him  to  be  so  substituted,  if  it  had  been 
previously  acquired,  may  also  appeal,  as  prescribed  in  this 
chapter,  for  an  appeal  by  a  party.    But  the  appeal  cannot 
be  heard,  until  he  has  been  substituted  in  place  of  the  party ; 
and  if  he  unreasonably  neglects  to  procure  an  order  of  sub- 
stitution, the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent 
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fMTTvry  TB  ^ 

Appeal  §  1297.  Where  the  adverse  party  has  died,  since  the 
^vene  TnaTritig  of  the  order,  or  the  rendering  of  the  judgment  ap 
garty  has  p^^^^  from,  or  where  the  judgment  appealed  from  was 
rendered,  after  his  death,  in  a  case  prescribed  by  law, 
an  appeal  may  be  taken,  as  if  he  was  living ;  but  it  cannot 
be  heard,  until  the  heir,  devisee,  executor,  or  administrator, 
as  the  case  requires,  has  been  substituted  as  the  respondent 
In  such  a  case,  an  undertaking  required  to  perfect  the  appeal, 
or  to  stay  the  execution  of  the  judgment  or  order  appealed 
from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit 
of  the  person  substituted 


Pr^e^-  §  1298.  "Where  either  party  to  an  appeal  dies,  before  the 
piff^r^eg  appeal  is  heard,  if  an  order,  substituting  another  person  in 
appeal  his  placc,  is  not  made,  within  three  months  after  his  death, 
the  court,  in  which  the  appeal  is  pending,  may,  in  its  discre- 
tion, make  an  order,  requiring  all  persons  interested  in  the 
decedent's  estate,  to  show  cause  before  it,  why  the  judg- 
ment or  order  appealed  from  should  not  be  reversed  or 
afiSrmed,  or  the  appeal  dismissed,  as  the  case  requires.  The 
order  must  specify  a  day,  when  cause  is  to  be  shown,  which 
must  be  not  less  than  six  months  after  making  the  order ; 
and  it  must  designate  the  mode  of  giving  notice  to  the  per- 
sonfi  interested.  Upon  the  return  day  of  the  order,  or  at  a 
subsequent  day,  appointed  by  tte  court,  if  the  proper  per- 
son has  not  been  substituted,  the  court,  upon  proof,  by  affi- 
davits  that  notice  has  been  given,  as  required  by  the  order, 
may  reverse  or  affirm  the  judgment  or  order  appealed  from, 
or  dismiss  the  appeal,  or  make  such  further  order  in  the 
premises,  as  justice  requires. 

Order  of       §  1299.  Where  the  appeal  is  from  one  court  to  another, 

tion.        an  application  for  an  order  of  substitution,  as  prescribed  by 

the  last  three  sections,  must  be  made  to  the  appellate  court 

Where  personal  service  of  notice  of  application  for  an  order 

has  been  made,  within  the  State,  upon  the  proper  repre* 
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flentatiTe  of  the  decedent  an  order  of  substitution  may  be 
mad^  n^  th,  .ppU«tion  of  th,  B»vi™«  party. 


§  1800.  An  appeal  must  be  taken,  by  serving,  upon  the  Appeal, 
attorney  for  the  adverse  party,  as  prescribed  in  article  third  ^^ 
of  title  sixth  of  chapter  eightli  of  this  act,  and  upon  the  clerk, 
with  whom  the  judgment  or  order  appealed  from  is  entered, 
by  filing  it  in  his  office,  a  written  notice,  to  the  effect,  that 
the  appellant  appeals  from  the  judgment  or  order,  or  from 
a  specified  part  thereol 


§  1301.  Where  the  appeal  is  from  a  final  judgment,  or  when 
from  a  final  order  in  a  special  proceeding,  and  the  appellant  appeal  to 
intends  to  bring  up,  for  review  thereupon,  an  interlocutory  Sterioou- 
judgment,  or  an  intermediate  order,  he  must,  in  the  notice  m^t% 
of  appeal,  distinctly  specify  the  interlocutory  judgment^  or 
intermediate  order,  to  be  reviewed. 


§  1802.  If  the  attorney  for  the  adverse  party  is  dead ;  Proeeed- 
or  if  he  has  been  removed,  and  notice  of  the  removal  has  attorney 
been  served  upon  the  appellant's  attorney,  and  another  at-  notfomfd. 
tomey  has  not  been  substituted  in  his  place ;  or  if,  for  any 
reason,  service  of  a  notice  of  appeal,  upon  the  proper  attor- 
ney for  the  adverse  party,  cannot^  with  due  diligence,  be 
made  within  the  State,  the  notice  of  appeal  may  be  served 
upon  the  respondent,  in  the  manner  prescribed  by  law  for 
serving  it  upon  an  attorney.    If  personal  service  upon  the 
respondent  cannot,  with  due  diligence,  be  so  made  within 
the  State,  the  notice  of  appeal  may  be  served  upon  him, 
and  notice  of  the  subsequent  proceedings  may  be  given  to 
him,  as  directed  by  a  judge  of  the  court,  in  or  to  which  the 
appeal  is  taken. 

§  1803.  Where  the  appellant,  seasonably  and  in  good  Defects  in 
faith,  serves  the  notice  of  appeal,  either  upon  the  clerk  or  Fngs  may 
npon  the  adverse  party,  or  his  attorney,  but  omits,  through  pUeST 
mistake,  inadvertence,  or  excusable  neglect,  to  serve  it 
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upon  the  other^  or  to  do  any  other  act,  neceseary  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or 
order  appealed  from ;  the  court,  in  or  to  which  the  appeal 
is  taken,  upon  proof,  by  affidavit,  of  the  facts,  may,  in  its 
discretion,  permit  the  omission  to  be  supplied,  or  an  amend- 
ment to  be  made,  upon  such  terms  as  justice  requires. 

oi^  §  1304  An  appeal  cannot  be  taken  from  an  order  made 

SSat  be  ^y  *  P^^  ^^*  ^^  court,  until  it  is  entered  in  the  office  of 
gto^^  the  proper  clerk.  Where  such  an  order  has  not  been  so 
^  t^  entered,  or  the  papers,  upon  which  it  was  founded,  have 
entrj.  not  been  filed  in  the  same  clerk's  office,  the  judge  who 
made  it,  or,  if  he  is  absent,  or  unable  or  disqualified  to  act^ 
a  judge  of  the  court,  in  or  to  which  an  appeal  therefrom 
may  be  taken,  must,  upon  the  application  of  a  party  or  other 
person,  entitled  to  take  such  an  appeal,  make  an  order,  re- 
quiring the  omission  to  be  supplied,  within  a  specified  time 
after  service  of  a  copy  of  the  order  made  by  him.  Upon 
proo^  by  affidavit,  that  a  copy  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the 
same  judge  may  make,  upon  notice,  an  order  revoking  and 
annulling  the  original  order.  The  provisions  of  the  last 
section  but  one  apply  to  the  service  of  an  order,  or  a  notice^ 
as  prescribed  in  this  section. 

Security       §  1805.  An  undertaking,  which  the  appellant  is  required, 
waived,    by  this  chapter,  *to  give,  or  any  other  act  which  he  is  so 
required  to  do,  for  the  security  of  the  respondent,  may  be 
waived  by  the  written  consent' of  the  respondent. 

Deposit,  §  1806.  Where  the  appellant  is  required,  by  this  chap- 
nndert^-  tcr,  to  givc  an  Undertaking,  he  may,  in  lieu  thereof,  deposit 
*^-  with  the  clerk,  with  whom  the  judgment  or  order  appealed 
from  is  entered,  a  sum  of  money,  equal  to  the  amount,  for 
which  the  undertaking  is  required  to  be  given.  The  de- 
posit  has  the  same  effect,  as  filing  the  undertaking ;  and 
notice  that  it  has  been  made,  has  the  same  effect,  as  notice 
of  the  filing  and  service  of  a  copy  of  the  undertaking. 
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The  courts  wherein  the  appeal  is  pending,  may  direct  the 
mode,  in  which  the  money  shall  be  kept  and  disposed  o^ 
during  the  pendency,  or  after  the  determination  of  the 
appeaL 

§  1807.  An  undertaking,  given  as  prescribed  in  this  J^w 
chapter,  must  be  filed  with  the  clerk,  with  whom  the  judg-  g^*^« 
ment  or  order  appealed  from  is  entered. 

§  1308.  The  court,  in  which  the  appeal  is  pending,  upon  ^^JT^ 
satisfactory  proof,  by  affidavit,  that  since  the  execution  of  to  be 
an  xmdertaking,  given  as  prescribed  in  this  chapter,  one  or  when 
more  of  the  sureties  theifein  have  become  insolvent :  or  that «?  in- 
his  or  their  circumstances  have  become  so  precarious,  that  «<». 
there  is  reason  to  apprehend,  that  the  undertaking  is  not 
sufficient  for  the  security  of  the  respondent ;  may  make  an 
order,  requiring  the  appellant  to  file  a  new  undertaking, 
and  to  serve  a  copy  thereof,  as  required  with  respect  to 
the  original  undertaking.    If  the  appellant  fails  so  to  do, 
within  twenty  days  after  the  service  of  a  copy  of  the 
order,  or  such  further  time  as  the  court  allows,  the  appeal 
must  be  dismissed,  or  the  order  or  judgment,  from  which 
the  appeal  is  taken,  must  be  executed,  as  if  the  original 
tmdertaking  had  not  been  given. 

§1309.  An  action  shall  not  be  maintained,  upon  an^^^o** 
tmdertaking,  given  upon  an  appeal,  taken  as  prescribed  in  ^^^ 
title  third,  fourth  or  fifth  of  this  chapter,  until  ten  days  JJ^^^  "<>* 
have  expired,  since  the  service,  upon  the  attorney  for  the  brought, 
appellant,  of  a  written  notice  of  the  entry  of  a  judgment 
or  order,  affirming  the  judgment  or  order  appealed  from,  or 
dismissing  the  appeaL    "Where  an  apjpeal  to  the  court  of 
appeals,  from  that  judgment  or  order,  is  perfected,  and 
security  is  given  thereupon,  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  an  action  shall  not  be 
ii^tained  upon  the  undertaking,  given  upon  the  pre- 
<^^ding  appeal,  until  after  the  final  determination  of  the 
appeal  to  the  court  of  appeals. 
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When  §  1310.  Where  an  appeal  has  been  perfected,  as  pre- 

I^^p,^  scribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
^^°«'5  to  be  done,  to  stay  the  execution  of  the  judgment  or  order 
thereof,  appealed  from,  have  been  done,  the  appeal  stays  all  proceed- 
ings to  enforce  the  judgment  or  order  appealed  from;  except 
that  the  court  or  judge,  from  whose  determination  the  appeal 
is  taken,  may  proceed  in  any  matter,  included  in  tlie  action 
or  special  proceeding,  and  not  affected  by  the  judgment  or 
order  appealed  from,  or  not  embraced  within  tlie  appeal ; 
or  may  cause  perishable  property  to  be  sold,  pursuant  to 
the  judgment  or  order  appealed  from*  The  proceeds. of 
such  a  sale  must  be  paid,  to  abide  the  result  of  tlie  appeal, 
into  the  court,  from  or  in  which  the  appeal  is  taken ;  or,  if 
it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
the  supreme  court 


Levy  §  1811.  Where  an  appeal,  taken,  from  a  final  judgmenl^ 

personal  to  the  court  of  appeals,  has  been  perfected,  and  the  Becuriiy, 
when  su-  required  to  stay  the  execution  of  the  judgment,  has  been 
bjAppeaL  given ;  or  where  the  security,  given  upon  an  appeal,  taken 
from  a  final  judgment  of  the  supreme  court,  a  superior  city 
courts  a  county  court,  or  the  marine  court  of  the  city  of 
New- York,  is  equal  to  that  required  to  perfect  an  appeal 
to  the  court  of  appeals,  and  to  stay  the  execution  of  the 
judgment ;  the  court,  in  which  the  judgment  appealed  from 
was  rendered,  may,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  make  an  order,  upon  notice  to  the  re- 
spondent, and  the  sureties  in  the  undertaking,  discharging  a 
levy  upon  personal  property,  made  by  virtue  of  an  execu- 
tion, issued  upon  the  judgment  appealed  from.  But  this 
section  does  not  authorize  the  discharge  of  a  levy,  made  by 
virtue  of  a  warrant  of  attachment. 

ooorfc  §  1812.  Where  an  appeal  is  taken,  as  prescribed  in  title 

imo^of  second  or  fourth  of  this  chapter,  the  court,  in  or  from  which 
in  certain  the  appeal  is  taken ;  or,  where  an  appeal  is  taken  as  pre- 
scribed in  title  third  or  fifth  of  this  chapter,  the  court,  to 
which  the  appeal  is  taken ;  may,  in  its  discretion,  make  an 
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order,  upon  notice  to  the  respondent,  dispensing  with  or  ^"^^  ^ 
limiting  the  security,  required  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  is  an  executor,  administrator, 
trustee,  or  other  person  acting  in  another's  right,  the  security 
may  be  dispensed  with  or  limited,  in  the  discretion  of  the 
court. 

2.  The  aggregate  sum,  in  which  one  or  more  undertak- 
ings are  required  to  be  given,  may  be  limited  to  not  less 
than  fifty  thousand  dollars,  where  it  would  otherwise  exceed 
that  sum. 

§  1313.  Upon  an  appeal,  taken  by  the  people  of  the  No  seou- 
State,  or  by  a  State  officer,  or  board  of  State  officers,  the  aa^^Vn^ 
service  of  the  notice  of  appeal  perfects  the  appeal,  and  tf epeo-^ 
stays  the  execution  of  the  juc^ment  or  order  appe^ed  from,  ^  *'  ^ 
without  an  undertaking,  or  other  security. 

§  1314.  Upon  an  appeal,  taken  by  a  municipal  corpora-  m.,  on 
tion,  the  service  of  the  notice  of  appeal  perfects  the  appeal,  SSSoi^ 
and  stays  the  execution  of  the  judgment  or  order  appealed  S.°™ 
from,  without  an  undertaking,  or  other  security;  except 
that,  where  an  appeal  is  taken,  as  prescribed  in  title  sec- 
ond, thitd  or  fourth  of  this  chapter,  the  court,  in  or  from 
which  the  appeal  is  taken,  may,  in  its  discretion,  require 
security  to  be  given.    In  that  case,  the  form,  nature,  and 
extent  of  the  security,  not  exceeding  that  which  is  required 
in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by 
the  order  of  the  court;  and  the  mayor,  comptroller,  or 
counsel  to  the  corporation,  may  execute,  in  behaK  of  the 
corporation,  an  undertaking,  so  required  to  be  given. 

§  1315.  Where  an  appeal  is  taken  from  a  final  judgment,  j^^*<^ 
as  prescribed  in  title  second  or  third  of  this  chapter,  the  ™*^J^i? 
appellant  must,  within  twenty  days  after  it  is  perfected,  ©o'"* 
cause  a  certified  copy  of  the  notice  of  appeal,  of  the  judg- 
ment-roll, and  of  a  case  or  notice  of  exceptions,  if  any,  filed 
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''^^^^  ^  after  the  entry  of  judgment^  to  be  transmitted  to  the  appel- 
late court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served  Where  an  appeal  from  an  order,  or  a  part  of  an 
order,  is  taken  as  prescribed  in  title  second,  thirds  or  fifth  of 
this  chapter,  the  appellant  must,  within  the  same  time, 
cause  a  certified  copy  of  the  notice  of  appeal,  of  the  order, 
and  of  the  papers  upon  which  the  order  was  founded,  to 
be  transmitted  to  the  appellate  court,  by  the  same  clerk.  If 
the  appellant  fails  so  to  do,  the  respondent  may  cause  those 
papers  to  be  so  transmitted ;  and  he  is  entitled  to  tax  the 
expense  thereof,  as  a  disbursement^  where  he  recovers  costs. 
The  clerk  of  the  appellate  court  must  file  the  papers  so 
transmitted ;  and,  except  where  it  is  otherwise  specially 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 

interioou-  |  1816.  An  appeal,  taken  from  a  final  judgment,  brings 
ment,  or  up  for  rcvicw,  an  interlocutory  judgment,  or  an  intermedi- 
diate  or-  ate  Order,  which  is  specified  in  the  notice  of  appeal,  and 

der,  may  .  . 

^e%d.  ^^^^ssarily  affects  the  final  judgment ;  and  which  has  not 
'  already  been  reviewed,  upon  a  separate  appeal  therefrom, 
by  the  court  or  the  term  of  the  court,  to  which  the  appeal 
from  the  final  judgment  is  taken.  The  right  to  review  an 
interlocutory  judgment,  or  an  intermediate  order,  as  pre- 
scribed in  this  section,  is  not  affected  by  the  expiration  of 
the  time,  within  which  a  separate  appeal  therefrom  might 

have  been  taken. 

• 

Judg.  §  1817.  Upon  an  appeal  frcHU  a  judgment  or  an  order,  the 

or^^ii  court,  or  the  general  term,  to  which  the  appeal  is  taken,  may 
reverse  or  affirm,  whoUy  or  partly,  or  may  modify,  the  judg- 
ment or  order  appealed  from,  and  each  interlocutory  judg- 
ment or  intermediate  order,  which  it  is  authorized  to  review, 
as  specified  in  the  notice  of  appeal,  and  as  to  any  or  all  of  the 
parties ,  and  it  may,  if  necessary  or  proper,  grant  a  new 
trial  or  hearing.  A  judgment,  affirming  whoUy  or  partly  a 
judgment,  from  which  an  appeal  has  been  taken,  shall  not, 
expressly  and  in  terms,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  ^hich  was  awarded  to  him  by  the 

judgment  so  affirmed. 
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§  13 18.  Where  a  judgment,  from  which  an  appeal  is  taken,  ^^en  no 
is  reversed  upon  the  appeal,  and  a  new  trial  is  granted,  an  ue8to)m 
appeal  cannot  be  taken  from  the  judgment  of  reversal ;  but  J?  ^i^|S^ 
upon  an  appeal  from  the  order  granting  a  new  trial,  taken^  ^ 
as  prescribed  by  law,  the  judgment  of  reversal  must  also 
be  reviewed. 

8  1319.  Where  a  judgment,  from  which  an  appeal  has  Mode  of 
be^n  teken,  ff om  one  Xt  t;  another,  is  whoUy  or  partly  ^|^ 
aflfirmed,  or  is  modified,  upon  the  appeal,  it  must  be  enforced,  ^jX 
by  the  court  in  which  it  was  rendered,  to  the  extent  per- 
mitted by  the  determination  of  the  appellate  court,  as  if 
the  appeal  therefrom  had  not  been  taken. 

§  1320.  Where  a  final  order,  from  which  an  appeal  has  id.;  as  to 
been  taken,  from  one  court  to  another,  as  prescribed  in'title 
fifth  of  this  chapter,  is  whoUy  or  partly  affirmed,  or  is  mod. 
ified,  upon  the  appeal,  the  appellate  court  may  enforce  its 
order,  or  may  direct  the  proceedings  to  be  remitted,  for 
that  purpose,  to  the  court  below,  or  to  the  judge  who  made 
the  order  appealed  from. 

§  1321.  Where  a  final  judgment  for  a  sum  of  money,  or  Mode  of 
directing  the  payment  of  a  sum  of  money,  has  been  re-d^ketol^ 
versed,  or  has  been  affirmed  as  to  part  only  of  the  sun^oTmodi- 
upon  an  appeal,  taken  as  prescribed  in  title  third  or  fourth  ment.^  ^" 
of  this  chapter;  if  an  appeal  to  the  court  of  appeals  is  not 
taken  and  perfected,  and  the  security  required  to  stay 
execution  is  not  given,  within  ten  days  after  the  entry  of 
the  judgment  upon  the  appeal,  in  the  clerk's  office  where 
the  judgment  appealed  from  is  entered,  the  clerk  must 
make  a  minute  of  the  reversal  of  the  judgment,  or  of  the 
amount  to  which  it  has  been  reduced,  upon  his  docket- 
book,  in  each  place,  where  the  judgment  is  docketed.    A 
transcript  of  the  docket,  as  thus  corrected,  must  be  fur- 
nished by  him,  and  may  be  filed  in  any  county  clerk's 
office,  where  the  original  judgment  is  docketed,  as  pre- 
scribed by  law,  with  respect  to  the  original  docket ;  and 
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therenpon  the  county  clerk  mnst  correct  Ms  docket  accord- 
ingly. The  lien  of  a  judgment,  the  docket  of  which  is  not 
corrected,  as  prescribe  in  this  section,  remains  unaflEected 
by  the  reversal  or  modification  thereof,  until  the  decision 
of  the  court  of  appeals,  upon  an  appeal  from  the  judg- 
ment reversing  or  modifying  the  same,  or  the  expiration  of 
the  tune  to  take  such  an  appeal 

Id.;  when  §  1322.  Where  a  final  judgment  for  a  sum  of  money, 
etl!^  or  directing  the  payment  of  a  sum  of  money,  has  been 
b^  court  r^y^j^g^  Qj.  affirmed  as  to  part  only  of  the  sum,  upon 

an  appeal  to  the  court  of  appeals,  the  docket  may  be 
after  the  remittitur  has  been  filed  in  the  court  below. 


Beatita-  §  1823.  Where  a  final  judgment  or  order  is  reversed  or 
when  modified,  upon  appeal,  the  appellate  court,  or  the  general 
term  of  the  same  courts  as  the  case  may  be,  may  make  or 
compel  restitution  of  property  or  of  a  right,  lost  by  means 
of  the  erroneous  judgment  or  order ;  but  not  so  as  to  affect 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  of 
property  sold,  pursuant  to  a  direction  contained  in  the 
judgment,  or  by  virtue  of  an  execution  issued  thereupon. 
In  the  latter  case,  it  may  compel  the  value,  or  the  purchase 
price,  to  be  restored,  or  deposited  to  abide  the  event  of  the 
action^  as  justice  requires. 


TITLE  IL 

Appeal  to  iJie  court  of  appeals. 

Sbo.  1834.  What  appeals  may  be  taken. 

1825.  Limitation  of  Hme  to  appeal 

1826.  Security  to  perfect  appeal 

1827.  Security  to  stay  execution  on  Judgment,  etc,  for  money. 

1828.  Id.;  on  judgment,  etc.,  for  delivery  of  property. 

1829.  Id.;  on  judgment  for  a  chattel 

1880.  Id.;  on  judgment,  etc.,  directing  oonyeyance. 

1881.  Id.;  on  judgment,  etc.,  for  poeeeBsion  of  real  property. 

1882.  Construction  of  the  last  five  sections. 
1888.  The  last  six  sections  qualified. 
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_  i|HHH  .IB  • 

Sbo.  1884.  UndertaldngB  may  be  in  one  instnunent ;  foiin«  and  service  thereof. 

1886.  Exception  to  snieties ;  Justification. 

1888.  Appeal  from  final  judgment  rendered  after  aflbmance  of  interlocatory 
jndgmenty  or  denial  of  motion  for  new  triaL 

1887.  What  qnestionfl  are  brought  up  for  review. 

1888.  When  queetionB  of  fact  to  be  reviewed. 

1889.  When  a  case  to  be  prepared,  eta,  for  the  appeaL 

* 

§  1824.  An  appeal  may  be  taken  to  the  court  of  appeals,  "^^ 
in  a  case  where  that  court  has  jurisdiction,  as  prescribed  in  ^^^ 
sections  190  and  191  of  this  act 


§  1826.  An  appeal  to  the  court  of  appeals,  from  a  final  lAmita- 
judgment,  mnst  be  taken,  within  two  years  after  final  jndg-  time  to 
ment  is  entered,  npon  the  determination  of  the  general  term 
of  the  conrt  below,  and  the  judgment-roll  filed    An  appeal 
to  the  court  of  appeals,  from  an  order,  must  be  taken  within 
sixty  days  after  service,  upon  the  attorney  for  the  appellant, 
of  acopy  of  the  order  appealed  from,  and  a  written  notice      ' 
of  the  entry  thereof. 

§  1826.  To  render  a  notice  of  appeal,  to  the  court  of  ^'^Jg^^ 
appeals,  effectual  for  any  purpose,  except  in  a  case  where  appoai* 
ft  ^iaUy  Ascribed  by  law,  tiiat  securiiy  is  not  neces- 
sary,  to  perfect  the  appeal,  the  appellant  must  give  a  writ- 
ten undertaking,  to  the  effect,  that  he  will  pay  aU  costs  and 
damages,  which  may  be  awarded  against  him  on  the  appeal, 
not  exceeding  five  hundred  dollars.  The  appeal  is  per- 
fected, when  such  an  undertaking  is  given  and  a  copy 
thereof,  with. notice  of  the  filing  thereof,  is  served,  as  pre- 
scribed  in  this  title. 


§  1827.  If  the  appeal  is  taken  from  a  judgment  for  a  security 
sum  of  money,  or  from  a  judgment  or  order,  directing  exeoutiou 
the  payment  of  a  sum  of  money,  it  does  not  stay  the  ment, 

/  •   i-i        •    -1  -1  -11  n         etc.,  for 

execution  of  the  judgment  or  order,  until  the  appellant  money, 
gives  a  written  undertaking,  to  the  effect,  that  if  the  judg- 
ment or  order  appealed  from,  or  any  part  thereof,  is 
affirmed,  or  the  appeal  k  dismiflsed,  he  will  pay  the  gnm, 
noorered  or  directed  to  be  paid,  by  the  judgment  or  older, 
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or  the  part  thereof  as  to  which  it  is  affirmed.  Bnt  where 
the  judgment  or  order  directs  the  payment  of  money  in 
fixed  instalments,  the  undertaking  must  be  to  the  effect, 
that  the  appellant  will  pay  each  instalment,  which  becomes 
payable,  pending  the  appeal,  or  the  part  thereof  as  to  which 
the  judgment  or  order  is  affirmed,  not  exceeding  a  sum 
specified  in  the  undertaking,  which  must  be  fixed  by  a 
judge  of  the  court  below.  The  court  below  may,  at  any 
time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order, 
requiring  the  appellant  to  give  a  further  undertakJBg,  to  the 
same  effect,  inasumandwithinatime,  specified  in  the  order. 
A  failure  to  comply  with  such  an  order  has  the  same  eff ecty 
as  if  no  undertaking  had  been  given,  as  prescribed  in  this 
section. 

id^on        §  1828.  If  the  appeal  is  taken  from  a  judgment  or  order, 
meni      directing  the  assignment  or  delivery  of  a  docimient,  or  of 
delivery   personal  property,  it  does  not  stay  the  execution  of  the 
erty.       judgment  or  order,  until  the  thing  directed  to  be  assigned 
or  delivered,  is  brought  into  the  court  below,  or  placed  ia 
the  custody  of  an  officer  or  receiver,  designated  by  that 
court ;  or  the  appellant  gives  a  written  undertaking  as  pre- 
scribed in  the  next  section. 

id^^  §  1329.  If  the  appeal  is  taken  from  a  judgment  for  the 
SatteL  ^"^^"^^^  ^^  *  chattel,  it  does  not  stay  the  execution  of 
the  judgment,  until  the  appellant  gives  a  written  under- 
taking, in  a  sum  fixed  by  the  court  below,  or  a  judge 
thereof,  to  the  effect,  that  the  appellant  will  obey  the  direc- 
tion of  the  appellate  court,  upon  the  appeal 

Id. ;  on  §  1880.  If  the  appeal  is  taken  from  a  judgment  or  order, 
ment,  directing  the  execution  of  a  conveyance,  or  other  instru- 
reoting  mcut,  it  docs  uot  stav  the  execution  of  the  judgment  or 
anoe.       order,  until  the  instrument  is  executed,  and  deposited  with 

the  clerk,  with  whom  the  judgment  or  order  is  entered,  to 

abide  the  direction  of  the  appellate  court. 
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§  1831.  If  the  appeal  is  taken  from  a  Judgment,  whicli  i^JT^** 
entitles  tlie  respondeat  to  tlie  immediate  possession  of  real  j^^^^ 
property,  or  from  a  judgment  or  order,  directing  the  sale  or  po^elSion 
the  delivery  of  possession  of  real  property,  it  does  not  stay  pj^^^. 
the  execution  of  the  judgment  or  order,  until  the  appellant 
gives  a  written  undertaffing,  to  the  effect  that  he  wiU  not, 
while  in  possession  of  the  property,  commit,  or  suffer  to  be 
committed,  any  waste  thereon;  and  that,  if  the  judgment 
or  order  is  affirmed,  or  the  appeal  is  dismissed,  he  will  pay 
the  value  of  the  use  and  occupation  of  the  property,  or  the 
part  thereof,  as  to  which  the  judgment  or  order  is  affirmed, 
from  the  time  of  taking  the  appeal,  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order, 
not  exceeding  a  specified  sum,  fixed  by  a  judge  of  the  court 
below.    Where  the  judgment  is  for  a  sale  of  mortgaged 
premises,  and  the  payment  of  a  deficiency,  the  undertaking 
must  also  provide  for  the  payment  of  the  deficiency. 


§  1832.  Where  the  judgment  or  order,  from  which  an  Constrao- 
appeal  is  taken  te  the  court  of  appeals,  affirms  a  judgment  iiut  Ave  ^ 
or  order,  to  the  effect  specified  in  either  of  the  last  five       ^'"' 
sections,  the  undertaking  must  be  the  same,  as  if  the  judg- 
ment or  order,  from  which  the  appeal  is  so  taken,  was  to 
the  same  effect,  as  the  judgment  or  order  so  affirmed. 


§1888.  The  last  six  sections  do  not  extend  to  a  case.  The  laat 
where  it  is  specially  prescribed  by  law,  that  an  appeal  may  tioM^ 
be  taken,  or  the  execution  of  a  judgment  or  order  appealed  ^ 
from  may  be  stayed,  without  security,  or  where  the  security 
to  be  given,  for  either  purpose,  is  ^specially  regulated  by 

§  1884.  Where  two  or  more  undertakings  are  required  to  underw 
be  given,  as  prescribed  in  this  title,  they  may  be  contained  in  mi^in 
the  same  instrmnent,  or  in  different  instruments,  at  the  option  ?tmment; 
of  the  appellant.    Each  undertaking,  given  as  prescribed  in  wJ^i e*"^^ 
this  title,  must  be  executed  by  at  least  two  sureties ;  must  **^®"^'* 
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be  approved  by  a  judge  of  the  court  below ;  and  must 
specify  the  residence  of  each  surety  therein.  A  copy 
thereof,  with  a  notice  showing  where  it  is  filed,  must  be 
served  on  the  attorney  for  the  adverse  party,  with  the  notice 
of  appeal;  or  before  the  expiration  of  the  time  to  appeal 


^n^  §  1336-  Th^  attorney  for  the  respondent  may,  within  ten 
JS^Sl!  ^^y®  ^^^  service  of  a  copy  of  the  undertaking,  with  notice 
of  the  filing  thereof  serve  upon  the  attorney  for  the  appel- 
lant, a  written  notice,  that  he  excepts  to  the  sufiiciency  of  the 
sureties.  Within  ten  days  thereafter,  the  sureties,  or  other 
sureties  in  a  new  undertaking,  to  the  same  effect,  must  jus- 
tify, before  a  judge  of  the  court  below,  or  a  county  judge. 
At  least  five  days^  notice  of  the  justification  must  be  given ; 
in  every  other  respect,  the  provisions  of  sections  578,  579 
and  580  of  this  act  apply  to  the  justification.  If  the  judge 
finds  the  sureties  sufiS.cient,  he  must  indorse  his  allowance 
of  them,  upon  the  undertaking,  or  a  copy  thereof ;  and  a 
notice  of  the  allowance  must  be  served  upon  the  attorney 
for  the  exceptant.  The  effect  of  a  faQure  so  to  justify,  and 
to  procure  an  allowance,  is  the  same,  as  if  the  undertaking 
had  not  been  given. 


^^^     §  1836.  Where  final  judgment  is  rendered  in  the  court 

mentpen-  l^^low,  after  the  affirmance,  upon  an  appeal  to  the  general 

^^      term  of  that  court,  of  an  interlocutory  judgment ;  or  after 

J^SS^f     the  refusal,  by  the  general  term,  of  a  new  trial,  either  upon 

toz^judgl  au  application,  made,  in  the  first  instance,  at  the  general 

d^lS^  of  term,  or  upon  an  appeal  from  an  order  of  the  special  term, 

tor  new    or  of  the  judgc  before  whom  the  issues,  or  questions  of  fact, 

*"^'       were  tried  by  a  jury;  the  party  aggrieved  may  appeal 

directly  from  the  final  judgment  to  the  court  of  appeals, 

notwithstanding  that  it  was  rendered  at  a  special  t^rm,  or 

at  a  trial  term,  or  pursuant  to  the  directions,  contained  in  a 

referee's  report.    But  such  an  appeal  brings  up,  for  review, 

only  the  determination  of  the  general  term,  affirming  the 

interlocutory  judgment^  or  refusing  the  new  trial 
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§  1337.  An  appeal  to  the  court  of  appeals  from  a  final  what 
judgment,  or  from  an  order,  granting  or  refusing  a  new  trial  ^^^ 
in  an  action,  or  from  a  final  order  affecting  a  substantial  ^^^''^ 
right,  made,  either  in  a  special  proceeding,  or  upon  a  sum- 
mary application  after  judgment  in  an  action,  brings  up  for 
review,  in  that  court,  every  question,  affecting  a  substantial 
right,  L»d  not  resting  in^r^tion,  Uich  wis  determined 
by  the  general  term  of  the  court  below,  in  rendering  the 
judgment  or  making  the  order,  from  which  the  appeal  is 
taken ;  except  that  a  question  of  fact,  arising  upon  conflict- 
ing evidence,  cannot  be  determined  upon  such  an  appeal, 
unless  where  special  provision  for  the  determination  thereof 
is  made  by  law. 


§  1338.  Upon  an  appeal  to  the  court  of  appeals  from  a  when 
judgment,  reversing  a  judgment  entered  upon  a  referee's  ASS 
report,  or  a  decision  of  the  court,  upon  a  trial  without  a  viewed, 
jury ;  or  from  an  order  granting  a  new  trial,  upon  such  a 
reversal ;  it  must  be  presumed,  that  the  judgment  was  not 
reversed,  or  the  new  trial  granted,  upon  a  question  of  fact, 
unless  the  contrary  clearly  appears,  in  the  body  of  the  judg- 
ment or  order  appealed  from.    In  that  case,  the  court  of 
appeals  must  review  the  determination  of  the  general  term 
of  the  court  below,  upon  the  questions  of  fact,  as  well  as 
the  questions  of  law. 


§  1839.  Where  an  appeal  to  the  court  of  appeals,  from  when  a 
a  judgment,  rendered  at  a  general  term  of  the    court  prepared, 
below,  upon  a  verdict,  subject  to  the  opinion  of  the  court,  for'the 
has  been  perfected,  a  case,  containing  a  concise  fftate- 
ment  of  the  facts,  of  the  questions  of  law  arising  thereupon, 
and  of  the  determination  of  those  questions  by  the  general 
term,  must  be  prepared  and  settled,  by  or  under  the  direction 
of  the  court  below,  and  annexed  to  the  judgment-roll.     An 
exception  is  not  necessary,  to  enable  the  court  of  appeals  to 
review  the  determination  of  a  question  of  law,  arising  upon 
the  verdict.    A  certified  copy  of  the  case  must  be  transmit- 
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ted  to  tlie  court  of  appeals,  instead  of  tlie  case,  apoa  which 
the  judgment  of  the  court  below  was  rendered.  The  court 
below,  or  a  judge  thereof  may  extend  the  time,  limited  by 
law,  within  which  the  papers  must  be  transmitted  to  the 
court  of  appeals,  for  the  purpose  of  enabling  the  appellant 
to  procure  the  case  to  be  prepared  or  settled. 


ment. 


TITLE  nL 

Appeal  to  the  supreme  oov/rtfrom  an  inferior  amrt 

Saa  1840.  Appeal  from  Jadgment 

1841.  Ldmitation  of  Hme ;  security. 

1843.  Appeal  from  order. 

1848.  Limitatioii  of  time  and  stay  of  piooeedlnga. 

1844.  Appeal,  where  and  how  heard. 
1846.  Jadgment  or  order,  where  entered. 

Appeal        §  1840.  An  appeal  may  be  taken,  to  the  supreme  court, 
judg-      from  a  final  judgment,  rendered  by  a  county  court,  or  by 
any  other  court  of  record,  possessing  original  jurisdiction, 
where  an  appeal  therefrom  to  a  court,  other  than  the 
supreme  court,  is  not  expressly  given  by  statute. 


limita.  >  §  1841.  An  appeal,  authorized  by  the  last  section,  must 
time?'  be  taken  within  two  years  after  the  judgment-roll  is  filed 
■eouriiy.  ^Q-p^^^  g^^jj  ^^^  appeal,  sccurity  must  be  given,  to  perfect  the 

appeal,  or  to  stay  the  execution  of  the  judgment^  and  the 
sureties  may  be  excepted  to,  and  must  justify,  as  upon  an 
appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount^  or  to  the  same  effect. 


Appeal         §  1342.  An  appeal  may  also  be  taken,  to  the  supreme 
order,      court,  f rom  an  order,  affecting  a  substantial  right,  made  by 
the  court  or  a  judge,  in  an  action  brought  in  a  court,  speci- 
fied in  the  last  section  but  one. 
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§  1343.  An  appeal,  authoidzed  by  the  last  section,  must  Limita- 
be-taken,  within  thirty  days  after  service  upon  the  attor-  time  and 
ney  for  the  appellant,  of  a  copy  of  the  order,  and  written  ppooTOd- 
notice  of  the  entry  thereol     Security  is  not  required  to  per-  "^' 
feet  it;  but  it  does  not  stay  the  execution  of  the  order 
from  which  it  is  taken.    The  appellate  court,  or  a  judge 
thereof,  may  direct  such  a  stay,  upon  such  terms,  as  to 
security  or  otherwise,  as  justice  requirea 


§  1844.  An  appeal,  taken  as  prescribed  in  this  title,  must  Appeal, 
be  heard  at  the  general  term.    The  provisions  of  title  and  how 
fourth  of  this  chapter,  relating  to  the  hearing  of  appeals, 
taken  in  the  supreme  court,  and  to  the  subsequent  proceed- 
ings thereupon,  apply  to  an  appeal,  taken  as  prescribed  in 
this  title,  except  as  specified  in  the  next  section. 


§  1345.  A  judgment  of  the  supreme  court,  rendered  upon  Jadg- 
an  appeal  authorized  by  thid  title,  must  be  entered  in  the  order, 
jud^ent-book,  kept  in  the  oflfice  of  the  clerk  of  the  county,  entered, 
wherein  the  court  below  is  located.     The  judgment-roll 
must  be  filed  in  the  same  office ;  and  must  consist  of  a  certi-   * 
fied  copy  of  the  judgment,  annexed  to  the  papers  transmit- 
ted from  the  court  below.     An  order  of  the  supreme  court, 
made  upon  such  an  appeal,  must  be  entered,  and  the  papers, 
upon  which  the  appeal  was  heard,  must  be  filed,  in  the  office 
of  the  same  clerk.    The  filing  of  the  judgment-roll,  or  the 
entry  of  the  order,  as  prescribed  in  this  section,  is  a  sufficient 
authority  for  any  proceeding  in  the  court  below,  or  before 
the  judge,  who  made  the  order  appealed  from,  which  the 
judgment  or  order  of  the  appellate  court  directs  or  permits. 
But  where  the  execution  of  the  judgment  or  order  of  the 
appellate  court  is  stayed,  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  in  the  court  below,  or  before  the 
judge  who  made  the  order,  are  stayed  in  like  manner. 
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ment. 


TITLE  IV, 

Appeal  to  the  general  term  of  the  wpreme  court,  or  of  a 

superior  city  amrt. 

Bbo.  184ft.  Appeal  iroaiJiidgineBi. 

1847.  Appeal  foom  order. 

1848.  Id. ;  when  mad^  ont  of  court. 

1840.  Appeal  from  interlooatorj  Judgment. 

1800.  Appeal  from  final  judgment,  after  afllnnanoe  of  Interloeatoiy  Jadg- 

ment»  or  denial  of  new  trial.    Beview  in  the  coart  of  appeals. 
1851.  Limitation  of  time ;  order  to  stay  piooeedinga. 
1868.  Stay  of  proceedings  withont  order. 
1888.  Upon  what  papers  appeal  to  be  heard. 
1884.  Entry  of  Jadgment  or  order ;  JndgmenVroll. 
1368.  Hearing,  etc,  in  the  supreme  court. 

Appeal         §  1346.  An  appeal  may  be  taken,  to  the  general  tenn  of 
jud^-       the  supreme  conrt,  or  of  a  superior  city  court,  from  a  final 
judgment  rendered  in  the  same  court,  as  follows : 

1,  Where  the  judgment  was  rendered  upon  a  trial  by  a 
referee,  or  by  the  court  without  a  jury,  the  appeal  may  be 
taken  upon  questions  of  law,  or  upon  the  facts,  or  upon 
both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict 
of  a  jury,  the  appeal  may  be  taken  upon  questions  of 
law. 


Appeal  §  1847.  An  appeal  may  be  taken,  to  the  general  term 
&.  of  the  supreme  court,  or  of  a  superior  city  court,  from 
an  order,  made  in  an  action,  upon  notice,  at  a  special  term 
or  a  trial  term  of  the  same  court,  or,  in  the  supreme  courts 
at  a  term  of  the  circuit  court,  in  either  of  the  following 
cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies 
a  provisional  remedy. 

2.  Where  it  grants,  or  refuses  a  new  trial ;  except  that 
where  specific  questions  of  fact,  arising  upon  the  issues,  in 
an  action  triable  by  the  court,  have  been  tried  by  a  jury, 
pursuant  to  an  order  for  that  purpose,  as  prescribed  in  sec- 
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tioo  971  of  this  act,  an  appeal  cannot  be  taken  from  an  ""^^^ 
Older,  granting  or  refusing  a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where^  in  effect,  it  determines  the  action,  and  prevents 
a  judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State 
to  be  unconstitutional ;  and  the  determination  appears  from 
the  reasons  given  for  the  decision  thereupon,  or  is  neces- 
sarily implied  in  the  decision. 

An  order,  made  upon  a  summary  application,  after  judg. 
ment,  is  deemed  to  have  been  made,  in  the  action^  within 
the  meaning  of  this  section. 


§  1348.  An  appeal  may  also  be  taken,  to  the  general  icL: when 
term  of  either  of  ^ose  courts,  from  an  order,  made  in  an  of  oonrt. 
action,  upon  notice,  by  a  judge,  out  of  court,  in  a  case  where 
an  appeal  might  have  been  taken,  as  prescribed  in  the  last 
section,  if  the  order  had  been  made  by  the  court. 

§  1849.  An  appeal  may  also  be  taken,  to  the  general  Appeal 
term  of  either  of  those  courts,  from  an  interlocutory  judg-  J®^^®f ": 
ment,  rendered  at  a  special  term  or  trial  term  of  the  same  ment. 
court,  or,  in  the  supreme  court,  at  a  term  of  the  circuit 
court 


§  1350.  Where  final  judgment  is  taken,  at  a  special  term  Appeal 
or  trial  term,  or  pursuant  to  the  directions  of  a  referee,  after  Ju^-^^*^ 
the  affirmance,  upon  an  appeal  to  the  general  term,  of  an  Stor' 
interlocutory  judgment ;  or  after  the  refusal,  by  the  general  ance^f 
term,  of  a  new  trial,  either  upon  an  application,  made,  in  the  t'oiyydg- 
first  instance,  at  the  general  term,  or  upon  an  appeal  from  an  denial  of 
order  of  the  special  term,  or  of  the  judge,  before  whom  the  iteview  in 
issues,  or  questions  of  fact,  were  tried  by  a  jury ;  an  appeal  of  ap- 
to  the  general  term  from  the  final  judgment  brings  up,  for 
review,  only  the  proceedings  to  take  the  final  judgment,  or 
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Upon  whicli  tlie  final  judgment  was  taken,  including  the 
hearing  or  trial  of  the  other  issues  in  the  action,  if  any,  H 
an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
mination of  the  general  term,  upon  the  appeal  from  the  final 
judgment,  the  detennination  of  the  general  term,  affirming 
the  interlocutory  judgment  or  refusing  the  new  trial,  niay, 
at  the  election  of  either  party,  be  reviewed  thereupon.  If 
the  resflondent  elects  to  bring  it  up  for  review,  he  may  take 
a  cross-appeal  therefrom,  notwithstanding  the  expiration  of 
the  time  to  take  an  original  appeal  therefrom. 


Limita-  §  1351.  An  appeal,  authorized  by  this  title^  must  be  taken, 
time;  withiu  thirty  days  after  service,  upon  the  attorney  for  the 
stay  pro-  appellant,  of  a  copy  of  the  judgment  or  order  appealed 
ings.  ^^^^  ^^^  ^  written  notice  of  the  entry  thereof.  Security  is 
not  required  to  perfect  the  appeal ;  but,  except  where  it  is 
otherwise  specially  prescribed  by  law,  Ihe  appeal  does  not 
stay  the  execution  of  the  judgment  or  order  appealed  from ; 
uEfless  the  court,  in  or  from  which  the  appeal  is  taken,  or  a 
judge  thereof,  makes  an  order,  directing  «uch  a  stay.  Such 
an  order  may  be  made,  and  may,  from  time  to  time,  be  modi- 
fled,  upon  such  terms,  aa  to  security  or  otherwise,  as  justice 
requires.  If  security  is  given,  either  as  a  condition  of  grant- 
ing the  order,  or  as  prescribed  in  the  next  section,  the  pro- 
visions of  title  second  of  this  chapter  apply  thereto,  as  if, 
the  general  term  was  specified  in  those  provisions,  in  place 
of  the  appellate  .court,  and  a  judge  of  the  same  court,  in 
place  of  a  judge  of  the  court  below. 


stay  of  §  1352.  Upon  an  appeal  from  a  final  judgment,  taken 
E^;?^^.  as  prescribed  in  this  title,  the  appellant  may  give  the 
out  order,  g^^^j^^^  required  to  perfect  an  appeal  to  the  court  of 
appeals,  from  a  judgment  of  the  same  amount,  or  to  the 
same  effect;  and  to  stay  the  execution  thereof  In  that 
case,  the  execution  of  the  judgment  appealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and 

subject  to  the  same  conditions. 
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§  1858.  An  appeal  from  a  final  judgment,  taken  as  pre-  upon 
scribed  in  this  title,  must  be  hteard  upon  a  certified  copy  of  ™'„ 
the  notice  of  appeal,  of  the  judgment-roll,  and  of  the  case  or  bS^aaM. 
notice  of  exceptions,  if  any,  filed,  as  prescribed  by  law  or  the 
general  rules  of  practice,  after  the  entry  of  the  judgment, 
and  either  before  or  after  the  apT>eal  is  taken.  An  appeal 
from  an  interlocutory  judgment,  or  from  an  order,  taken  as 
prescribed  in  this  title,  must  be  heard  upon  a  certified  copy 
of  the  notice  of  appeal,  and  of  the  papers  used  before  the 
court  or  the  judge,  upon  the  hearing  of  the  demurrer,  appli- 
cation for  judgment,  or  motion,  as  the  case  requires. 


§  1 854  Where  judgment  of  affirmance  is  rendered  upon  Entiy 
the  appeal,  the  judgment-roll  consists  of  a  certified  copy  of  meat  or 
the  judgment,  annexed  to  the  papers,  upon  which  theJSg!' 
appeal  was  heard.    Where  subsequent  proceedings  arerou. 
taken,  at  the  special  term  or  trial  term,  before  the  entry 
of  Zl  judgm^t,  the  judgment^roU  milst  also  contain  ^e 
proper  papers  relating  thereto. 


§  1855.  An  appeal  taken  to  the  general  term  of  the  Hearing, 
supreme  court,  as  prescribed  in  this  title,  must  be  heard  in  supreme 
the  department,  embracing  the  county,  in  which  the  judg- 
ment or  order  appealed  from  is  entered ;  unless  an  order  is 
made,  as  prescribed  in  section  281  of  this  act,  directing  that 
it  be  heard  in  another  department.  The  judgment  ren- 
dered, ol*  the  order  made,  upon  the  appeal,  must  be  entered, 
and  the  judgment-roll,  or  the  papers  upon  which  the  appeal 
was  determined,  as  the  case  requires,  must  be  filed,  in  the 
office  of  the  clerk  of  the  county,  where  the  judgment  or 
order  appealed  from  is  entered.  If  the  appeal  is  deter- 
mined at  a  general  term,  held  in  another  county,  the  clerk 
of  that  county  must,  at  the  expense  of  the  successful  party, 
transmit  a  certified  copy  of  the  determination,  and  the 
other  papers,  if  any,  required  to  be  filed,  to  the  clerk  of 
the  county  where  the  judgment  or  order  is  to  be  entered. 
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§§  1356-1358.        APPBAL  IN  A  SPfiOIAL  PBOOBBDING.    [ohap.  xn. 


TtHiE  & 


TITLE  y. 

Appe(d  fr(m  a  Jmal  determmatum  m  a  f^e(M  proo^^ 

Sbc.  ISCMl.  Appeal  from  order  made  in  the  same  court. 

1867.  Id. ;  when  made  by  another  oonrt  or  Jmdge. 

1868.  Intermediate  order  may  be  reyiewed. 

1869.  Limitation  of  time  to  appeal. 

180(X  Stay  of  proceedings ;  hearing  of  appeal ;  dedsion  thereupon. 
1861.  This  title  qualified.    Application  of  provioionB  relating  to  acticnB. 

Ap^  §  1856.  An  appeal  may  be  taken,  to  the  general  term  of 
^j  ^  the  supreme  court,  or  of  a  superior  city  court,  from  a  final 
^^same  order,  affecting  a  substantial  rigbt,  made  in  a  special  pro- 
ceeding, at  a  special  term  or  a  trial  term  of  the  same  conrt^ 
or,  in  the  supreme  court,  at  a  term  of  a  circuit  court;  or 
made  by  a  judge  of  the  same  court,  in  a  special  proceeding 
instituted  before  him,  pursuant  to  a  special  statutory  pro- 
vision ;  or  instituted  before  another  judge,  and  tranrferred 
to,  or  continued  before  him. 


^^by^  §  13^7-  ^^  appeal  may  also  be  taken  to  the  supreme 
oout  or  <^^^  ^^  ^  ^^  order,  affecting  a  substantial  right,  made 
judge.  \yj  ^  court  of  record,  possessing  original  jurisdiction,  or  a 
judge  thereof,  in  a  special  proceeding  instituted  in  that 
court,  or  before  *a  judge  thereof,  pursuant  to  a  special 
statutory  provision;  or  instituted  before  another  judgei 
and  transferred  to,  or  continued  before,  the  judge  who  made 
the  final  order.  But  this  section  does  not  apply  to  a  case, 
where  an  appeal  from  the  order,  to  a  court,  other  than  the 
supreme  court,  is  expressly  given  by  statute. 


m^te        §  1358.  An  appeal,  authorized  by  this  title,  brings  up 
«*?^     for  review,  each  intermediate  order,  made  in  the  course  of 

may  De  '  '  ^ 

reviewed.  (jJ^q  special  proceeding,  involving  the  merits,  and  necessarily 

affecting  the  final  order  appealed  from,  which  is  specified 

in  the  notice  of  appeal 
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CHAP.  XII.]    APPEAL  IN  A  SPBOUL  PBOOEEDING.         §g  1359-1361. 


§  1359.  An  appeal,  authorized  by  this  title,  must  be  Limita- 
taken  within  thirty  days  after  service  of  a  copy  of  the  final  tkM  to 
order,  from  which  it  is  taken,  with  a  written  notice  of  the  *^^^ 
entry  thereof,  upon  the  appellant ;  or,  if  he  appeared,  upon 
the  hearing,  by  an  attorney  at  law  or  an  attorney  in  fact^ 
upon  the  person  who  so  appeared  for  him. 

§  1860.  The  provisions  of  title  fourth  of  this  chapter,  8<»yof 
relating  to  perfecting  an  appeal  from  an  order,  taken  as  j^j^^  ^^ 
therein  prescribed ;  to  staying  the  execution  of  the  order  JpJ^j^ 
appealed  from ;  to  hearing  the  appeal ;  and  to  the  entry  ^^^^ 
and  enforcement  of  the  order  made  upon  the  appeal,  apply, 
where  an  appeal  is  taken,  as  prescribed  in  this  title,  except 
as  otherwise  specially  prescribed  ^y  law. 

§  1361.  This  title  does  not  confer  the  right  to  appeal  ^^^^ 
from  an  order,  in  a  case,  where  it  is  specially  prescribed  by  ^pJ^5*" 
law,  that  the  order  cannot  be  reviewed.    The  proceedings  f'J^I^ 
upon  an  appeal,  taken  as  prescribed  in  this  title,  are  gov-  JJ^^J*^ 
emed  by  the  provisions  of  this  act,  and  of  the  general  rules 
of  practice,  relating  to  an  appeal  in  an  action,  except  as 
otherwise  specially  prescribed  by  law. 

[58]  467 


§  1362. 


BXBCUTIOirS  GENBRALLT.  Ichap.  xm. 


CHAPTER  XIII. 

EXECUTIONS. 

TITLE      I.  —  FoBKB  OF  BXBounoN;  tocb  ajstd uamsesl ow  jaeum 

AH  BxaounoN;  gbnsbal  duubs  and  uabilitik 

OFOFFI0IEB8.  • 

TITLE    n.  —  EzsoirnoN  AOACfrsT  PBOPiornr. 
TITLE  HI.  —  EzBounoN  AOAnrar  thb  persov. 


TITLE  L 

Forms  of  exeovMon;  time  amd  marmer  of  issfwmg  cm  exm^ 
Hon;  gerier(d  duties  and  liabilities  of  officers. 

Brno, 


To  whom  execatlon  directed ;  provision  where  sheriff  is  a  party. 
368.  Time  of  receipt  to  be  indorsed  on  execution. 
864.  The  different  kinds  of  execation. 
866.  To  what  oonnties  execations  may  issue. 
866.  General  requisites  of  executions. 
367.  Id  ;  when  issued  on  filing  transcript  from  justice's  court,  etc. 

868.  Requisites  of  execution  for  the  collection  of  money. 

869.  Id.;  against  property. 

870.  Id.;  where  a  vrarrant  of  attachment  has  been  issued. 

871.  Id.;  against  executor,  etc. 

872.  Id.;  sgainst  the  person. 

378.'  Id.;  for  delivery  of  property.    How  money,  recovered  by  same  Judg- 
ment, ma);  be  collected. 
874.  Separate  executions,  where  separate  sums  awarded. 
876.  Execution  of  course,  within  five  years. 

876.  Bxecution,  after  death  of  judgment  creditor. 

877.  When  execution  may  be  issued  after  five  years. 

878.  Id.;  .leave,  how  obtained. 

879.  No  execution  against  decedent,  except,  etc 

380.  Leave  required  to  issue  execution  against  decedent's  property 

881.  Leave,  how  obtained. 

882.  Time  of  stay  by  order,  etc.,  not  reckoned  under  this  title. 
388.  Execution  against  surviving  judgment  debtors. 

884.  Sale  on  execution,  etc.;  when  and  how  conducted. 

885.  Penalty  for  taking  down  or  defacing  notice  of  sale. 

886.  Validity  of  sale,  when  not  affected  by  sheriff's  default,  etci 

887.  Purchases  on  such  sales,  by  certain  officers,  prohibited. 
388.  When  execution  to  be  enforced  by  under-sheriff. 
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OHAP.  xiil]        BXEOUTIONS  OENBBALLY.  §§  1363-1364. 

fVvnvfT  ^p   fl 

§  1362.  An  execution  must  be  directed  to  the  sherifE,  To  whom 
nnless  he  is  a  party  or  interested ;  in.which  case  it  must  be  dfroo^j^ 
directed  as  prescribed  in  section  173  of  this  act  But  the  wh'Jro  ^^ 
court  may,  in  its  discretion,  order  an  execution,  issued  upon  a^j^S^. 
a  judgment  rendered  against  a  sheriff,  either  alone  or  with 
another,  to  be  directed  to  a  person,  designated  in  the  order, 
instead  of  to  the  coroners,  or  a  particular  coroner ;  in  which 
case  it  must  be  so  directed*  The  person  so  designated  must 
be  of  full  age,  a  resident  of  the  State,  and  not  a  party  to 
the  action,  or  interested  therein.  Where  the  execution  is 
issued  upon  a  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  the  person  so  designated  executes,  and  files  in 
the  clerk's  office,  a  bond  to  the  people,  with  at  least  two . 
sureties,  approved  by  a  judge  of  the  court,  or  a  county 
judge,  in  a  penal  sum,  fixed  by  the  order,  not  less  thim 
twice  the  sum  to  be  collected  by  virtue  of  the  execution ; 
conditioned  for  the  faithful  performance  of  his  duties  under 
the  execution.  A  certified  copy  of  the  order,  and,  where  it 
requires  a  bond  to  be  given,  the  clerk's  certificate  that  a 
bond  has  been  ^ed,  as  required  by  the  order,  must  be 
attached  to  the  execution.  The  person  so  designated  is 
deemed  an  officer ;  and,  with  respect  to  that  execution,  he 
is  subject  to  the  obligations  and  liabilities,  and  has  the 
power  and  authority  of  a  coroner,  and  is  entitled  to  fees 
accordingly. 

§  1363.  The  sheriff,  to  whom  an  execution  is  directed  Time  of 
and  delivered,  must,  upon  the  receipt  thereof,  indorse  there-  be  id- 
upon  a  memorandum  of  the  clay,  hour,  and  minute,  when  ou  ezeour 

1  •       1  'J  tion. 

lie  received  it. 


§  1364.  There  are  four  kinds  of  execution,  as  follows :     The 

t     A       •  different 

1.  Agamst  property.  wnda 

2.  Against  the  person.  uon. 

8.  For  the  delivery  of  the  possession  of  real  propterty, 

ith  or  without  damages  for  withholding  the  same. 
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8§  1365-1867.  BBQXnSITBS  OP  BXBOUTIONS.       [oujlf.  xm 


TTTLB  1. 


4.  For  the  delivery  of  the  poesesaioii  of  a  chattel,  with 
or  without  damages  for  the  taking  or  detention  thereol 

An  exeontion  is  the  process  of  the  eourt^  from  which  it 
is  issued. 


To  what  §  1866.  An  execution  against  property  can  be  issued 
exeon-  only  to  a  county,  in  the  clerk's  office  of  which  the  ludg- 
iMoe.  ment  is  docketed.  An  execution  against  the  person  may 
be  issued  to  any  county.  An  execution  for  the  delivery  of 
the  possession  of  real  property,  must  be  issued  to  the  county, 
where  the  property,  or  a  part  thereof  is  situated.  An  exe- 
cution for  the  delivery  of  the  possession  of  a  chattel,  may 
be  issued  to  any  county,  where  the  chattel  is  found  ;  or  to 
the  sheriff  of  the  county  where  the  judgment-roll  is  filed. 
Executions,  upon  the  same  judgment^  may  be  issued  at  the 
same  time,  to  two  or  more  different  counties. 


General  §  1S66.  An  executiou  must  intelligibly  describe  the 
^exeoQ.  judgment,  stating  the  names  of  the  parties  in  whose  favor, 
and  against  whom,  the  time  when,  and  the  court  in  which, 
the  judgment  was  rendered ;  and,  if  it  was  rendered  in  the 
supreme  court,  the  county  in  which  the  judgment-roll  is 
filed.  It  must  require  the  sheriff  to  return  it  to  the  proper 
clerk,  within  sixty  days  after  the  receipt  thereol  Except 
as  otherwise  prescribed  in  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roll 
is  filed. 


Id.;  when     §  1367.  Where  an  execution  is  issued  out  of  a  court, 

ming  ^^  other  than  that  in  which  the  judgment  was  rendered,  upon 

trom^  ^*  filing  a  transcript  of  the  judgment  rendered  in  the  latter 

JSSSr^J.  court,  it  must  bL  specify  the  clerk,  with  whom  the  tntn- 

script  is  filed,  and  the  time  of  filing ;  and  it  must  be  made 

returnable  to  that  clerk.    If  the  judgment  was  rendered 

in  a  justice's  court,  it  must  specify  the  justice's  name ;  and 

it  must  omit  the  specification,  respecting  the  filing  of  the 

judgment-rolL 
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OHAP.  xm.]      BBQiri8ITE»  OF  EXEOUTIONS.  g§  1368-1370. 

§  1368.  An  execution,  issued  upon  a  judgment  for  a  sum  ^^' 
of  money^  or  directing  the  payment  of  a  sum  of  money,  IJ^outiou 
must  specify,  in  the  body  thereof,  the  sum  recovered,  or  Jpiiw-^ 
directed  to  be  paid,  and  the  sum  actually  due  when  it  is  money, 
issued.     It  may  specify  a  day,  from  which  interest  upon 
the  sum  due  is  to  be  computed ;  in  which  case,  the  sheriff  must 
collect  interest  accordingly,  until  the  sum  is  paid.    If  all 
the  parties,  against  whom  the  judgment  is  rendered,  are 
not  judgment  debtors,  the  execution  must  show  who  is  the 
judgment  debtor. 

§  1869.  An  execution  against  property  must,  if  the  judg-  i^^ 
ment-roU  is  not  filed  in  the  clerk's  office  of  the  county  to  property. 
which  it  is  issued,  specify  the  tune  when  the  judgment  was 
docketed  in  that  county.  It  must,  except  in  a  case  where 
special  provision  is  otherwise  made  by  law,  substantially 
require  the  sheriff  to  satisfy  the  judgment,  out  of  the  per- 
sonal property  of  the  judgment  debtor;  and,  if  sufficient 
personal  property  cannot  be  found,  out  of  the  real  property, 
belonging  to  him,  at  the  time  when  the  judgment  was  dock- 
eted in  the  clerk's  office  of  the  county,  or  at  any  time  there- 
after. 

§  1870.  Whei«  a  warrant  of  attachment,  issued  in  the  id.; 

.  ,  where  a 

action,  has  been  levied,  the  execution  must  substantially  J^JgJj^ 
require  the  sheriff  to  satisfy  the  judgment,  as  follows :         ^^  ^^ 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  for-  *""^- 
eign  corporation,  and  the  summons  was  served  upon  him 

or  it,  without  the  State,  or  otherwise  than  personally,  pur- 
suant to  an  order  obtained  for  that  purpose,  as  prescribed 
in  chapter  fifth  of  this  act,  and  the  judgment  debtor  has 
not  appeared  in  the  action ;  out  of  the  personal  property 
attached,  and,  if  that  is  insufficient,  out  of  the  real  property 
attached. 

2.  In  any  other  case,  out  of  the  personal  property  at- 
tached ;  and,  if  that  is  insufficient^  out  of  the  other  personal 
property  of  the  judgment  debtor ;  if  both  are  insufficient^ 
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%  1871-1374.  SBQUISITES  OF  EXEGnTION&      [ohap.  xm. 

^^"^^^'  ont  of  the  real  property  attached ;  and,  if  that  is  insufficient, 
out  of  the  real  property,  belonging  to  him,  at  the  time  when 
the  judgment  was  docketed  in  the  clerk's  office  of  the 
county,  or  at  any  time  thereafter. 

Id.;  §  1371.  An  execution  against  real  or  personal  property, 

e^mtor,  in  the  hands  of  an  executor,  administrator,  heir,  devisee, 
legatee,  tenant  of  real  property,  or  trustee,  must  substan- 
tially require  the  sheriff  to  satisfy  the  judgment,  out  of  that 
property. 

i^;  §  1372.  An  execution  against  the  person  must  substan- 

^per-  tially  require  the  sheriff,  to  arrest  the  judgment  debtor,  and 
commit  him  to  the  jail  of  .the  county,  until  he  pays  the 
judgment,  or  is  discharged  according  to  law.  Except  where 
it  may  be  issued,  without  the  previous  issuing  and  return 
of  an  execution  against  property,  it  must  recite  the  issuing 
and  return  of  such  an  execution,  specifying  the  county  to 
which  it  was  issued. 


■on. 


Id.;  for        §  1878.  An  execution  for  the  delivery  of  the  possession 
of  v^   of  real  property,  or  a  chattel,  must  particularly  describe  the 
How       property,  and  designate  the  party  to  whom  the  judgment 
TCoovered  awards  the  possession  thereof ;  and  it  must  substantially 
jud?°**    require  the  sheriff,  to  deliver  the  possession  of  the  property, 
mav  be     within  his  county,  to  the  party  entitled  thereto.    If  a  sum  of 
'  money  is  awarded  by  the  same  judgment,  it  may  be  collected, 
by  virtue  of  the  same  execution ;  or  a  separate   execution 
may  be  issyed  for  the  collection  thereof,  omitting  the  direc- 
tion  to  deliver  possession  of  the  property.   If  one  execution 
is  issued  for  both  purposes,  it  must  contain,  with  respect 
to  the  money  to  be  collected,  the  same  directions  as  an  exe- 
cution against  property,  or  against  the  person,  as  the  ease 
requires. 


^^*«       §  1374.  Where  a  judgment  awards  different  sums  of 
where      ™oney,  to  or  against  different  parties,  a  separate  execution 
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CHAP,  xm.}  ISSUING  EXEOUTION.  §§  1376-1378. 

may  be  isBued,  to  collect  each  sum  so  awarded ;  subject  to  eeparate, 
the  power  of  the  court,  to  control  the  enforcement  of  the  l^ded. 
ezecntionsy  upon  motion,  where  the  collection  of  one  execu- 
tion will,  whoUy  or  partly,  satisfy  another. 


§  1375.  Except  as  otherwise  specially  prescribed  by  law;  Exeoa- 
the  party  recorering  a  final  judgment^  or  his  assignee,  may  ooane, 
have  execution  thereupon,  of  course,  at  any  time  within  five  yean, 
five  years  after  the  entry  of  the  judgment. 


§  1876.  Where  the  party,  recovering  a  final  judgment,  has  Ezeoa- 
died.  and  the  execution  is  issued  in  behalf  of  an  assignee,  death  of 

,    ,  ,  judgmen 

a  statement  of  that  fact,  containing  the  name  and  residence  oraditor. 


ent 


of  the  assignee,  must  be  indorsed  upon  the  execution.  In 
any  other  case,  the  court  may,  by  order,  permit  the  per- 
sonal representative,  heir,  or  devisee  of  the  decedent,  as  the 
case  requires,  to  have  execution  upon  the  judgment,  within 
five  years  after  the  entry  thereol  The  execution  must  be 
in  the  same  form,  as  if  the  party  recovering  the  judgment 
was  living,  except  that  the  substance  of  the  order  must  be 
recited,  in  an  indorsement  thereupon. 

§  1377.  After  the  lapse  of  five  years  from  the  entry  of  a  When 
final  judgment,  execution  can  be  issued  thereupon,  in  one  of  tion  m«r 
the  following  cases  only :  after  Ave 

1.  Where  an  execution  was  issued  thereupon,  within  five 
years  after  the  entry  of  the  judgment,  and  has  been  returned 
wholly  or  partly  unsatisfied  or  unexecuted. 

8.  Where  an  order  is  made  by  the  court,  granting  leave 
to  issue  the  execution. 

§  1378.  Notice  of  an  application  for  an  order,  granting  id.; leave 
leave  to  issue  an  execution,  as  prescribed  in  the  last  section,  obteined. 
mnst  be  served  personally  upon  the  adverse  party,  if  he  is  a 
Wfiident  of  the  State,  and  personal  service  can,  with  reason- 
ahle  diligence,  be  made  upon  him  therein ;  otherwise,  notice 
niust  be  given  in  such  manner  as  the  court  directs.    Where 
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§g  1879-1881.  ISSiriNO  BXECUTION.  (ohap.  xm. 

^  the  judgment  is  for  a  sum  of  money,  or  directs  U.e  payment 
of  a  sum  of  iitioney,  leave  shall  not  be  granted,  except  on 
proof,  by  affidavit,  to  the  satisfaction  of  the  courts  that  the 
judgment  remains  wholly  or  parUy  unsatisfied. 


No  ex-  §  1379.  An  execution  to  collect  a  sum  of  money  cannot 
^inst  be  issued,  against  the  property  of  a  judgment  debtor,  who 
elSJ^r**  has  died  since  the  entry  of  the  judgment,  except  as  pre- 
^^'         scribed  in  the  next  two  section& 


§  1380.  After  the  expiration  of  one  year  from  the  death 
toiMae  of  a  party,  against  whom  a  final  judgment  for  a  sum  of 
against     mouey,  or  directing  the  payment  ot  a  sum  of  money,  is  ren- 


dece- 


dent's dered,  the  judgment  may  be  enforced  by  execution,  against 
^^  '  any  property  upon  which  it  is  a  lien,  with  like  effect  as  if 
the  judgment  debtor  was  still  living.  But  such  an  execu- 
tion shaU  not  be  issued,  unless  an  order,  granting  leave  to 
issue  it,  is  procured  from  the  court,  from  which  the  execu- 
tion is  to  be  issued,  and  a  decree,  to  the  same  effect^  is  pro- 
cured from  a  surrogate's  court  of  the  State,  which  has 
duly  granted  letters  testamentary  or  letters  of  administra- 
tion, upon  the  estate  of  the  deceased  judgment  debtor. 


Leare,         §  1381.  Leave  to  issue  an  execution,  as  prescribed  in  the 

obtained.  1^  sectiou,  must  be  procured  as  follows : 

1.  Notice  of  the  application,  to  the  courts  from  which  the 
execution  is  to  be  issued,  for  an  order,  granting  leave  to  issue 
the  execution,  must  be  given  to  the  person  or  persons,  whose 
interest  in  the  property  will  be  affected  by  a  sale  by  virtue  of 
the  execution,  and  also  to  the  executor  or  administrator  of  the 
judgment  debtor.  The  general  rules  of  practice  may  pre- 
scribe the  manner  in  which  the  notice  must  be  given ;  until 
pix>vision  is  so  made  therein,  it  must  be  served,  either 
personally,  or  in  such  a  manner  as  the  court  prescribes,  in 
an  order  to  show  cause.  Leave  shall  not  be  granted,  except 
upon  proof,  by  affidavit,  to  the  satisfaction  of  the  court, 
that  the  judgment  remains  wholly  or  partly  unsatisfied. 
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2.  For  the  purpose  of  procuring  a  decree  from  the  surro- 
gate's court,  granting  leave  to  issue  the  execution,  the  judg- 
ment creditor  must  present  to  that  court,  a  written  petition, 
duly  verified,  setting  forth  the  facts,  and  praying  for  such 
a  decree ;  and  that  the  persons,  specified  in  the  first  subdivis- 
ion of  this  section,  may  be  cited,  to  show  cause  why  it 
should  not  be  granted.  Upon  the  presentation  of  such  a 
petition,  the  surrogate  must  issue  a  citation  accordingly ; 
and,  upon  the  return  thereof,  he  must  make  such  a  decree  in 
the  premises,  as  justice  requirea 

§  1382.  The  time  during  which  the  person,  entitled  to  Time  of 
enforce  a  judgment,  is  stayed  from  enforcing  it,  by  the  pro-  opder, 
vision  of  a  statute,  or  by  an  injunction  or  other  order,  or  in  reckoned 

#1-  *i        •  T.-i  under 

consequence  of  an  appeal,  is  not  a  part  of  the  time,  limited  this  title, 
by  this  title,  for  issuing  an  execution  thereupon,  or  for 
making  an  application  for  leave  to  issue  such  an  execu- 
tion. 


§  1383.  The  last  six  sections  do  not  affect  the  right  of  a  Execu- 
judgment  creditor  to  enforce  a  judgment,  against  the  prop.-  against 
erty  of  one  or  more  surviving  judgment  debtors,  as  if  all  judgment 
the  judgment  debtors  were  living.     In  that  case,  an  execu- 
tion must  be  issued  in  the  usual  form ;  but  the  attorney 
for  the  judgment  creditor  must  indorse  thereupon,  a  notice 
to  the  sheriff,  reciting  the  death  of  the  deceased  judgment 
debtor,  and  requiring  the  sheriff  not  to  collect  the  execution, 
out  of  any  property  which  belonged  to  him. 


§  1384.  A  sale  of  real  or  personal  property,  by  virtue  of  saieon 
an  execution,  or  pursuant  to  the  directions  contained  in  a  tio^^eto.: 
judgment  or  order,  must  be  made  at  public  auction,  between  how^^- 
tbe  hour  of  nine  oVlock  in  thejnoming  and  sunset. 

§  1885.  A  person  who,  before  the  time  fixed  for  the  sale,  Penalty 
in  a  notice  of  the  sale  of  property,  to  be  made  by  virtue  down'op* 
of  an  execution,  wilfully  takes  down  or  defaces  such  a  nStiSi^of 
[59]  m  "*^®- 


§§  1386-1388.  SALE  UNDEB  EXECUTION.  [chap,  xul 

notice  put  up  by  the  sheriff^  or  by  his  authority,  forfeits 
fifty  dollars  to  the  judgment  creditor,  and  the  same  sum  to 
the  judgment  debtor;  unless  the  notice  was  defaced  or  taken 
down,  with  the  consent  of  the  person  seeking  to  enforce 
the  forfeiture,  or  the  execution  was  previously  satisfied. 


vaiwity  §  1386.  An  omission  by  the  sheriff  to  give  notice,  as 
w^u^ot  required  by  law,  or  the  taking  down  or  defacing  of  a  notice, 
^  sher-  when  put  up,  does  not  affect  the  validity  of  a  sale,  made  by 
«aait,  eta  virtue  of  au  execution,  to  a  purchaser  in  good  faith,  with- 
out notice  of  the  omission  or  offence. 


o^eson  §  1387.  The  sheriff,  to  whom  an  execution  is  directed,  or 
byrorSS*^®  imder-sheriff  or  deputy-sheriff,  holding  an  execution, 
offloers,  ^jj^  conducting  a  sale  of  property  by  virtue  ihereof,  shall 
hibitod.  hqIj^  directly  or  indirectly,  purchase  any  of  the  property  at 
the  sale.     A  purchase  made  by  him,  or  to  his  use,  is  void. 

^Mution  §  1388.  Where  the  sheriff,  to  whom  an  execution  is  deliv- 
foroedby  ®^'  ^®^  ^®  removed  from  office,  or  becomes  otherwise  dis- 
sh^  qualified  to  act,  before  the  execution  is  returned,  his  under- 
sheriff  must  proceed  upon  the  execution,  as  the  sheriff 
might  have  done.  If  there  is  no  under-sheriff,  the  courts 
from  which  the  execution  issued,  may  designate  a  person 
to  proceed  thereupon ;  who  may  complete  the  same,  as  an 
under-sheriff  might  have  done.  The  person  so  designated 
must  give  such  security  as  the  court  directs.  He  is  deemed 
an  officer ;  and  is  subject  to  the  same  obligations  and  lia- 
bilities, and  has  the  same  power  and  authority,  in  relation 
to  the  object  of  his  appointment,  as  a  sheriff,  and  is  entitled 
to  fees  accordingly.  But  this  section  does  not  apply,  in  a 
case  where  special  provision  is  otherwise  made  by  law,  for 
the  enforcement  of  an  execution,  after  the  death,  removal 
from  office,  or  other  disqualification,  of  the  sheriff  or  under 
sheriff. 
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TITLE  S. 


TITLE  II. 

MBecuUon  agam^  property. 

Akt.  1.  Propertj  exempt  from  levj  and  sale. 

2.  LieD  of  an  ezeeation  upon  personal  proper! j ;  levy  upon  and  sale  of  per- 
sonal property.    Bights  of  indemnitors  of  sheriff.  ^ 

8.  Bale,  redemption,  and  conveyance  of  real  property ;  rights  and  liabilities 
of  persons  interested. 

4.  Bemedies  for  failure  of  title  to  real  property  sold,  and  to  epforce  contri- 
bution. 

ARTICLE  FIRST. 

Pbofbbtt  bzsmft  fbom  Lbyt  Ain)  Saul 

Bbo.  1889.  Oertaln  spedal  exemptions  not  aflboted  by  this  artide. 

1880.  What  personal  property  is  exempt,  when  owned  by  a  householder. 
1891.  Additional  personal  property  exempt  in  certain  cases. 

1893.  Widow,  eta,  or  married  woman  entitled  to  exemption  as  a  householder. 
1898.  Military  pay,  rewards,  ete.,  exempt  from  execution  and  other  legal  pro- 
ceedings. 

1894.  Bight  of  action  for  takings  etc,  exempt  property. 

1895.  Burying  ground ;  when  exempted. 

1896.  How  exempt  burying  ground  designated. 
1397.  Homestead ;  when  exempted. 

1898.  How  exempt  homestead  designated. 

1899.  Married  woman's  homestead  ;  when  exempted. 

1400.  When  exemption  to  continue  after  owner's  death. 

1401.  Exemption ;  when  not  afibcted  by  temporary  suspension  of  residence. 

1402.  If  value  of  homestead  exceeds  $1,000,  lien  attaches  to  surplus. 
1408.  Id.;  how  proceeds  to  be  marshalled  when  property  is  sold. 
1404.  Bxemption  ol  real  property,  how  cancelled. 

§  1389.  The  enumeration,  in  this  article,  of  the  property  Certain 
which  is  exempt  from  levy  and  sale  by  virtue  of  an  execu-  exemp- 
tion,  does  not  repeal  any  special  provision  of  law,  relating  afsacted 
to  such  an  exemption,  which,  by  its  terms,  is  applicable  only  article, 
to  a  particular  class  of  persons,  or  corporations,  or  to  a  par- 
ticular locality,  or  otherwise  to  a  special  case. 

§  1390.  The  following  personal  property,  when  owned  ^'^^^^^ 
by  a  householder,  is  exempt  from  levy  and  sale  by  virtue  property 
of  an  execution ;  and  each  moveable  article  thereof  con-  when 

'  ^  ,  owned  by 

tmues  to  be  so  exempt,  while  the  family,  or  any  of  them,  J^JJ^J®" 
are  removing  from  one  residence  to  another : 
1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put 
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up,  or  kept  for  use,  in  a  dwelling  house ;  and  one  sewing- 
machine,  with  its  appurtenances. 

2.  The  family  bible,  family  pictures,  and  school-books, 
used  by  or  in  the  family ;  and  other  books,  not  exceeding 
in  value  fifty  dollars,  kept  and  used  as  part  of  the  family 
Ubiary. 

3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or 
the  family,  in  a  place  of  public  worship. 

4.  Ten-  sheep,  with  their  fleeces,  and  the  yam  or  doth 
manufactured  therefrom ;  one  cow ;  two  swine ;  the  necessary 
food  for  those  animals ;  all  necessary  meat,  fish,  flour,  and 
regetables,  actually  provided  for  family  use ;  and  necessary 
fuel,  oil,  and  candles,  for  the  use  of  the  family  for  sixty 
days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding, 
necessary  for  the  judgment  debtor  and  the  family ;  all  nec- 
essary cooking  utensils ;  one  table ;  six  chairs ;  six  knives ; 
six  forks ;  six  spoons ;  six  plates ;  six  tea  cups ;  six  saucers ; 
one  sugar  dish ;  one  milk  pot ;  one  tea  pot ;  one  crane  and 
its  appendages ;  one  pair  of  andirons ;  one  coal-scuttle ;  one 
shovel ;  one  pair  of  tongs ;  one  lamp ;  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to 
the  carrying  on  of  his  trade,  not  exceeding  in  value  twenty- 
five  dollars. 


Addi-  §  1891.  In  addition  to  the  exemptions,  allowed  by  the 

personal  last  scctiou,  nocessarv  household  furniture,  working  tools 
^^  and  team,  professiorS  instrumente,  fumit^  and  Ubraiy, 
oases.  not  exceeding  in  value  two  hundred  and  fifty  dollars, 
together  with  the  necessary  food  for  the  team,  for  ninety 
days,  are  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion, when  owned  by  a  person,  being  a  householder,  or  hav- 
ing a  family  for  which  he  provides,  except  where  the  exe- 
cution is  issued  upon  a  judgment,  recovered  wholly  upon 
one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic,  or  for  the  purchase  money  of  one  or 
more  articles,  exempt  as  prescribed  in  this  or  the  last  section. 

468 


CHAP.  xiiL]     EXECUTION;  EXEMPT  PEOPBBTT.  §§  139^1895. 

§  1392.  Where  the  judgment  debtor  is  a  widow,  having  widow,' 
a  child,  whom  she  supports,  or  a  married  woman,  she  is  enti-  ^Srrioi 
tied  to  the  same  exemptions,  from  levy  and  sale  by  virtue  en^d 
of  an  execution,  subject  to  the  same  exceptions,  as  pre-  tfo^S^^ 
scribed  in  the  last  two  sections^  in  the  case  of  a  house-  hoideir 
holder. 


§  1893.    The  pay  and  bounty  of  a  non-commissioned  Military 
oflScer,  musician,  or  private,  in  the  military  or  naval  service  pewirdB, 
of  the  United  States ;  a  land  warrant,  pension,  or  other  exempt 
reward,  heretofore  or  hereafter  granted  by  the   United  execution 

'  ,  ,     °  •'  ,  and  other 

States,  or  by  a  state,  for  military  or  naval  services ;  a  ^i^?" 
sword,  horse,  medal,  emblem,  or  device  of  any  kind,  pre- 
sented, as  a  testimonial,  for  services  rendered  in  the  mili- 
tary or  naval  service  of  the  United  States ;  and  the  uniform, 
arms,  and  equipments,  which  were  used  by  a  person  in  that 
service,  are  also  exempt  from  levy  and  sale,  by  virtue  of  an 
execution,  and  from  seizure  for  non-pajment  of  taxes,  or  in 
any  other  legal  proceeding. 


for 


§  1394.  A  right  of  action  to  recover  damages,  or  damages  Right  of 
awarded  by  a  judgment,  for  taking  or  injuring  personal  toking/^ 
property,  exempt  by  law  from  levy  and  sale,  by  virtue  of  an  e^mpt 
execution,  are  exempt,  for  one  year  after  the  collection  p"*^'^* 
thereof,  from  levy  and  sale,  by  virtue  of  an  execution,  and 
from  seizure  in  any  other  legal  proceeding. 

§  1395.  Land,  set  apart  as  a  family  or  private  burying  Bmying 
ground,  and  heretofore  designated,  as  prescribed  by  law,  in  ^^ex- 
order  to  exempt  the  same,  or  hereafter  designated  for  that  *™^ 
piupose,  as  prescribed  in  the  next  section,  is  exempt  from 
sale,  by  virtue  of  an  execution,  upon  the  following  con- 
ditions only : 

1.  A  portion  of  it  must  have  been  actually  used  for  that 
purpose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or 
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at  any  time  afterwards,  any  building  or  structure^  except 
one  or  more  vaults,  or  other  places  of  deposit  for  the  dead, 
or  mortuary  monuments. 

How  §  1396.  In  order  to  designate  land,  to  be  exempted  as 

burying  pi*escribed  in  the  last  section,  a  notice,  containing  a  fall 
^rgnft-  description  of  the  land  to  be  exempted,  and  stating  that  it 
has  been  set  apart  for  a  family  or  private  burying  ground, 
must  be  subscribed  by  the  owner ;  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  land  is  situated;  and  recorded  in  the 
office  of  the  clerk  or  register  of  that  county,  in  the  proper 
book  for  recording  deeds,  atleiast  three  days  before  the  sale 
of  the  land,  by  virtue  of  the  execution. 

Home-  §  1 397.  A  lot  of  land,  with  one  or  more  buildings  thereon, 
when  ex-  uot  exceeding  in  value  one  thousand  dollars,  owned,  and 
occupied  as  a  residence,  by  a  householder  having  a  family, 
and  hereftofore  designated  as  an  exempt  homestead,  as  pre- 
scribed by  law,  or  hereafter  designated  for  that  purpose, 
as  prescribed  in  the  next  section,  is  exempt  from  sale,  by 
virtue  of  an  execution,  issued  upon  a  judgment,  recovered 
for  a  debt  contracted  after  the  thirtieth  day  of  April,  eigh- 
teen hundred  and  fifty ;  unless  the  judgment  was  recovered 
whoUy  for  a  debt  or  debts,  contracted  before  the  designation 
of  the  property,  or  for  the  purchase-money  thereof. 

How  §  1898.  in  order  to  designate  property,  to  be  exempted 

home?*  ^  prescribed  in  the  last  section,  a  conveyance  thereof,  stat- 
d^na.  ^^gf  ^^  substance,  that  it  is  designed  to  be  held  as  a  home- 
stead, exempt  from  sale  by  virtue  of  an  execution,  must  be 
recorded,  as  prescribed  by  law ;  or  a  notice,  containing  a 
full  description  of  the  property,  and  stating  that  it  is 
designed  to  be  so  held,  must  be  subscribed  by  the  owner, 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county  where  the  property  is 
situated ;  and  must  be  recorded  by  the  clerk  of  that  county, 
in  a  book,  kept  by  the  clerk  for  that  purpose,  and  styled 
the  "  homestead  exemption  book" 
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§  1399.  A  lot  of  land,  with  one  or  more  buildings  thereon,  ^^^J^ 
owned  by  a  married  woman,  and  occupied  by  her  as  a  resi-  SSSS?*^ 
dence,  may  be  designated  as  her  exempt  homestead,  as  pre-  SJSn'ex- 
scribed  in  the  last  section ;  and  the  property  so  designated  ®°^p*®^ 
is  exempt  from  sale,  by  virtue  of  an  execution,  under  the 
same  circumstances^  and  subject  to  the  same  exceptions,  as 
the  homestead  of  a  householder,  having  a  family. 


§  1400.  The   exemption,  prescribed  by  the   last  three  when  ex- 
sections,  continues,  after  the  death  of  the  person  in  whose  tooon^" 
favor  the  property  was  exempted,  as  follows :  after 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  d^l^ " 
benefit  of  her  surviving  children,  until  the  majority  of  the 
youngest  surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit 
of  his  widow  and  surviving  children,  until  the  majority  of 
the  youngest  surviving  child,  and  until  the  death  of  the 
widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases 
to  be  occupied,  as  a  residence,  by  a  person  for  whose  bene- 
fit it  may  so  continue,  except  as  otherwise  prescribed  in  the 
next  section. 

§  1401.  The  right  to  exemption,  of  a  person  entitled  Ezemp- 
thereto,  as  prescribed  in  the  last  four  sections,  is  not  when  not 
affected  by  a  suspension  of  the  occupation  of  the  exempt  by  tem- 
property,  as  a  residence,  for  a  period  not  exceeding  one  year,  Buspen- 
which  occurs  in  consequence  of  injury  to,  or  destruction  of,  reddenoe. 
the  dwelling  house  upon  the  premises. 


§  1402.  The  exemption  of  a  homestead,  otherwise  valid  it  value 
tinder  the  provisions  of  this  article,  is  not  void,  because  the  Btead 

exoeeds 

value  of  the  property,  designated  as  exempt,  exceeds  one  fi,oo^uen 
thousand  dollars.     In  that  case,  the  lien  of  a  judgment  tosorpiai. 
attaches  to  the  surplus,  as  if  the  property  had  not  been 
designated  as  an  exempt  homestead ;  but  the  property  can- 
not be  sold  by  virtue  of  an  execution,  issued  upon  a  judg- 
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ment,  as  against  which  it  is  exempt  After  the  refcam  of 
such  an  execution,  the  owner  of  the  judgment  may  mainfaun 
a  judgment  creditor's  action,  to  procure  a  judgment,  direct- 
ing  a  sale  of  the  property,  and  enforcing  his  Uen  upon  the 
surplus. 


Id.;  how  §  1403.  Where  the  judgment,  in  a  judgment  creditor's 
to  be  mar-  actiou,  brought  as  prescribed  in  the  last  section,  or  in  any 
when       other  action  affecting:  the  title  to  an  exempt  homestead, 

property 

u  sold,  directs  the  sale  of  the  property,  tl^e  court  must  so  marshal 
the  proceeds  of  the  sale,  that  the  right  and  interest  of  each 
person  in  the  proceeds,  shall  correspond,  as  nearly  as  may 
be,  to  his  right  and  interest  in  the  property  sold.  Money, 
not  exceeding  one  thousand  dollars,  paid  to  a  judgmei;it 
debtor,  as  representing  his  interest  in  the  proceeds,  is 
exempt  for  one  year  after  the  payment^  as  the  property  sold 
was  exempt;  unless,  before  the  expiration  of  the  year,  he 
causes  real  property  to  be  designated  as  an  exempt  homestead, 
as  prescribed  in  section  1398  of  this  act;  in  which  case,  the 
exemption  ceases,  with  respect  to  so  much  of  the  money,  as 
was  not  expended  for  the  purchase  of  that  property ;  and  the 
exemption  of  the  property  so  designated  extends  to  every 
debt,  against  which  the  property  sold  was  exempt.  Where 
the  exemption  of  property,  sold  as  prescribed  in  this  sec- 
tion, has  been  continued  after  the  judgment  debtor's  death, 
or  where  he  dies  after  the  sal^,  and  before  payment  to  him 
of  his  proportion  of  the  proceeds  of  the  sale,  the  court  may 
direct  that  portion  of  the  proceeds,  which  represents  his 
interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemption ;  or  to  be 
otherwise  disposed  of,  as  justice  requires. 

Exemp-        §  1404.  The  owner  of  real  property,  exempt  as  prescribed 

peal*  prop-  in  this  article,  may,  at  any  time,  subscribe  a  notice,  and 

oanoeued.  personally  acknowledge  the  execution  thereof,  before  an 

officer,  authorized  by  law  to  take  the  acknowledgment  of  a 

deed,  to  the  effect,  that  he  cancels  all  exemptions  from 

levy  or  sale  by  virtue  of  an  execution,  affecting  the  prop- 
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erty,  or  a  particular  part  thereof,  fully  described  in  the 
notice.  The  cancellation  takes  effect,  when  such  a  notice  is 
recorded,  as  prescribed  in  this  article  for  recording  a  notice 
to  effect  the  exemption  so  cancelled.  Any  other  release  or 
waiver,  hereafter  executed,  of  an  exemption  of  real  property, 
allowed  by  this  article,  or  of  an  exemption  of  a  homestead, 
or  a  private  or  family  burying  ground,  allowed  by  the  provis- 
ions of  law  heretofore  in  force,  is  void.  A  mortgage,  here- 
after executed,  upon  property  so  exempt,  is  meffectual, 
until  the  exemption  has  been  cancelled,  as  prescribed  in 
this  section  ;  except  that  such  a  mortgage  is  valid,  to'  the 
extent  of  the  purchase-money  of  the  same  property,  secured 
thereby. 

ARTICLE  SECOND. 

UeN  of  an  BXBCOTION  UFON  PSR80NAL  PbOPSBTT  ;  LbVY  UPON  AXTD  SALB 
OF  FBR80NAL  PbOPBBTT;  R16HT8  OF  iNDEmriTOBS  OF  SHBROTF. 

Saa  1406.  Personal  property  bound  by  execution. 

406.  Order  of  preference  among  ezecations. 

407.  Id.;  when  attachments  also  are  issued. 
400.  Id.;  when  issued  from  court  not  of  record. 
400.  Title  of  boha  fide  purchasers  before  levy,  not  affected. 

410.  Execution  may  be  levied  upon  current  money. 

411.  Levy  upon  certain  evidences  of  debt. 

412.  Interest  of  baUor  in  goods  pledged  may  be  sold. 
418.  When  partners  may  apply  for  release  of  property  levied  upon. 

414.  Undertaking  to  be  given. 

415.  Ph>viBion,  where  a  warrant  of  attachment  has  also  been  levied,  etc. 

416.  When  the  undertaking  enures  to  other  judgment  creditors. 

417.  How  partner's  interest  sold ;  rights,  etc.,  of  purchaser. 

418.  Claim  of  property  by  a  third  person,  how  tried. 

419.  Proceedings,  if  claimant  succeeds. 

420.  Inquisition  not  to  prejudice  claimant's  right. 

421.  In  action  against  officer,  indemnitors  may  be  substituted  as  defendants. 

422.  Notice  of  application  and  proofs  thereupon. 
423   Terms  may  be  imposed. 

424.  When  indenmity  related  to  part  of  property. 

425.  Application  when  officer  is  joined  with  indemnitors. 

426.  Effect  of  the  order. 

427.  Officer  to  whom  indemnity  is  given,  required  to  give  notice  of  action. 

428.  Sale  of  personal  property;  how  made. 

429.  Notices  of  sale  to  be  posted. 

§  1405.  The  goods  and  chattels  of  a  judgment  debtor,  Personal 
not  exempt,  by  express  provision  of  law,  from  levy  and  sale  "Sound  by 
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by  virtue  of  an  execution,  and  his  other  personal  property, 
which  is  expressly  declared  by  law,  to  be  subject  to  levy  by 
virtue  of  an  execution,  are,  when  situated  within  the  juris- 
diction of  the  officer,  to  whom  an  execution  against  prop 
erty  is  delivered,  bound  by  the  execution,  from  the  time  of 
the  delivery  thereof  to  the  proper  officer,  to  be  executed ; 
but  not  before. 


orf^rof       §  1406.  Where  two  or  more  executions  against  property 
enoe        are  issued,  out  of  the  same  or  different  courts  of  record, 

among  , 

^eoa-  against  the  same  judgment  debtor,  the  one  first  delivered, 
to  an  officer,  to  be  executed,  has  preference,  notwithstanding 
that  a  levy  is  first  made,  by  virtue  of  an  execution  subse- 
quently delivered ;  but  if  a  levy  upon  and  sale  of  personal 
property  has  been  made,  by  virtue  of'  the  junior  execution, 
before  an  actual  levy,  by  virtue  of  the  senior  execution,  the 
same  property  shall  not  be  levied  upon  or  sold,  by  virtue 
of  the  latter. 


Id. ;  when     §  1407.  Where  there  are  one  or  more  executions,  and  one 

^£'     or  more  warrants  «vf  attachment^  against  the  property  of  tbe 

£S^     same  person,  the  rule  prescribed  in  the  last  section  prevails, 

in.  determining  the  preferences  of  the  executions  or  warrants 

of  attachment ;  the  defendant  in  the  warrants  of  attachment 

being,  for  that  purpose,  regarded  as  a  judgment  debtor. 

Id.;  when      §  1408.  But  an  exccutiou,  issued  out  of  a  court  not  of 

from        record,  or  a  warrant  of  attachment,  granted  in  an  action 

of  reooni.  pending  in  a  court  not  of  record,  if  actually  levied,  haa 

preference  over  another  execution,  issued  out  of  any  court, 

of  record  or  not  of  record,  which  has  not  been  previously 

levied. 

Title  of  §  1409.  The  title  to  personal  property,  acquired  before 
^SSdSS?  the  actual  levy  of  an  execution,  by  a  purchaser  in  good 
S?7^nSr  faith,  and  without  notice  that  the  execution  has  been 
ftflfected.    jgg^^^^  jg  j^Q^  affected  by  an  execution  delivered,  before 

the  purchase  was  made,  to  an  officer,  to  be  executed 
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§  1410.  The  officer,  to  whom  an  execution  against  prop-  e^u-* 
erty  is  delivered,  must  levy  upon  cun*ent  money  of  the  Jj^ie^^ 
United  States^  belonging  to  the  Judgment  debtor;  and  must  o^nt 
pay  it  over,  as  so  much  money  collected,  without  exposing  ^^^^^r- 
it  for  sale ;  except  that  where  it  consists  of  gold  or  silver 
coin,  he  must  sell  it,  like  other  personal  property ;  unless  he 
is  otherwise  directed,  by  the  general  rules  of  practice,  or  by 
the  judgment  in  the  particular  cause. 


§  1411.  The  officer,  to  whom  an  execution  against  prop-  Levy 
erty  is  delivered,  must  levy  upon  and  sell,  a  bill,  or  other  certain 
evidence  of  debt,  belonging  to  the  judgment  debtor,  which  of  debt, 
was  issued  by  a  moneyed  corporation  to  circulate  as  money ; 
or  a  bond,  or  other  instrument  for  the  pa3nnent  of  money, 
belonging  to  the  judgment  debtor,  which  was  executed  and 
issued,  with  one  or  more  .interest  coupons  annexed,  by  a' 
government,  state,  county,  public  officer,  or  municipal  or 
other  corporation,  and  is  in  terms  negotiable,  or  payable  to 
the  bearer,  or  holder. 


§  1412.  The  interest  of  the  judgment  debtor  in  personal  J^  ^SJ* 
property,  subject  to  levy,  lawfully  pledged,  for  the  payment  ^J^ 
of  money,  or  the  performance  of  a  contract  or  agreement,  J^[/^ 
may  be  sold,  in  the  hands  of  the  pledgee,  by  virtue  of  an 
execution  against  property.     The  purchaser  at  the  sale 
acquires  aU  the  right  and  interest  of  the  judgment  debtor, 
and  is  entitled  to  the  possession  of  the  property,  on  comply- 
ing with  the  terms  and  conditions,  upon  which  the  judgment 
debtor  could  obtain  possession  thereof.    This  section  does 
not  apply  to  property,  of  which  the  judgment  debtor  is 
unconditionally  entitled  to  the  possession. 

§  1413.  Where  an  officer  has  seized  personal  property  of  ^^mb 
a  partnership,  before  or  after  its  dissolution,  upon  a  levy  JJJ^^^^ 
upon  the  interest  therein  of  a  partner,  made  by  virtue  of  J'  ^^^^ 
an  execution  against  his  individual   property,  the   other  ^^^    • 
partners,  or  former  partners,  having  an  interest  in  the  prop- 
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^^  erty,  or  «>y  rf  theo,,  m.y,  at  any  time  befo«  the  »H  fpl, 
to  a  judge  of  the  court,  or  to  the  county  judge  of  the  county, 
where  the  seizure  was  made,  upon  an  affidavit^  showing  the 
factSjf or  an  order,  directing  the  officer  to  release  the  property, 
and  to  deliver  it  to  the  applicant 

u^er-  §  1414.  Upon  such  an  application,  the  applicant  must 
be  given,  give  an  undertaking,  with  at  least  two  sureties,  approved 
by  the  judge,  to  the  effect,  that  he  will  account  to  the  pur- 
chaser, upon  the  sale  to  be  made  by  virtue  of  the  execution, 
of  the  interest  of  the  judgment  debtor  in  the  property 
seized,  in  like  manner  as  he  would  be  bound  to  account  to 
an  assignee  of  such  an  interest ;  and  that  he  will  pay  to  the 
purchaser  the  balance,  which  may  be  found  due  upon  the 
accounting,  not  exceeding  a  sum,  specified  in  the  undertake 
*  ing,  which  must  be  not  less  thaQ  the  value  of  the  interest  of 
the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  as 
fixed  by  the  judga  The  provisions  of  sections  695  and  696 
of  this  act  apply  to  the  proceedings,  taken  as  prescribed  in 
this  and  the  last  section. 


Provision,  §  1^1  &•  Where  a  warrant  of  attachment  has  been  levied 
wanaut  upou  the  interest  of  a  defendant^  as  a  partner,  in  personal 
menthas'  property  of  a  partnership,  and  the  attachment  has  been dis- 
le^tedT^  charged  as  to  that  interest,  as  prescribed  in  sections  693 
and  694  of  this  act,  a  levy,  by  virtue  of  an  execution  against 
his  individual  property,  cannot  be  made  upon  his  interest 
in  the  same  property,  unless  the  warrant  of  attachment  has 
been  vacated,  or  annulled. 


etc. 


When  the     §  1416.  Where  personal  property  of  a  partnership  has 
ing  enures  been  released,  upon  giving  an  undertaking,  as  prescribed  in 

Sfc*  *^®  ^^*  **^®®  sections,  if  the  execution,  by  virtue  of  which 
the  levy  was  made,  is  set  aside,  or  is  satisfied  without  a 
sale  of  the  interest  levied  upon,  the  undertaking  enures 
to  the  benefit  of  each  judgment  creditor  of  the  same  judg- 
ment debtor,  then  having  an  execution  in  the  hands  of  the 
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.  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  re- 
lease from  a  seizure,  made  by  virtue  of  such  an  execution. 


§  141 7,  Where  personal  property  of  a  partnership  has  How 
been  so  released,  the  interest  of  the  judgment  debtor  therein  StoreBt 
may  be  sold  by  the  officer ;  and  the  purchaser,  upon  the  sale,  rights, 
acquires  all  that  interest,  as  if  he  was  an  assignee  thereof,  pur- 
If  the  purchase- money  exceeds  the  amount  of  all  the  execu- 
tions and  warrants  of  attachment,  against  the  property  of 
the  same  judgment  debtor,  of  which  the  officer  has  notice, 
and  of  the  lawful  fees  and  charges  thereon,  the  officer  must 
pay  the  surplus  into  court,  for  the  benefit  of  the  judgment 
debtor,  or  other  person  entitled  thereto. 

§  1418.  If  personal  property,  levied  upon  as  the  property  cjuim  of 
of  the  judgment  debtor,  is  claimed,  by  or  in  behalf  of  Eya th^ 
another  person,  as  his  property,  the  officer  may,  in  his  dis-  Eowtried. 
cretion,  empanel  a  jury  to  try  the  validity  of  the  claim. 

§  1419.  If,  by  their  inquisition,  the  jurors  find  that  the  Prooeed- 
property  belongs  to  the  claimant,  they  must  also  determine  oiaSSiiant 
its  value.    Thereupon  the  officer  must  relinquish  the  levy,  "*^ 
unless  the  judgment  creditor  gives  him  an  undertaking, 
with  at  least  two  sufficient  sureties,  to  the  effect,  that  the 
sureties  will  indemnify  him,  to  an  amount  therein  specified, 
not  less  than  twice  the  value  of  the  property,  as  determined 
by  the  jury,  and  two  hundred  and  fifty  dollars  in  addition 
thereto,  against  all  damages,  costs  and  expenses,  in  an  action 
to  be  brought  against  him,  by  the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention, 
or  sale  of  any  of  the  property,  by  virtue  of  the  execution. 
If  the  undertaking  is  given,  the  officer  must  detain  the 
property,  as  belonging  to  the  judgment  debtor. 


§  1420.  If  the  property  is  found  to  belong  to  the  defend-  inqaiBi- 
ant,  the  finding  does  not  prejudice  the  right  of  the  claimant,  prejudice 
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"^*^   to  biing  an  action  to  recover  the  property  so  levied  upon, 
or  damages  by  reason  of  the  levy,  detention,  or  sale. 

in  notion       8  1421.  Where  an  action  to  recover  a  chattel  hereafter 

against  "  ,  ,  . 

^oer,      levied  upon  by  virtue  of  an  execution,  oi*  a  warrant  of  at 

indemnl-  •■  i  i  ^      ■■ 

tore  may  tachmcut,  or  to  recover  damages  by  reason  of  a  levy  upon, 
tuted  M  detention,  or  sale  of  personal  property,  hereafter  made,  by 
anta.  virtue  of  an  execution,  or  a  warrant  of  attachment,  is 
brought  against  an  officer,  or  against  a  person  who  acted 
by  his  command,  or  in  his  aid,  if  a  bond  or  written  under- 
taking, indemnifying  the  officer  against  the  levy  or  otter 
act^  was  given,  in  behalf  of  the  judgment  creditor,  or  the 
plaintiff  in  the  warrant,  before  the  action  was  commenced, 
the  person  or  persons  who  gave  it,  or  the  survivors,  if  one 
or  more  are  dead,  may  apply  to  the  court,  for  an  order  to 
substitute  the  applicants,  as  defendants  in  the  action,  in 
place  of  the  officer,  or  of  the  person  so  acting  by  his  com- 
mand, or  in  his  aid. 

Notice  of  §  1422.  Notice  of  the  application  must  be  given  to  the 
tkm  and  attomcy  for  each  party  to  the  action.  If  the  defendant 
tiiere.  has  uot  appeared,  notice  must  be  given  to  him  personallj. 
If  the  pleadings  do  not  sufficiently  show,  that  the  case  is 
one  where  the  order  may  be  granted,  the  facts,  with  respect 
thereto,  must  be  shown  by  affidavit,  or  other  competent 
proof.  The  motion  papers  must  contain  a  written  consent, 
to  be  made  a  defendant  in  the  action,  executed  by  each 
person,  who  executed  the  instrument  of  indenmity,  unless 
proof,  by  affidavit,  is  furnished,  that  those  who  do  not  con- 
sent are  dead.  Each  consent  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded  in  the  county 

Terms  §  1423.  Upou  granting  the  order,  the  court  may,  in  its 

imposed,  discretion,  require  the  applicants  to  furnish  additional  seen- 
rity  to  the  plaintiff,  and  to  pay  the  reasonable  expenses  of 
the  defendant,  necessarily  incurred  before  the  order  is 
granted ;  or  it  may  impose  such  other  terms,  for  the  secu- 
rity of  either  of  the  original  parties,  as  justice  requires. 
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§  1424.  If  the  indenmity,  given  by  the  applicants,  related  wheu  in- 
to a  part  only  of  the  property,  the  court  may,  in  a  proper  reu^^to 
case,  direct,  that  the  action  be  divided  into  two  actions ;  pS^rty. 
that  the  applicants  be  substituted  as  defendants  in  one, 
without  affecting  the  other ;  and  that  the  controversy  in 
each  action  be  limited  to  that  part  of  the  property,  in 
respect  to  which  it  is  to  be  continued.     Where  such  an 
order  is  made,  a  similar  application  may  be  subsequently 
made,  in  the  action  which  proceeds  against  the  original 
defendant. 

§  1425.  If  the  officer,  or  person  acting  by  his  conmiand,  ^on'iSSu 
or  in  his  aid,  is  joined  as  a  defendant,  with  all  the  persons  ?^|^^ 
entitled  to  make  an  application,  they  may  apply  for  an  J^demni- 
order  to  strike  out  his  name,  as  a  defendant    If  he  is  joined  ^'"- 
as  a  defendant^  with  one  or  more,  but  not  all  of  them,  those 
who  are  not  made  defendants,  may  apply  to  be  substituted  as 
defendants  in  his  place.     In  either  case,  the  application  is 
made  in  the  same  manner,  and  is  subject  to  the  same  pro-    ' 
visions,  as  if  it  was  made  as  prescribed  in  section  1421  of 
this  act. 

§  1426.  An  order,  made  as  prescribed  in  the  last  five  BSbot  of 
sections,  does  not  affect  the  merits  of  the  cause  of  action,  or  *^*  ^^^' 
of  the  defence,  except  so  far  as  it  limits  the  controversy  to 
particular  property.  But  if  the  substituted  or  remaining 
defendants  recover  judgment,  they  are  entitled  to  single 
costs  only.  If  the  action  is  discontinued,  or  the  complaint 
dismissed,  a  new  action  may  be  brought,  as  if  the  former 
action  had  not  been  brought. 

§  1427.  Where  an  action  is  brought,  in  a  case  where  one  Offloerto 
or  more  persons  are  entitled  to  make  an  applicatioii,  for  an  demnit^ 
order  of  substitution,  as  prescribed  in  section  1421  of  this  requSSd 
act,  the  officer,  to  whom  the  instrument  of  indemnity  was  no^oe  of 
given,  cannot  maintain  an  action  thereupon,  against  a  per- 
son entitled  to  make,  but  who  has  not  made,  such  an 
application ;   unless  notice  of  the  commencement  of  the 
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action  against  the  officer,  or  the  person  acting  by  his  com- 
mand, or  in  his  aid,  is  given,  before  the  trial  thereof^  or  at 
least  ten  days  before  judgment  by  default  is  taken  therein, 
either  to  the  attorney  whose  name  is  subscribed  to  the 
execution  or  warrant  of  attachment,  or,  personally,  to  the 
judgment  creditor,  or  to  the  plaintiff  in  the  action  in  which 
the  warrant  of  attachment  was  issued,  or  to  one  of  the 
persons  who  executed  the  instrument  of  indemnity. 


Sale  of         §  1428.  Personal  property  must  be  offered  for  sale^in 

proper^:  such  lots  and  parcels,  as  are  calculated  to  bring  the  highest 

made.      prico.    Excopt  where  the  officer  is  expressly  authorized,  by 

this  article,  to  sell  property  not  in  his  possession,  personal 

property  shall  not  be  offered  for  sale,  imless  it  is  present, 

and  within  the  view  of  those  attending  the  sale. 

S?e tob?      §  ^*2^-  -^*  ^®*®*  ^^  ^y®'  previous  notice  of  the  time 
^^***^'     and  place  of  a  sale  of  personal  property,  by  virtue  of  an  exe- 
cution, must  be  given,  by  posting  conspicuously  written  or 
printed  notices  thereof,  in  at  least  three  public  places  of 
the  town  or  city,  where  the  sale  is  made. 


ARTICLE  THIRD. 

SALB,  RBDBMFTION,  AHD  Ck)NyBTANCB  OF  RBAL  PaOPmrFT;    RiaHTB  AMD 

LlABILnriBS  OF  PbBSONB  nSTEBBSTBD. 

Sao.  1430.  To  what  leasehold  property  this  article  applies. 

1481.  Real  property  held  in  trust,  when  liable  to  exeoution. 

1433.  Equity  of  redemption;  when  not  to  be  sold« 
1483.  Direction  to  be  indorsed  on  execution. 

1434.  Notice  of  sale  of  real  property;  how  given. 

1435.  Property,  how  described  therein.     Part  may  be  sold. 

1436.  Penalty  for  irregularity  in  sale. 

1437.  Manner  of  conducting  sale. 

1438.  Sheriff  to  make  duplicate  certificates  of  sale. 

1439.  Certificate  to  be  recorded,  etc. 

1440.  Title  to  real  property  not  divested  before  deed. 

1441.  Rights  of  holder  of  the  property  during  intermediate  period. 

1442.  Order  to  prevent  waste ;  when  and  how  applied  for. 

1443.  Proceedings  to  punish  violation  of  the  order. 

1444.  Mode  and  extent  of  punishment. 

1445.  How  warrant,  etc.,  superseded. 

1446.  When  and  how  real  property  sold  may  be  redeemed. 
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AST  8> 
Sec.  14i7.  By  whom  such  redemption  may  be  made. 

1448.  Such  redemption  avoids  the  sale. 

1449.  When  creditor  may  redeem. 

1450.  What  sam  to  be  paid,  etc.,  when  creditor  redeems. 

1451.  Redemption  by  another  creditor  from  a  redeeming  creditor. 

1453.  Id.;  when  second  redeeming  creditor  has  the  prior  lien. 
1458.  Subsequent  redemptions  by  other  creditors. 

1454.  When  creditor  noiay  redeem  after  fifteen  months. 

1455.  When  redemption  must  be  made  at  sheriff's  oflDlce. 

1456.  Original  purchaser  may  redeem,  when  also  a  creditor. 

1457.  Creditor  may  redeem  again  under  another  judgment,  or  mortgage. 

1458.  Redemption  by  person  entitled  to  redeem  part. 

1459.  Redemption  by  owners  of  undivided  shares. 

1460.  Id. ;  by  creditors  having  liens  on  undivided  shares. 

1461.  Right  to  redeem  not  affected  by  agreement. 

1462.  To  whom  money  paid  upon  redemption. 

1468.  Certificate  of  satisfaction  required  to  effect  redemption  by  creditor. 

1464.  What  evidence  a  redeeming  judgment  creditor  must  furnish. 

1465.  Id. :  as  to  mortgage  creditor. 

1466.  Id. ;  as  to  executor  or  administrator. 

1467.  Officers  to  keep  papers  open  to  inspection ;  when  to  file  them. 

1468.  When  redemption  takes  effect. 

1469.  Certificate  to  be  given,  when  redemption  made. 

1470.  Certificate  may  be  acknowledged  and  recorded. 

1471.  When  and  by  whom  conveyance  to  be  executed. 
147d.  To  whom  conveyance  to  be  executed. 

1478.  When  conveyance  made  to  executor  or  administrator ;  effect  thereof. 
1474.  Assignment  must  be  acknowledged  and  filed. 
1476.  Under-sheriff  or  successor  to  act,  if  sheriff  dies. 

1476.  Money  may  be  paid,  etc.,  to  under-sheriff,  or  deputy-sheriff,  who  Bold 

property. 

1477.  Application  of  this  article  to  sale  by  coroner,  or  person  specially 

appointed,  etc. 

1478.  Id. ;  where  coroner  or  person  appointed  dies,  etc. 

§  1430.  The  expression,  "  real  property  "*,  as  used  in  this  to  what 
and  the  succeeding  article,  includes  leasehold  property,  ^pSfty 
where  the  lessee  or  his  assignee  is  possessed,  at  the  time  of  the  Stfoie 
sale,  of  at  least  five  years  unexpired  term  of  the  lease,  and  *^^"®*' 
also  of  the  building  or  buildings,  if  any,  erected  thereupon, 

§  1431.  Real  property,  held  by  one  person,  in  trust  or  for  R^aiprop. 
the  use  of  another,  is  liable  to  levy  and  sale  by  virtue  of  i^^ist 
an  execution,  issued  upon  a  judgment  recovered  against  the  uawe  to 
person,  to  whose  use  it  is  so  held,  in  a  case  where  it  is  pre-  ^^^^'^^^^ 
flcribed  by  law,  that,  by  reason  of  the  invalidity  of  the  trust, 
an  estate  vests  in  the  beneficiary ;  but  special  provision  is 
not  otherwise  made  by  law,  for  the  mode  of  subjecting  it  to 
Ha  debts, 
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TITLE  9. 


Equity  of     §  1432.  The  judgment  debtor's  equity  of  redemption,  in 
Swfr^  real  property  mortgaged,  shall  not  be  sold  by  virtue  of  an 
to^i^Boid.  execution,  issued  upon  a  judgment  recovered  for  the  mort- 
gage debt,  or  any  part  thereol 

Dirootion  §  1433.  Where  an  execution  against  property,  is  issued 
dorsed  on  upou  a  judgment,  specified  in  the  last  section,  to  the  county 
""°  °°-  wtere  the  mortgaged  property  is  situated,  the  attorney,  or 
other  person  who  subscribes  it,  must  indorse  thereupon  a 
direction  to  the  sheriff,  not  to  levy  it  upon  the  mortgaged 
property,  or  any  part  thereol  The  direction  must  briefly 
describe  the  mortgaged  property,  and  refer  to  the  book  and 
page,  where  the  mortgage  is  recorded.  If  the  execution  is 
not  collected  out  of  the  other  property  of  the  judgment 
debtor,  the  sheriff  must  return  it  wholly  or  partly  unsatis- 
fied, as  the  case  requires. 

Notice  oi  §  1434.  The  sheriff  who  sells  real  property,  by  virtue  of 
^^^.  an  execution,  must  previously  give  pubUc  notice  of  the 
given,      time  and  place  of  the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  conspicu- 
ously fastened  up,  at  least  forty-two  days  before  the  sale, 
in  three  pubUc  pkces,  in  the  town  or  city  where  the  sale  is 
to  take  place,  and  also  in  three  public  places,  in  the  town  or 
city  where  the  property  is  situated,  if  the  sale  is  to  teke 
place  in  another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once 
in  each  of  .the  six  weeks,  immediately  preceding  the  sale,  in 
a  newspaper  published  in  the  county,  if  there  is  one ;  or,  if 
there  is  none,  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published* 

Properly,      §  1436.  In  each  notice,  specified  in  the  last  section,  the 

doMribed  real  property  to  be  sold  must  be  described  with  common 

Part  miy  Certainty,  by  setting  forth  the  name  of  the  township  or 

^  *    tract,  and  the  number  of  the  lot,  if  there  is  any,  or  by  some 

other  appropriate  description.    The  validity  of  a  sale  ia  not 

affected  by  the  fact,  that  the  property  sold  is  part  only  of 

the  property  advertised  to  be  sold. 
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§  1436.  A  slierifE  who  sells  real  property,  by  virtue  of  an  Penalty 
execation,  without  having  given  notice  thereof,  as  prescribed  Sarit?^ 
in  the  last  two  sections,  or  otherwise  than  aa  prescribed  in  ^^' 
this  chapter,  forfeits  one  thousand  dollars  to  the  party  in- 
jured^  in  addition  to  the  damages  which  the  latter  sustains 
thereby. 

§  1437.  Where  real  property,  offered  for  sale  by  virtue  Manner 
of  an  execution,  consists  of  two  or  more  known  lots,  tracts,  ducting 

sale. 

or  parcels,  each  lot,  tract,  or  parcel  must  be  separately 
exposed  for  sale.  If  a  person  who  is  the  owner  of,  or  is 
entitled  by  law  to  redeem,  a  distinct  parcel  of  the  property, 

for  sale  separately,  the  sheriff  must  expose  it  accordingly. 
No  more  real  property  shall  be  exposed  for  sale,  than  it 
appears  to  be  necessary  to  sell,  in  order  to  satisfy  the  exe- 
cution. 


§  1438.  The  sheriff,  who  sells  real  property,  by  virtue  of  ^^  ^ 
an  execution,  must  make  out,  subscribe,  and  acknowledge  ^ertiA?** 
before  an  officer  authorized  to  take  the  acknowledgment  of  ^^  ®* 
a  deed,  duplicate  certificates  of  the  sale,  containing : 

1.  The  name  of  each  purchaser,  and  the  time  when  the 
sale  was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whble  consideration  money  paid. 

§  1489.  The  sheriff  must,  within  ten  days  after  the  sale,  ^®^^^ 
ffle  one  of  the  duplicate  certificates,  in  the  office  of  the  clerk  recorded, 
of  the  county,  and  deliver  another  to  the  purchaser.  If 
there  are  two  or  more  purchasers,  a  certificate  must  be 
delivered  to  eacL  The  clerk  must  immediately  record  the 
certificate  in  a  book,  kept  by  him  for  that  purpose,  arid  must 
index  the  record,  to  the  name  of  the  judgment  debtor.  Hia 
fees  for  so  doing  must  be  paid  by  the  sheriff  as  part  of  the 
expenses  of  the  sale. 
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Title  to  §  1440.  The  riglit  and  title  of  the  judgment  debtor,  or  of 
ei^  no«^  a  person  holding  under  him,  or  deriving  title  through  him, 
blfSS^  to  real  property,  sold  by  virtue  of  ^n  execution,  is  not  di- 
**^-       vested  by  the  sale,  until  the  expiration  of  the  period,  within 

.  which  it  can  be  rileemed,  as  pWribed  in  thk  article,  and 
the  execution  of  thd  sheriff's  deed.  But  if  the  property  is 
not  redeemed,  and  a  deed  is  executed  in  pursuance  of  the 
sale,  the  grantee  in  the  deed  is  deemed  to  have  been  vested 
with  the  legal  estate,  from  the  time  of  the  sale,  for  the  pur- 
pose of  maintaining  an  action  for  an  injury  to  the  property. 


Biehti  of  §  1441*  The  person  entitled  to  the  possession  of  real 
the  prop^  property,  sold  by  virtue  of  an  execution,  as  prescribed  ia 
Sf  mis:  the  last  section^  may,  during  the  period  therein  specified, 
p^riod!^  use  and  enjoy  the  same  as  follows,  without  being  chargeable 
with  committing  waste : 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the 
like  purposes,  as  it  was  used  and  enjoyed  before  the  sale, 
doing  no  permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other 
erection  thereupon*  But  this  subdivision  does  not  permit 
an  alteration  in  the  form  or  structure  of  the  building,  or 
other  erection. 

8.  He  may  use  and  improve  the  land,  in  the  ordinary 
course  of  husbandry ;  but  he  is  not  entitled  to  a  crop,  grow- 
ing thereon,  at  the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the 
•  necessary  reparation  of  a  fence,  building,  or  other  erection, 
which  was  thereupon  at  the  time  of  the  sale. 

6.  If  he  actually  occupies  the  land  sold,  he  may  take 
necessary  fire-wood  therefrom  for  use  in  his  household. 


Order  to  §  1442.  I^  at  any  time  during  the  period  allowed  for 
^^^  redemption,  the  judgment  debtor,  or  any  other  person  in 
how^p?*  possession  of  the  property  sold,  commits,  or  threatens  to 
P"^  *"^-  commit,  or  makes  preparations  for  committing,  waste  there- 
upon,  the  supreme  court,  or  any  justice  thereof,  within  the 
judicial  district,  or  the  county  judge  of  the  county,  in 
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wHch  the  property,  or  any  part  thereof,  is  situated,  may, 
upon  the  application  of  the  purchaser,  or  his  assignee,  or 
the  agent  or  attorney  of  either,  and  proof,  by  affidavit,  of 
the  facts,  grant,  without  notice,  an  order,  restraining  the 
wrong-doer  from  committing  waste  upon  the  property. 


§  1443,  If  the  person,  against  whom  such  an  order  is  ]^<>JJ^- 
granted,  commits  waste  in  violation  thereof,  after  the  ser-  w^^ 
vice  upon  him  of  the  order,  with  a  copy  of  the  affidavit  oi  the 
upon  which  it  was  granted,  the  court  or  judge,  upon  proof, 
by  affidavit^  of  the  facts,  may  grant  an  order,  requiring  him 
to  show  cause,  at  a  time  and  place  therein  specified,  why  he 
should  not  be  punished  for  a  contempt. 


§  1444.  If,  upon  the  return  of  the  order  to  show  cause,  it  Mode  and 
satisfactorily  appears,  that  the  person,  required  to  showpunish- 
cause,  has  violated  the  former  order,  the  court  or  judge  may 
either  punish  him,  as  prescribed  by  law  for  the  punishment 
of  a  contempt  of  a  court  of  record,  other  than  a  criminal 
contempt ;  or  may  grant  a  warrant,  directed  to  the  sheriff 
of  the  county,  reciting  the  former  order,  and  the  violation 
thereof,  and  commanding  the  sheriff  to  commit  the  wrong 
doer  to  close  confinement,  for  a  term  specified  therein,  not 
more  than  one  year.  A  person  thus  committed  cannot  be 
admitted  to  the  liberties  of  the  jail. 

§  1445.  The  warrant  may  be  superseded,  and  the  prisoner  how  war- 
discharged,  by  an  order,  in  the  discretion  of  the  court  or  JSj^eW^'* 
judge  committing  him,  upon  his  executing,  to  the  person  ^^^" 
who  applied  for  the  warrant,  an  undertaking,  in  a  sum  fixed, 
and  with  sureties  approved,  by  the  court  or  judge,  to  the 
effect,  that  he  wiU  pay  any  judgment,  which  the  applicant, 
or  his  assignee,  or  other  representative,  may  recover  against 
him,  by  reason  of  any  waste  theretofore  or  thereafter  com- 
mitted on  the  property ;  and  upon  his  paying  to  the  appli- 
cant, for  the  costs  and  expenses  of  the  proceedings,  a  sum, 

fixed  by  the  court  or  judge. 
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When  and     §  1446.  Witluii  0116  year  after  the  sale  of  real  property, 

pr^orty   by  virtue  of  an  execution,  a  person,  specified  in  the  next  sec- 

S^  re^^  tion,  may  redeem  it,  by  paying  to  the  purchaser,  his  execn- 

^^       tor,  administrator,  or  assignee,  or  to  the  sheriff  who  made 

the  sale,  for  the  use  of  the  person  so  entitled  thereto,  the  sum 

of  money  which  was  paid  upon  ihe  sale,  with  interest  from 

the  time  of  the  sale,  at  the  rate  of  ten  per  centum  a  year. 

By  whom  §  1447.  The  redemption,  specified  in  the  last  section,  may 
denij^on  be  made,  either  by  the  judgment  debtor,  whose  right  and 
made,  title  wcre  sold,  or  by  his  heir,  devisee,  or  grantee,  who  has 
acquired,  by  inheritance,  devise,  deed,  sale,  by  virtue  of  a 
mortgage  or  of  an  execution,  or  by  any  other  means,  an 
absolute  title  to  the  property  proposed  to  be  redeemed;  or, 
in  a  case  specified  in  section  1458  or  1459  of  this  act,  to  a 
portion  thereol 

snoh  re-       §  1448.  Upou  payment  being  made,  by  a  person  entitled 
avoids  the  to  redeem  real  property,  as  prescribed  in  the  last  two  sec- 
tions, the  sale  of  the  property  redeemed,  and  the  certificates 
of  the  sale,  as  far  as  they  relate  thereto,  become  null  and 
void. 

When  §  1449.  Real  property,  sold  by  virtue  of  an  execution, 

my  '  which  remains,  at  the  expiration  of  one  year  after  the  sale, 
®*™'  unredeemed  by  the  person  or  persons  entitled  to  redeem  it, 
as  prescribed  in  the  last  three  sections,  may  be  redeemed, 
within  three  months  after  the  expiration  of  the  year,  by  the 
creditors  specified,  and  upon  the  terms  and  in  the  manner 
prescribed,  in  the  following  sections  of  this  article. 


What  §  1450.  In  a  case  specified  in  the  last  section,  a  creditor, 

paid,  etc.,  having  in  his  own  name,  or  as  executor,  administrator, 

creditor    assigucc,  trustcc,  or  otherwise,  a  judgment  rendered,  or  a 

mortgage  duly  recorded,  at  any  time  before  the  expiration 

of  fifteen  months  from  the  time  of  the  sale,  which  is  a  lien 

upon  the  real  property  sold,  may  redeem  that  property,  by 

paying  the  sum  of  money,  which  was  paid  upon  the  sale 
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thereof,  with  interest  at  the  rate  of  seven  per  centnm  a 
year  from  the  time  of  the  sale^  and  executing  a  certificate 
of  satisfaction,  as  prescribed  in  section  1463  of  this  act. 

§  1451.  Where  a  creditor  has  redeemed  real  property,  as  Redemp- 
prescribed  in  the  last  section,  any  other  creditor,  who  might  another 
We  «d.«ned  it  from  the  purchaser, «  therein  prescribed,  ^£ 
may  redeem  it  from  the  first  redeeming  creditor,  as  follows :  ing 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  the  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating 
to  Ms  judgment  or  mortgage,  m  like  manner  as  the  first 
redeeming  creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the 
first  creditor  redeemed,  is  prior  to  the  judgment  or  mort- 
gage of  the  second  creditor,  the  second  creditor  must  also 
pay  to  the  first  creditor,  the  sum  specified  in  the  certificate 
of  satisfaction,  executed  by  him  upon  his  redemption,  with 
interest  at  the  rate  of  seven  per  centum  a  year,  from  the 
time  of  his  redemption ;  imless  the  first  redeeming  creditor's 
judgment  or  mortgage  had  ceased,  when  he  redeemed,  to  be 
a  lien  as  against  the  second  redeeming  creditor ;  in  which 
case,  the  latter  need  not  pay  any  part  of  the  sum,  specified 
in  the  certificate. 

§  1452.  Where  the  lien  of  the  second  redeeming  credi-  id. ;  when 
toi^s  judgment  or  mortgage,  is  prior  to  that  of  the  first  redeem- 
redeeming  creditor's  judgment  or  mortgage,  so  that  the  o Aas  the 
former  redeems,  without  paying  the  sum,  specified  in  the  lat 
ter's  certificate  of  satisfaction,  the  latter  may,  without  exe- 
cuting another  certificate  of  satisfaction,  again  redeem  from 
the  former,  or  from  any  subsequent  redeeming  creditor,  in  a 
case,  where  he  would  have  been  entitled  to  redeem,  if  his 
first  certifi#ate  had  not  been  executed ;  and  he  has  the  same 
rights,  with  respect  to  any  creditor  redeeming  from  him,  as 
if  his  first  certificate  had  been  executed,  when  he  made  his 
second  redeipption. 
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Subfie-  §  1^63.   A  third  or  other  creditor,  who  might  have 

SempttoM  redeemed,  as  prescribed  in  the  last  four  sections,  may 
Seditow.  redeem  from  the  second  or  any  other  creditor,  who  has 

redeemed,  in  the  manner,  and  upon  the  terms  and  conditions, 

prescribed  in  the  last  two  sections. 


When  §  1454.  A  creditor,  who  might  have  redeemed  within 

may  re-     fifteen  months  after  the  sale,  as  prescribed  in  the  last  four 
after  fii-    scctions,  may  redeem  from  any  other  redeeming  creditor, 
montiiB.    although  the  fifteen  months  have  elapsed ;  provided,  that  lie 
thus  redeems  within  twenty-four  hours  after  the  last  pre- 
vious redemption. 


When  re-  §  1455.  A  redemption,  made  by  a  creditor,  on  or  after  the 
mu8?be^  1^  day  of  the  fifteen  months,  must  be  made  at  the  sheriffs 
BherSfs  office  of  the  county.  The  sheriff,  or  his  under-sheriff,  or  a 
^®^  deputy-sheriff,  in  his  behalf,  must  attend  at  the  sheriff's 
office,  for  that  purpose,  on  the  last  day  of  the  fifteen  months, 
and  on  each  day  thereafter,  in  which  a  redemption  can  be 
made,  during  the  time  when  the  sheriff's  office  is  required 
by  law  to  be  kept  open.  In  the  absence  of  the  sheriff,  the 
redemption  may  be  made,  by  paying  the  necessary  money, 
and  delivering  the  necessary  papers,  to  the  under-sheriff  or 
to  any  deputy-sheriff,  present  at  the  sheriff's  office.  If  the 
term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  Ha  under-sherifE,  or  a  deputy-sherifE  authorized, 
in  his  behalf,  to  receive  the  necessary  money  and  the  neces- 
sary papers,  is  not  present,  the  money  may  be  paid,  and  the 
papers  may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the 
under-sheriff  or  a  deputy-sheriff  of  the  latter. 


Oriffiiiai  §  1456.  If  the  purchaser,  at  the  execution  sale,  of  prop- 
er re^'  erty,  which  can  be  redeemed  by  a  creditor,  as  prescribed  in 
when  aiao  this  article,  is  also  a  creditor  of  the  judgment  debtor,  and 
**^  '*  as  such  could  redeem  from  a  purchaser,  or  a  redeeming  credi- 
tor, he  may  avail  himself  of  his  judgment  or  mortgage,  to 
redeem  from  any  other  redeeming  creditor. 
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§  1457.  The  judgment  creditor,  by  virtue  of  whose  execu-  c^i^ 
tion  real  property  has  been  sold,  cannot  avail  himself  of  the  J^SLm 
judgment,  upon  which  the  execution  was  issued,  to  redeem  ^^ 
the  property ;  nor,  except  as  otherwise  specially  prescribed  JSS^nt 
in  this  article,  can  a  creditor,  who  has  once  redeemed,  avail  ^^^'^ 
himself  of  the  same  judgment  or  mortgage,  to  redeem  again. 
But  if  either  has  another  judgment  or  mortgage,  which 
would  entitle  him  to  redeem,  he  may  avail  himself  thereof 
for  that  purpose,  in  the  same  manner  and  on  the  same 
terms,  as  any  other  creditor. 

§  1458.  Where  a  person,  who  has  an  absolute  title  to,  or  Redemp- 
a  judgment  or  mortgage,  which  is  a  lien  upon,  a  distract  ^^i 
parcel  only  of  the  real  property,  sold  by  virtue  of  an  exe-  to  p^eem 
cntipn,  would  be  authorized,  by  this  article,  to  redeem  the  ^^^^' 
property,  if  his  title  or  lien  extended  to  the.  whole,  he  may 
redeem,  from  a  purchaser,  the  entire  property  sold,  or  from 
a  prior  redeeming  creditor,  the  entire  property  redeemed  by 
that  creditor ;  except  that  if  his  title  or  lien  extends  to  a 
distinct  parcel  only  of  one  or  more  parts  of  the  property, 
which  were  separately  sold,  he  can  redeem,  from  a  pur- 
chaser, only  the  part  or  parts  thus  separately  sold,  in  which 
his  distinct  parcel  is  iacluded. 


§  1459.  Where  two  or  more  persons  own  undivided  Redemp- 
shares,  as  joint  tenants,  or  as  tenants  in  common,  in  real  o^en  of 
property,  sold  by  virtue  of  an  execution,  or  in  a  distinct  S^aros. 
parcel  thereof,  which  has  been  separately  sold;  each  of 
them  may  redeem,  from  the  purchaser,  as  prescribed  in 
sections  1446  and  1447  of  this  act,  the  share  or  interest, 
belonging  to  him,  by  paying  a  part  of  the  purchase  money, 
bid  for  the  property,  or  for  that  distinct  parcel  thereof 
hearing  the  same  proportion  to  the  whole,  as  the  share  or 
interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part ;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale, 
at  the  rate  of  ten  per  centum  a  year. 
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Id. ;  by         §  1460,  Where  the  judgment  or  mortgapge  of  a  creditor, 

Sf^ng "  entitled  to  redeem,  is  a  Ken  upon  an  undivided  sliare,  speci- 

undi^ed  ^^d  in  the  last  section,  he  may  redeem,  from  a  purchaser,  that 

**^*'^'     undivided  share,  by  paying  him  the  same  proportion  of  the 

purchase-money,  which  the  owner  must  have  paid  to  redeem 

it,  as  prescribed  in  the  last  section ;  or  he  may  redeem,  from 

a  prior  redeeming  creditor,  the  entire  property  redeemed  by 

the  latter,  with  like  effect  and  in  the  same  manner,  as  if  his 

lien  attached  to  the  whole. 


ro^eenS^       §  1461.  The  sheriff,  the  purchaser,  the  judgment  creditor, 

Sboted    ^^  *  redeeming  creditor,  cannot,  by  his  agreement  or  other 

me^[*^  act,  in  any  manner  impair  or  prejudice  the  right  of  any 

other  person  to  redeem,  as  prescribed  in  this  article. 


money  ^™  §  ^^^^'  Th®  moucy  required  to  be  paid  by  a  creditor,  in 
rodemp?'^  Order  to  effect  a  redemption  of  real  property,  as  prescribed 
*^o»-  in  this  article,  may  be  paid  to  the  purchaser  or  creditor, 
from  whom  the  property  is  to  be  redeemed,  his  executor, 
administrator,  or  assignee ;  or  it  may  be  paid,  for  the  use  of 
the  person  so  entitled  thereto,  to  the  sheriff  who  made  the 
sale. 


Oerfcifl-         §  1463.  The  certificate  of  satisfaction,  required  to  be 
ratuifoo-    executed  by  a  creditor,  in  order  to  effect  a  redemption 
quired  to  of  real  property,  must  be  acknowledged  or  proved,  and 
demptioa  Certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
tor.         county ;  must  describe,  with  reasonable  certainty,  the  judg 
ment  or  mortgage  under  which  he  redeems,  and  specify 
the  sum  due  thereupon ;  and  must  state,  that  the  redemp 
tion  satisfies  the  judgment  or  mortgage,  in  fuU,  or  to  a  speci- 
fied amount.    It  must  be  filed  in  the  county  clerk's  office, 
at  or  before  the  time  when  the  money  is  paid  to  effect  the 
redemption,  unless  the  money  is  paid  to  the  sheriff;  in  which 
case,  the  certificate  must  also  be  delivered,  at  the  time  of 
the  payment,  to  the  sheriff,  who  must  file  it  in  the  county 

clerk's  office,  as  prescribed  in  section  1467  of  this  act. 
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The  county  clerk,  immediately  after  the  execution  and 
recording  of  the  deed,  must  enter,  in  his  docket,  the  satisfac- 
tion, or  partial  satisfaction,  of  a  judgment,  specified  in  a  cer- 
tificate  BO  filed,  as  required  by  law,  when  a  judgment 
is  collected,  by  virtue  of  an  execution.  If  a  mortgage,  speci- 
fied in  the  certificate,  is  recorded  in  his  office,  he  must  cancel 
and  discharge  the  mortgage  of  record,  i|  it  is  satisfied 
by  the  certificate;  or,  if  it  is  only  partially  satisfied,  he 
must  make  a  minute  of  the  partial  satisfaction,  upon  the 
record  thereol  If  the  property  mortgaged  is  situated  in  a 
county,  in  which  there  is  a  register,  the  county  clerk  must 
transmit  a  certified  copy  of  the  certificate  to  the  register, 
who  must,  in  like  manner,  cancel  and  discharge  the  mort- 
gi^e  of  record,  or  make  a  minute  of  the  partial  satisfaction 
thereol  The  clerk's  and  register's  fees,  for  performing  the 
services  specified  in  this  section,  must  be  paid  by  the  sheriff; 
who  may  require  the  person  entitled  to  a  deed  to  pay  him 
the  amount  thereof,  before  the  deed  is  delivered. 

§  1464.  In  order  to  entitle  a  creditor  by  judgment  to  re-  what 
deem  real  property,  as  prescribed  in  this  article,  he  must,  S^^l^m- 
when  he  redee^  file  in  the  county  clerk's  office,  ov  deW  Sf^t^^' 

•  •  •  creditor 

to  the  sheriff,  as  the  case  requires,  the  following  evidence  of  must 
his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which 
he  claims  the  right  to  redeem,  duly  certified  by  the  county 
clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary 
to  establish  his  right.  An  assignment  so  filed  or  delivered 
must  be  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded,  or  the  execution  thereof  must 
be  proved,  by  the  affidavit  of  the  creditor,  or  of  a  witness 
thereto ;  unless  it  has  been  filed,  and  entered,  as  prescribed  . 
in  article  third  of  title  first  of  chapter  eleventh  of  this  act, 

in  which  case,  a  certified  copy  thereof  must  be  filed  or  de- 
livered. 

3.  An  affidavit,  made  by  him,  or  his  attorney  or  agent, 
stating  truly  the  sum  remaining  unpaid  on  the  judgment, 
at  the  time  of  claiming  the  right  to  redeem. 
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id.5  as  to     §  1465.  In  order  to  entitle  a  creditor  by  mortgage  to  re- 
SSdiSf  deem  real  property,  as  prescribed  in  this  article,  he  must, 
when  he  redeems,  jSle  in  the  county  clerk's  office,  or  deliva 
to  the  sheriff  the  following  evidence  of  his  right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the 
right  to  redeem,  duly  certified  by  the  clerk  or  register  of 
the  county. 

2.  Eax5h  assignment  of  the  mortgage,  which  is  necessary 
to  establish  his  right,  acknowledged  or  proved,  and  certi- 
fied,  as  prescribed  in  the  last  section  for  an  assignment  of  a 
judgment,  imless  it  has  been  recorded;  in  which  case  a 
certified  copy  of  the  record  must  be  filed  or  delivered. 

8.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent^ 
statipg  truly  the  sum  remaining  unpaid  on  the  mortgage,  at 
the  time  of  claiming  the  right  to  redeem. 


executor 

or 

istrator. 


Id  •  as  to  §  1466.  In  either  of  the  cases  specified  in  the  last  two 
■JTi.  sections,  if  the  person,  proposing  to  redeem,  clmms  to  be  en- 
titled  so  to  do,  by  reason  of  his  beiag  an  executor  or  admin- 
istrator of  a  person,  who,  if  living,  would  be  entitled  to 
redeem,  he  must  file  or  deliver,  with  the  other  papers  therein 
prescribed,  a  certified  copy  or  a  sworn  copy  of  his  letters 
testementaiy,  or  letters  of  administration. 


Officers        §  1467.  The  sheriff,  to  whom  one  or  more  papers,  specified 

paperS^    iu  the  last  four  sections,  are  delivered,  must  keep  them 

Suf^o?    open,  at  all  reasonable  times  during  the  period  allowed  for 

when  to   redemption,  to  the  inspection  of  all  persons  interested.   He 

ffle  them,  j^,^^  have  all  those  papers  at  the  sheriff's  office,  at  the  times 

when  he  is  required  to  attend  thereat,  for  the  purpose  of 

enabling  creditors  to  redeem,  as  prescribed  by  law ;  and  he 

must  file  them  in  the  county  clerk's  office,  within  three  days 

after  the  execution  of  the  deed. 


Whenro.  §  1468.  A  redemption  by  a  creditor  is  effected,  only 
^ption  ^j^^j^  jj^  j^3^  pg^j^  ^]j  ^j^^  money,  required  to  be  paid,  and 
effect.      £2^^  ^^  delivered  all  the  papers,  required  to  be  filed  or 
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delivered,  as  prescribed  in' this  article ;  and  a  waiver  of  any  ^"*  ^ 
of  those  requirements  is  void,  as  against  a  person  who  is 
entitled  subsequently  to  redeem.  Where  a  redemption  is 
thus  effected,  it  vests  in  the  redeeming  creditor  all  the 
right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale, 

§  1469.  Where  a  redemption  is  made,  as  prescribed  in  ^^^^ . 
this  article,  the  officer  or  other  person,  to  whom  money  is  gijon, 

'  ^  *^  \        when  re- 

paid, or  a  paper  is  delivered,  for  the  purpose  of  effecting  ^p***^*^ 

the  redemption,  must  execute  and  deliver,  to  the  person 

paying  the  money  or  deHvering  the  paper,  a  certificate, 

stating  all  the  facts  which  transpired  before  him,  with 

respect  to  the  redemption. 

§  1470.  Such  a  certificate  may  be  acknowledged  or  proved,  certifl- 
and  certified,  iu  like  manner  as  a  deed  to  be  recorded  in  ^  ao- 

•         ,       ,       '  ,        knowl- 

the  county  where  the  property  is  situated.    The  recording  edged  and 
thereof,  in  the  office  of  the  clerk  or  register  of  that  county,  ^      ' 
m  the  book  for  recording  deeds,  has  the  same  effect,  as 
against  subsequent  purchasers  and  incumbrancers,  as  the 
recording  of  a  conveyanca 

§  1471.  tnmediately  after  the  expiration  of  fifteen  months  when  and 

bv  whom 

from  the  time  of  the  sale ;  except  where  a  redemption  has  convey- 

anoe  'bo  bo 

been  made  on  the  last  day  of  the  fifteen  months,  and,  in  ex««ted. 
that  case,  immediately  after  the  expiration  of  twenty-four 
hours  from  the  last  redemption ;  the  sheriff,  who  made  the 
Bale,  must  execute  the  proper "  deed  or  deeds,  iu  order  to 
convey  to  the  person  or  persons  entitled  thereto,  the  part  or 
parts  of  the  property  sold,  which  have  not  been  redeemed 
by  the  judgment  debtor,  his  heir,  devisee,  or  assignee.  The 
deed  conveys  to  the  grantee  thereiu  the  right,  title,  and 
interest,  which  were  sold  by  the  sheriff. 


§  1472.  If  any  part  of  the  property  remains  unredeemed 
by  a  creditor,  it  must  be  conveyed,  by  the  sheriff,  to  the 
pnrchaser  upon  the  sale,  except  where  the  certificate  of  sale 
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lias  been  asBigned;  in  which  case^  it  must  be  conveyed  to 
the  last  assignee.  Any  part  or  parts  of  the  property  sold, 
which  have  been  redeemed  by  a  creditor,  must  be  conveyed 
by  the  sheriflE,  to  the  last  redeeming  creditor,  except  where 
he  has  assigned  the  certificate  of  redemption,  or  has  execu- 
ted any  other  assignment  of  his  right,  title,  and  interest  in 
the  property  redeemed  by  him ;  in  which  case,  it  mnst  be 
conveyed  to  the  last  assignea 


When  §  1473.  Where  a  person,  entitled  to  a  deed,  dies  before 

anor^'    the  delivery  of  the  deed,  the  sheriflE  must  execute  and 

executor   deliver  the  deed  to  his  executor  or  administrator.    The 

l^rt  property  so  conveyed  must  be  held,  in  trust  for  the  use  of 

thereof,    the  hcirs  or  devisees  of  the  decedent,  subject  to  the  dower 

of  his  widow,  if  there  ia  one ;  but  it  may  be  sold,  in  a  proper 

case,  for  the  payment  of  his  debts^  in  the  same  manner  as 

land,  whereof  he  died  seized. 


Assign-        §  1474.  Before  an  assignee,  or  his  exelcutor  or  adminis- 

ment 


must  he    trator,  is  entitled  to  a  deed,  as  prescribed  in  the  last  two 
edffed      scctious,  cach  assignment,  under  which  the  deed  is  claimed, 
*°^  '"'^-  must  be  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty ia  situated,  and  must  be  filed  in  the  office  of  the  clerk 
of  that  county. 

Under-  §  1475.  Where  a  sheriff  dies,  is  removed  from  office,  or 
ra^eisor  bocomes  othcrwisc  disqualified  to  act,  at  any  time  after 
SS^"  makingasaleof  real  property,  by  virtue  of  aa  execution, 
the  property,  or  a  distinct  parcel  thereof  may  be  redeemed, 
by  paying  the  necessary  money,  and  delivering  the  necessary 
papers,  to  his  under-sherifE,  who  must  also  execute  and 
deliver  the  proper  deed  or  deeds  of  property,  not  redeemed 
by  the  judgment  debtor,  his  heir,  devisee,  or  grantee.  If 
ihe  imder-sheriff  also  dies,  is  removed  from  office,  or  be- 
comes otherwise  disqualified  to  act,  the  property  may  be 
redeemed,  by  paying  the  necessary  money,  and  delivering 
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the  necessary  papers,  to  the  sheriff's  saccessor  in  office,  who 
mnst  also  execute  and  deliver  the  proper  deed  or  deeds. 
The  under-sheriff,  or  the  sheriffs  snccessor,  as  the  case 
requires,  possesses  all  the  powers,  and  is  sabject  to  all  the 
duties  and  liabilities,  of  the  sheriff  who  made  the  sale, 
touching  the  redemption  and  conveyance  of  property  sold, 
and  the  proceedings  relating  thereto :  and  each  provision 
of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriS  who  made  the  sale,  is  applicable  to  his  under-sherifE 
or  successor.  This  section  applies  where  a  sale  was  made, 
either  before  or  after  this  act  takes  effect. 


§  1476.  Where  real  property  is  sold,  by  virtue  of  an  exe-  Money 
cution,  by  the  under-sheriff  or  a  deputy-sheriff,  in  behalf  of  paid,  etc., 
the  sheriff,  money  required  to  be  paid,  or  a  paper  required  sheriff,  or 
to  be  delivered,  to  the  sheriff,  in  order  to  effect  a  redemption,  sheriff, 
as  prescribed  in  this  article,  at  any  time  before  the  last  property, 
day  of  the  fifteen  months  from  the  time  of  the  sale,  may  be 
paid  or  deUvered,  either  to  the  sheriff,  or  to  the  under-sheriff 
or  deputy-sheriff,  who  made  the  sale. 


§  1477.  Where  real  property  is  sold,  by  virtue  of  an  Appiioa- 
execution,  by  a  person  specially  appointed  by  the 'court,  as  thisarti- 
prescribed  in  section  1362  or  section  1388  of  this  act,  it  by  oor- 
may  be  redeemed,  as  prescribed  in  this  article,  as  if  it  had  peraoa 

.  speoially 

been  sold  by  the  sheriff,  except  as  follows :  appoint- 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  ' 
dehvered,  to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale ;  unless  the  person  entitled  to  re- 
deem, his  agent  or  attorney,  files  with  the  clerk  of  the  county, 
with  the  paper  or  papers  required  to  be  filed,  or  to  be  deliv- 
ered to  the  sheriff,  for  the  purpose  of  effecting  the  redemp 
tion,  his  affidavit,  to  the  effect,  that  the  officer  is  dead ;  or 
has  been  removed ;  or,  where  he  is  a  coroner,  that  he  is  no 
longer  in  office ;  or  that  after  diligent  search,  the  affiant  has 
been  unable  to  find  him  within  the  county ;  in  which  case,  the 
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■^^^  money  may  be  paid  into  conrt,  by  paying  it  to  the  comity 
treasmrer^  to  the  credit  of  the  canse^  with  like  efiEect,  as 
where  it  is  paid  to  the  sherifE,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  1455  of  this  act,  apply  to  a 
redemption,  npon  a  sale  made  as  prescribed  in  this  section; 
and  the  officer,  who  sold  the  property,  must  attend,  as  the 
sheriff  is  therein  required  to  attend.  If  he  is  not  present^ 
the  redemption  may  be  effected,  as  prescribed  in  that  sec- 
tion, for  redemption  in  a  case,  where  the  term  of  office  of 
the  sheriff  who  made  the  sale,  has  expired. 


id.;where      §  l^'S'S.  If,  whcn  the  period  for  redemption  expires,  a 
^^'^^n  coroner,  or  a  person  specially  appointed  by  the  court,  who 


or 


has  sold  real  property,  by  virtue  of  an  execution,  is  dead, 
or  has  been  removed,  or,  in  the  case  of  a  coroner,  if  he  is 
no  longer  in  office,  the  court  must,  upon  the  application  of 
a  person  entitled  to  a  deed,  appoint  a  person,  to  execute 
the  deed  i^cordingly. 


ABTIOLE  FOURTH. 

BEMEDnS  FOB  FaJLUSB  OF  TiTLB  TO  BBAI«  FBOFBBTT  SOLD,  AHD  TO  aETFOBOB 

€k>llTBIBIITIOK. 

Sbo.  1479.  When  evicted  pnrchftser  may  recover  porohBae-money. 

1480.  Bemedy  of  judgment  creditor  thereupon. 

1481.  Contribution  between  owners  of  real  property. 

1482.  Id. ;  when  part  owner  redeems. 

1488.  Order  of  contribution.  , 

1484.  Ck>ntribntion.  how  enforced  by  means  of  original  judgment. 
1486.  Requisites  to  preserve  the  lien.  ^ 
1486.  Entry  upon  the  docket. 

When  §  1479.  The  purchaser  of  real  property,  sold  by  virtue 

purchaser  of  an  exocution,  his  heir,  devisee,  grantee,  or  assignee,  who 
cover  pur-  ig  evictod  fipom  the  possession  thereoJ^  or  against  whom 
money,     judgment  is  rendered,  in  an  action  to  recover  the  same,  may 
recover  the  purchase-money,  with  interest,  from  the  person 
for  whose  benefit  the  property  was  sold,  where  the  judg- 
ment was  rendered,  or  the  eviction  occurred,  in  consequence, 

either : 
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1.  Of  any  irregalarity  in  the  proceedings  concerning  the 
sale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or '  res^rersed,  or  set  aside  for  irregularity,  or 
error  in  fact 


§  1480,  Where  final  judgment  is  rendered,  against  thei^«dy 
defendant,  in  an  action  specified  in  subdivision  first  of  the  meut 

.,.,  1  •  iii*ii  1  creditor 

last  section,  the  judgment,  by  virtue  of  which  the  sale  was  there- 
made,  remains,  in  his  favor,  valid  and  effectual  against  the 
judgment  debtor  therein,  his  executor,  administrator,  heir 
or  devisee,  for  the  purpose  of  coUecting  the  sum  paid  on 
the  sale,  with  interest.  He  may  accordingly  have  a  further 
execution  upon  that  judgment ;  but  the  execution  does  not 
affect  a  purchaser  in  good  faith,  or  an  incumbrancer  by  mort- 
gage, judgment,  or  otherwise,  whose  title  or  whose  incum- 
brance accrued,  before  the  actual  levy  thereol 


§  1481.  Where  the  real  property  of  two  or  more  persons  Contribu- 
is  liable  to  satisfy  a  judgment,  and  the  whole  of  the  judff-  between 

^        *    ^  '        ^  ii       o  owners  of 

ment,  or  more  than  a  due  proportion  thereof,  has  been  col-  3^.^^*^ 
lected,  by  a  sale  of  the  real  property  of  one  or  more  of 
them,  by  virtue  of  an  execution  issued  upon  the  judgment ; 
the  person  so  aggrievedi  or  his  executor  or  adnainistrator, 
may  maintain  an  action,  to  compel  a  just  and  equal  contri- 
bution by  all  the  persons,  whose  real  property  ought  to 
contribute  as  prescribed  in  the  next  section  but  one. 


§  1482.  Where  the  heir,  devisee,  or  grantee,  of  a  judgment  id. ;  when 
debtor,  having  an  absolute  title  to  a  distinct  parcel  of  real  owner 
property,  sold  by  virtue  of  an  execution,  redeems,  as  pre- 
scribed in  section  1458  of  this  act,  the  property  sold,  or  any 
part  or  parts  thereof  separately  sold,  which  include  his 
property ;  he  may,  in  like  manner,  maintain  an  action,  to 
compel  a  just  and  equal  ^contribution  by  those,  who  own 
the  residue  of  the  properly  thus  redeemed. 

[68]  497 


§§  1483-1485.  BXECnJTIONj  OONTMBUTION.         [chap.  xm. 

^^^       §  1488.  Where  an  action  is  bronght,  as  prescribed  in  the 
tion^^***  last  two  sections,  the  real  property  is  liable  to  contribntion 
in  the  following  order : 

1.  If  it  comprises  different  undivided  shares  or  distinct 
parcels,  wMcli  have  been  conveyed  by  the  judgment  debtor, 
they  are  liable  in  succession,  commencing  with  the  portion 
last  conveyed 

2.  If  it  comprises  different  undivided  shares  or  distinct 
parcels,  which  have  been  sold  by  virtue  of  two  or  more 
executions,  they  are  liable  in  succession,  commencing  with 
the  portion  sold  under  the  last  and  youngest  judgment. 

8.  If  it  comprises  different  undivided  shares  or  distinct 
parcels,  some  of  which  have  been  conveyed  by  the  judgment 
debtor,  and  some  of  which  have  been  sold  by  virtue  of  one 
or  more  executions,  they  are  respectively  liable  in  succes- 
sion, according  to  the  order  prescribed  in  the  first  and  sec- 
ond subdivisions  of  this  section. 


contribu-  §  1484.  For  the  purpose  of  enforcing  contribution,  as 
en^rSST  prescribed  in  the  last  section,  the  court,  in  which  the  action 
oJorigtSi  is  brought,  may,  and  in  a  proper  case,  must,  permit  the 
jadgment.  pj^jjjjj  ^q  ^^g^  jtj^q  original  judgment,  and  to  collect,  by  an 

execution  issued  thereupon,  out  of  any  real  property  sub- 
ject to  the  lien  thereof,  the  sum  which  ought  to  be  con- 
tributed by  that  property.  For  that  purpose,  the  lien  of 
the  original  jud^ent,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for 
the  term  prescribed  in  sections  1261  and  1255  of  this 
act,  to  the  extent  of  the  sum,  which  ought  to  be  so  con- 
tributed, notwithstanding  the  payment  made  by  the  party 
seeking  contribution. 


Beqnia-        §  1486.  Thd  Hen  of  iihe  origmal  judgment  may  be  pre- 

pSX^   served,  as  prescribed  in  the  la^  section,  by  filing,  in  the 

^'^'   clerk's  office  of  the  county  where  the  real  property  is  sit 

nated,  within  twenty  days  after  the  payment,  for  which  con- 

tribution  is  claimed,  an  affidavit,  in  behalf  of  the  person 
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aggriev^ed,  stating  the  som  paid,  and  bis  claim  to  use  the  ^ 

judgment  for  the  reimbursement  thereof  with  a  notice, 
requiring  the  clerk  to  make  the  entries  specified  in  the  next 
section.  Bnt  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  Talnable  consideration, 
without  notice,  and  before  the  entries  are  actaallj  made. 

§  1486.  On  filing  the  affidavit  and  notice,  the  clerk  mnst  Entry 
make,  npon  the  docket  of  the  judgment,  an  entry,  stating  doSSet.^ 
tibe  sum  p«d,  and  that  the  judgment  is  claimed  to  bea 
lien  to  that  amount.  Where  it  is  desired  to  preserve  the 
lien,  upon  property  situated  in  two  or  more  counties,  a 
similar  affidavit  and  notice  must  be  filed  with,  and  a  simi- 
lar entry  made  by,  the  clerk  of  each  county. 


TITLE  m. 

MDeovMon  agamst  theperaon. 

Sm.  1487.  In  wbAt  casea  ezeoation  maj  be  Iflsned  against  ihe  penoB. 

1488.  Id. ;  against  a  woman. 

1489.  When  execation  against  property  must  be  first  issued. 

14{K).  Simnltaneons  executions  not  allowed  against  property  and  perscm. 

1491.  Id. ;  wben  debtor  has  been  taken. 

1492.  New  execution  may  issue  after  escape^ 

1493.  Id. ;  wben  debtor  dies  charged  in  execution. 

1494.  Id. ;  when  creditor  discharges  debtor  after  thirty  days. 

1496.  New  execution  not  to  be  enforced  against  real  property  sold,  etc. 

§  1487.  Where  a  judgment  can  be  enforced  by  execution,  in  what 
as  prescribed  in  section  1240  of  this  act^  an  execution,  oution^^ 
against  the  person  of  the  judgment  debtor,  may  be  issued  usued 
thereupon,  subject  to  the  exception  specified  in  the  next ^\^ 
section,  in  either  of  the  following  cases : 

1.  Where  the  plaintifTs  right  to  arrest  the  defendant 
depends  upon  the  nature  of  the  action. 

2.  In  any  other  case,  where  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and  has  not  been 
vacated. 
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^mLEs.      g  1488.  But  an  execution  cannot  be  issued  against  the 
^^^.^  person  of  a.  woman,  nnless  an  order  of  arrest  Las  been 

granted  and  executed  in  the  action,  and  bas  not  been 

vacated* 

When  §  1489.  Unless  the  judgment  debtor  is  actually  confined, 

^wst     without  having  been  admitted  to  the  liberties  of  the  jail, 
L'^bT  by  virtue  of  an  execution  against  his  person,  issued  in 

his  bail,  in  the  same  action,  an  execution  against  his  person 
cannot  be  issued,  until  an  execution  against  his  property 
has  bfeen  returned,  whoUy  or  partly  unsatisfied.  If  he  is  a 
resident  of  the  State,  the  execution  against  his  property 
must  have  been  issued  to  the  coimty  where  he  resides. 


sinrasta-  §  1490.  An  cxecutioh  against  the  person  of  the  judgment 
outiona  debtor  cannot  be  issued,  without  leave  of  the  court,  while 
^owed  an  execution  against  his  property,  issued  in  the  same  action^ 
^^  remainB  Tmretumed ;  and  an  execation  agaiuBt  Ms  property 
son.^"^   cannot  be  issued,  without  leave  of  the  courts  while  an 

execution  against  his  person,  issued  in  the  same  action, 

remains  unretumed. 

Id.;  §  1491.  Where  a  judgment^  debtor  has  been  taken,  and 

gebtop  remains  in  custody,  by  virtue  of  an  execution  against  his 
taken,     persou,  another  execution  cannot  be  issued,  in  the  same 

action,  against  his  person  or  his  property,  except  in  a  case 

specially  prescribed  by  law. 

New  §  1492.  If  a  judgment  debtor  escapes,  after  having  been 

m^  teBue  taken,  by  virtue  of  an  execution  against  his  person,  he  may 

esoape.     be  retaken,  by  virtue  of  a  new  execution  against  his  person; 

or  an  execution  against  his  property  may  be  issued,  as  if  the 

execution,  by  virtue  of  which  he  was  taken,  had  been 

returned,  without  his  having  been  taken. 

id.^heii     §  1493.  Where  a  judgment  debtor,  who  has  been  taken 

^med    ^y  virtue  of  an  execution  against  his  person,  dies  while  in 

600 


CHAR  xm.]    EXECUTION  AGAINST  THE  PEBSON.  §§  1494^1495. 

cnstody,  a  new  execution  against  his  property  may  be  issued,  i^  ©xeou- 
as  if  the  execution,  by  virtue  of  which  he  was  taken,  had  ^^^' 
been  returned  without  his  having  been  taken. 


§  1494.  At  any  time  after  a  judgment  debtor  has  remained  idLiwhen 
in  custody,  by  virtue  of  an  execution  against  his  person,  for  c^- 
the  space  of  thirty  days,  the  judgment  creditor  may  serve  debtor 
upon  the  sheriff  a  written  notice,  requiring  him  to  discharge  ty  dayi. 
the  judgment  debtor  from  custody,  by  virtue  of  the  execu- 
tion.   Whereupon  the  sheriff  must  discharge  the  judgment 
debtor,  and  return  the  execution  accordingly.    After  service 
of  such  a  notice,  another  execution,  against  the  person  of  the 
judgment  debtor,  cannot  be  issued  upon  the  judgment ;  but 
after  his  discharge,  the  judgment .  creditor  may  otherwise 
enforce  the  judgment,  as  if  the  execution,  from  which  he 
was  discharged,  had  been  returned,  without  his  having  been 
taken. 


§  1495.  A  new  execution  against  property,  issued  in  a  New  ^^ 
case  specified  in  the  last  two  sections,  cannot  be  enforced  ^0^^*12' 
against  an  interest  in  real  property,  including  a  chattel  real,  aplSst  ^ 
which  was  purchased,  in  good  faith,  from  the  judgment  ^  S2S^ 
debtor,  after  the  recovery  of  the  judgment  upon  which  it  is  ®*^' 
issued ;  or  which  was  sold  by  virtue  of  an  execution,  issued 
upon  a  previous  or  subsequent  judgment. 


.§  1496.  This  act  shall  take  effect  on  the  first  day  of  May, 

eighteen  hundred  and  seventy-seven. 
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LAWS  OP  1876,  OHAP.  449. 


AN  ACT 

BXPLAiNiKa,  DXFiNnrai  aitd  BEanLAxiKa  the  bfteot  and  afplioa- 

HON  OFy  AND  OTHEBWIBB  BELATING  TO,  THE  AOT,  PASSED  AT  THIS 
SESSION  OF  THE  LEGISLATUBE,  ENTITLED  ^^  An  AoT  BELATENCh  TO 
OOTTBTB,  OFFICERS  OF  JUSTIOE,  AND  CIVIL  PEOCEEDINGB  ". 

Passed  Juke  2, 1876 ;  ihree-fifths  being  present 

Ths  People  cf  the  State  of  Nevy  Torhj  represented  in  Senate  a/nd 
AsBefrabh/y  do  enact  as  foUows : 

Section  1.  The  act,  passed  at  tliis  session  of  the  legislature, 
entitled  "  An  act  relating  to  conrte,  officers  of  justice,  and  civil 

proceedings ",  constitutes  a  portion  of  the  New  Eevision  of  the 
Statutes ;  and  may  be  styled,  in  any  act  of  the  legislature,  or 
proceeding  in  a  court  of  justice,  or  whenever  it  is  otherwise 
referred  to,  as  ^'The  Code  of  Bemedial  Justice  ". 

Section  2.  In  construing  that  act,  the  following  rules  must  be 
observed,  except  where  a  contrary  intent  is  expressly  declared  in 
the  provision  to  be  construed,  or  plainly  apparent  from  the  con- 
text thereof : 

1.  The  "  superior  city  courts "  are,  collectively,  the  court  of 
oommon  pleas  for  the  city  and  county  of  New-Tork,  the  superior 
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court  of  the  city  of  New- York,  the  superior  court  of  Buffalo, 
and  the  city  court  of  Brooklyn. 

2.  The  word,  "mandate",  includes  a  writ,  process,,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge  thereoi^  or  by  a 
person  acting  as  a  judicial  officer,  and  commanding  a  court,  board, 
or  other  body,  or  an  officer,  or  other  person,  named  or  otherwise 
designated  therein,  to  do,  or  to  refrain  from  doing,  an  act  therein 

specified. 

3.  The  word,  "judge",  includes  a  justice,  surrogate,  recorder,  or 
other  judicial  officer,  authorized  or  required  to  act,  or  prohibited 
from  acting,  in  the  matter  or  thing  referred  to,  in  the  provision 
in  which  that  word  is  used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in  the 
provision  in  which  it  is  used.  If  the  action  or  special  proceeding 
is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of  the 
supreme  court,  it  signifies  the  clerk  of  the  county  where  the  action 
or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  "  report ",  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report ;  and  the 
word,  "  decision ",  when  used  in  the  same  connection,  means  the 
decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue,  before 
the  court,  without  a  jury. 

6.  An  "  action  of  ejectment "  is  an  action  to  recover  the  possessr 
ion  of  specific  real  property. 

7.  A  "  judgment  creditor's  action "  is  an  action  brought  by  a 
judgment  creditor,  pursuant  to  the  provisions  of  sections  38  and  39 
of  title  2  of  chapter  1  of  part  3  of  the  Revised  Statutes,  or  other- 
wise to  aid  in  the  collection  of  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money. 

8.  A  "  personal  injury  "  includes  libel,  slander,  criminal  conve^ 
sation,  seduction,  and  malicious  prosecution ;  also  an  assault,  bat- 

604 


TEMPOEABT  ACT. 

teiy,  false  imprisonment,  or  other  actionable  injury  to  the  person 
of  the  pkintifE,  or  his  or  her  wife,  husband,  chUd,  or  servant. 

9.  An  "  injury  to  property  "  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

10.  Personal  property,  taken  by  a  sheriff,  in  an  action  to  recover 
the  possession  thereof,  pursuant  to  the  plaintiff's  claim  of  the 
immediate  delivery  thereof,  is  said  to  be  "  replevied " ;  and  the 
indorsement  in  writing,  upon  the  affidavit,  in  behalf  of  the  plain- 
tiff, requiring  the  sheriff  to  take  the  property  from  the  defendant, 
and  deliver  it  to  the  plaintiff,  is  styled  "  a  requisition  to  replevy". 
Such  a  requisition  is  deemed  to  be  the  mandate  of  the  court,  in 
which  the  action  is  brought. 

11.  A  warrant  of  attachment  is  said  to  be  "annulled",  when 
the  action,  in  which  it  was  granted,  abates  or  is  discontinued ;  or 
a  final  judgment,  rendered  therein  in  favor  of  the  plaintiff  is 

* 

fully  paid;  or  a  final  judgment  is  rendered  therein  in  favor  of 
the  defendant.  But,  in  the  latter  case,  a  stay  of  proceedings  sus- 
pends  the  effect  of  the  annulment,  and  the  reversal  or  vacating 
of  the  judgment  revives  the  warrant. 

12.  The  term,  "judgment  creditor",  signifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  for  his  own  immediate 
benefit,  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money. 

13.  The  words,  "  lunacy  ",  and  "  lunatic",  embrace  every  descrip- 
tion of  unsoimdness  of  mind,  except  idiocy. 

14.  A  "distinct  parcel"  of  real  property  is  a  part  of  the  prop- 
^,  wHch  is  or  may  be  «t  off  ly  Ud^'l ioes,  as  LI 
guished  from  an  uncertain  or  undivided  share  or  interest  therein. 

15.  The  word,  "territory",  when  applied  to  a  portion  of  the 
United  States,  without  the  State,  signifies  a  portion  thereof,  where 
an  organized  territorial  government  exists,  and  includes  the  Dis- 
trict of  Columbia. 

16.  A  "domestic  corporation"   is  a  corporation  created  by  or 
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under  the  laws  of  the  State.    A  ^^  foreign  corporation  ^'  is  a  corpo- 
ration created  by  or  under  other  laws. 

17,  The  term,  "action  for  dower",  includes  all  proceedings^ 
authorized,  by  the  existing  laws,  to  be  taken,  by  or  in  behalf  of  a 
widow,  for  the  admeasurement  of  her  dower,  or  to  recover  the 
property  admeasured,  or  the  rents  and  profits  thereol 

SBonoisr  3.  The  terms,  "trial  juror",  and  "trial  jury  ",  as  used  in 
that  act,  are  respectively  equivalent  to  the  terms,  "  petit  juror ", 
and  "  petit  jury  ",  heretofore  used  in  the  constitution  and  laws  of 
the  State.  The  word,  "  notify ",  as  used  in  that  ad^  with  respect 
to  procuring  the  attendance  of  a  juror,  is  equivalent  to  the  word, 
"  smnmon  ",  as  heretofore  used  in  the  like  connection,  in  the  same 
constitution  and  laws. 

SBonoisr  4.  In  that  act,  and  in  this  act,  the  word,  "  action  ",  refers 
to  a  civil  action ;  the  word,  "  judgment ",  to  a  judgment  in  such  an 
action ;  the  term,  "  special  proceeding  ",  to  a  civil  special  proceed- 
ing ;  and  the  word,  "order  ",  to  an  order  made  in  such  an  action  or 
special  proceeding ;  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  containing  the  word  or  term,  or  plainly 
apparent  from  the  context  thereol 

Seotion  6.  The  amplication  and  effect  of  certain  portions  of  that 
act  are  declared  and  regulated  as  follows ;  except  that  where  a 
particular  provision,  included  within  a  chapter  or  a  portion  of  a 
chapter,  specified  in  a  subdivision  of  this  section,  expressly  specifies 
the  courts,  persons,  or  proceedings,  affected  thereby,  that  provision 
is  to  be  deemed  excluded  from  the  application  and  effect,  pro- 
scribed in  the  subdivision : 

1.  In  chapter  second,  the  prisoners  referred  to  are  civil  prisoners 
only. 

3.  In  chapter  third,  the  provisions  of  sections  308,  304,  806  and 

806  apply  to  trial  jurors  upon  the  trial  of  an  indictment  or  other 
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criminal  cause,  as  prescribed  in  subdivision  seventh  of  this  section, 
with  respect  to  the  application  of  titles  third  and  fourth  of  diapter 
tenth. 

3.  In  chapter  fifth,  sections  460,  464,  466,  and  468  apply  to  an 
action  commenced,  in  any  court  of  the  State,  on  or  after  the  first 
day  of  May,  1877- 

4.  The  remainder  of  chapter  fifth,  and  the  whole  of  chapter  sixth, 
apply  only  to  an  action  commenced,  on  or  after  the  first  day  of 
May,  1877,  in  the  supreme  court,  a  superior  city  court,  the  marine 
court  of  the  city  of  New- York,  or  a  county  court.  If,  before  that 
date,  in  an  action  brought  in  either  of  those  courts,  a  summons  has 
been  served  upon  one  or  more  of  two  or  more  defendants,  or  an 
order  for  the  service  of  a  summons  by  publication  has  been  made, 
chapters  fifth  and  sixth  do  not  apply  to  that  action. 

5.  Chapter  seventh,  excluding  section  548,  and  article  firfet  of 
title  fourth  thereof,  applies  onjy  to  an  action  in  one  of  the  courts 
specified  in  subdivision  fourth  of  this  section,  in  which  an  appli- 
cation for  an  order  of  arrest,  an  injunction,  or  a  warrant  of  attach- 
ment, is  made  on  or  after  the  first  day  of  May,  1877.  Article 
first  of  title  fourth  of  that  chapter  applies  only  to  proceedings 
taken,  as  therein  prescribed,  on  or  after  that  date. 

6.  Chapter  eighth  applies  only  to  the  proceedings  taken,  on  or 
after  the  first  day  of  May,  1877,  in  an  action  or  special  proceeding 
in  one  of  the  courts  specified  in  subdivision  fourth  of  this  section ; 
except  that  sections  726,  726,  and  727,  apply  to  all  courts  of 
record,  sections  728,  729,  and  730,  to  proceedings  in  any  court  or 
before  any  oflScer  or  body,  and  sections  764  and  766,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  fifth,  and  siidih,  apply  only 
to  proceedings  taken,  on  or  after  the  first  day  of  May,  1877,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section.  Titles 
third  and  fourth  of  that  chapter  apply  only  to  jurors  drawn  for  a 
term  of  a  court,  commencing  not  less  than  twenty  days  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  they  apply 
to  jurors  selected  under  the  existing  laws,  and  the  lists  and  ballots 
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prepared  accordingly,  until  new  jurors  are  selected,  and  new  listi 
and  ballots  are  prepared,  as  prescribed  in  tliose  titles.  The  same 
titles,  excluding  article  third  of  title  third,  apply  equally  to  a 
criminal  and  a  civil  action  or  special  proceeding,  and  to  a  court  of 
criminal  and  of  civil  jurisdiction.  A  jury  for  the  trial  of  an  indict- 
ment, or  other  criminal  cause,  at  a  term  of  a  court  of  record,  com- 
mencing on  or  after  the  twenty-first  day  of  May,  1877,  must 
be  procured  from  the  trial  jurors  selected,  drawn  and  notified,  as 
prescribed  in  this  act,  and  in.  those  titles,  for  the  term  of  the 
court  at  which  it  is  triable,  including  the  talesmen  or  additional 
jurors,  procured  as  prescribed  therein ;  and  the  same  must  be 
tried  by  the  jury  so  formed.  But  the  existing  laws,  relating  to 
challenges  or  disqualifications  of  petit  jurors  in  a  criminal 
cause,  or  prescribing  the  cases  where  talesmen  or  additional 
petit  jurors  must  be  summoned  in  a  criminal  cause,  remain 
unaffected  by  those  titles,  and  are  applicable  to  the  proceedings 
taken  as  therein  prescribed,  and  to  the  trial  jurors  therein  specified, 
Those  titles  do  not  affect  any  provision  of  the  existing  laws, 
relating  to  grand  jurors  or  grand  juries;  except  that  where 
such  a  provision  refers  to  the  lists  of  petit  jurors,  the  ballots 
containing  their  names,  the  box  or  boxes  in  which  those  ballots 
are  deposited  or  contained,  the  selecting,  drawing,  summon- 
ing, or  empanelling  of  petit  jurors,  the  imposition  of  a  fine  upon  a 
petit  juror,  or  the  enforcement,  reduction,  or  remission  thereof,  it  is 
deemed  to  refer  to  the  same  subject,  as  provided  for  in  those  titles^ 
in  like  manner  as  it  refers  to  the  existing  laws  relating  thereto. 
Title  third  does  not  affect  any  special  provision  of  law,  remaining 
in  force  after  the  first  day  of  May,  1877,  whereby  trial  jurors  are 
directed  to  be  procured,  for  a  particular  court  of  record,  from  a 
particular  locality,  or  whereby  a  county  is  divided  into  two  or 
more  jury  districts ;  and  the  selecting,  drawing,  summoning,  or 
attendance  of  jurors  from  the  particular  locality,  or  the  different 
j^ry  districts  is  regdated:  but^h  of  thoss  prnvisions  b«om« 
applicable  to  and  affects  the  selecting,  drawing,  notifying,  or 
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attendance  of  jnrors,  as  prescribed  in  tliat  title^  in  like  manner  as 
it  now  applies  to  and  affects  tlie  existing  laws,  upon  the  same  sub- 
ject. So  mucli  of  the  provisions  of  title  fourth,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in  the 
existing  law& 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first,  and 
the  whole  of  title  third,  apply  only  to  proceedings  in  one  of  the 
courts  specified  in  subdivision  fourth  of  this  section,  taken  on  or 
after  the  first  day  of  May,  1877.  But  where  an  action  has  been 
commenced  in  either  of  those  courts,  before  that  date,  a  judgment 
by  default  must  be  taken  therein,  as  prescribed  by  the  existing 
laws. 

9.  Chapter  twelfth  does  not  apply  to  an  appeal  from  a  surro- 
gate's court ;  and  does  not  affect  the  existing  laws,  touching  the 
review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on  or 
after  the  first  day  of  May,  1877,  out  of  a  court  of  record,  other 
than  an  execution  issued  out  of  such  a  court,  and  directed,  pur- 
suant to  law,  to  a  constable  or  marshal ;  and  to  sales  and  other 
proceedings,  by  virtue  of  an  execution  directed  to  a  sheriff,  and 
delivered  to  him,  after  that  date.  Sections  1418  and  1414,  and  sec- 
tions 1417  to  1427,  both  inclusive,  apply  only  to  a  case  where  such  an 
execution  is  issued  out  of  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section ;  or  where  a  warrant  of  attachment  has  been 
granted  in  an  action  brought  in  one  of  those  courts.  Title  third 
of  that  chapter  applies  only  to  an  execution  issued  upon  a  judg- 
ment rendered  in  one  of  those  courts. 

SEonoisr  6.  The  application  of  that  act,  as  prescribed  in  the  last 
preceding  section  of  this  act,  is  subject  to  the  following  qualifi- 
cations: 

1.  That  act  does  not  render  ineffectual  or  otherwise  impair,  any 
proceeding  in  an  action  or  special  proceeding  to  which  it  applies^ 
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taken,  pursuant  to  the  existing  laws,  before  the  first  day  of  May, 
1877;  and  where  any  pro-vision  contained  in  it  would  render 
ineJSectaal,  or  otherwise  impair,  such  a  proceeding,  the  subsequent 
proceedings  must  be  taken  as  prescribed  in  the  existing  laws,  as 
far  as  it  is  necessary,  for  the  purpose  of  avoiding  such  a  result 

2.  With  respect  to  an  action  or  special  proceeding,  commenced 
before  the  first  day  of  May,  1877  ;  or  with  respect  to  any  provi- 
sion of  the  existing  laws,  remaining  nnrepealed  after  it  takes  effect^ 
whereby  the  proceedings  in  an  action  or  special  proceeding  are 
specially  prescribed,  or  otherwise  regukted ;  or  with  respect  to  the 
costs,  fees,  or  expenses  in  an  action  or  special  proceeding ;  it  has 
the  same  effect,  as  if  it  was  an  act  amending  the  Code  of  Procednra 

3.  !E]ach  provision  of  that  act,  conferring  power  npon,  or  author- 
izing or  requiring  a  proceeding  to  be  taken  at,  a  general,  special,  or 
trial  term,  which  is  made,  by  the  terms  of  this  act,  applicable  to  a 
county  court)  is  to  be  construed  as  applying  to  any  term  of  the 
county  court,  held  pursuant  to  an  appointment  made  as  prescribed 
by  law. 

Section  7.  The  application  of  that  act  to  the  marine  court  of 
the  city  of  New- York  is  subject  to  the  following  qualifications : 

1.  It  does  not  confer  upon  the  marine  court,  or  a  justice  thereof 
power  to  grant  an  order  of  arrest,  an  injunction  order,  or  a  warrant 
of  attachment,  in  a  case  where  the  same  cannot  be  granted  under  the 
existing  laws ;  or  take  away  the  power  of  that  court,  or  of  a  justice 
thereof,  to  grant  such  an  order  or  warrant,  in  a  case  where  the 
same  can  be  granted  uiider  the  existing  laws ;  or  otherwise  affect  the 
jurisdiction  or  power  of  that  court,  or  a  justice  thereof,  under  the 
existing  laws,  except  so  far  as  the  latter  are  inconsistent  with,  or 
superseded  by,  title  fourth  of  chapter  third  of  that  act. 

2.  It  does  not  affect  the  proceedings  in  that  court  in  ^^  marine 
causes",  as  regulated  by  the  existing  laws. 

3.  It  does  not  affect  any  provision  of  the  existing  laws,  exdn- 
sively  applicable  to  the  proceedings  in  that  couri^  prescribing^  or 
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authorizing  a  justice  of  the  court  to  prescribe,  the  time  within  which 
an  act  must  or  may  be  done,  or  must  or  may  be  required  to  be  done. 

4.  It  does  not  aSect  an  appeal  to  or  from  the  general  term  of 
that  court. 

5.  It  does  not  confer  upon  that  court  power  to  refer  a  cause  or 
matter,  in  a  case  where  that  power  is  not  conferred  upon  it  by  the 
existing  laws. 

Section  8.  A  provision  of  the  existing  laws,  relating  to  the  pro- 
ceedings in  an  action  in  a  court,  other  than  one  of  those  specified  in 
subdivision  fourth  of  section  5  of  this  act,  or  to  a  special  proceeding 
before  any  judge  or  other  officer,  which  assimilates  the  proceeding, 
by  general  language,  or  by  reference  to  another  provision  of  the 
existing  laws,  to  a  proceeding  in  the  supreme  court,  or  before  a 
justice  thereof,  or,  generally,  to  a  proceeding  in  other  courts  of 
record,  or  before  a  judge  thereof,  is  to  be  construed,  where  the 
corresponding  proceeding  is  prescribed  and  regulated  in  the  act 
specified  in  section  1  of  this  act,  as  referring  to  the  provisions 
of  the  latter,  prescribing  and  regulating  the  same. 

SmmoN  9.  Each  provision  of  that  act,  requiring  the  publication 
of  a  summons,  notice,  or  other  paper,  in  one  or  more  newspapers, 
or  authorizing  or  requiring  a  court,  or  a  judge,  to  designate  one  or 
more  newspapers,  in  which  such  a  publication  must  be  made,  is 
to  be  construed  as  not  affecting  any  special  provision  of  the  exist- 
ing laws,  prescribing  one  or  more  particular  newspapers,  in  which 
such  a  publication  must  be  made,  in  a  particular  locality,  or  in  a 
particular  case. 

SscrnoN  10.  That  act  does  not  affect  any  provision  of  the  exists 
ing  laws,  which  is  applicable  exclusively  to  an  action  against  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New-York,  includ- 
ing the  recovery,  entry,  or  collection  of  a  judgment  in  such  an 

action. 
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Section  11.  Each  provision  of  that  act,  requiring  the  plaintiff 
in  an  action  to  give  security,  for  the  purpose  of  obtaining  an  order 
of  arrest,  an  injunction  order,  or  a  warrant  of  attachment,  or  as  a 
condition  of  obtaining  any  other  relief,  or  taking  any  proceeding 
in  the  action,  or  allowing  the  court,  or  a  judge,  to  require  suet 
security  to  be  given,  is  to  be  construed  as  excluding  an  action 
brought  by  the  people  of  the  State,  or  by  a  domestic  municipal 
corporation,  or  by  a  public  officer,  in  behalf  of  the  people,  or  of 
such  a  corporation. 

Section  12.  Each  provision  of  that  act,  requiring  a  judge,  clerk, 
or  other  officer,  to  transmit  a  paper  to  another  officer,  for  the  benefit 
of  a  particular  person,  is  to  be  construed  as  requiring  the  trans- 
mission, only  upon  the  request  of  the  person  so  to  be  benefited, 
and  upon  payment  by  him  of  the  fees  allowed  by  law  therefor, 
if  any,  and  of  the  fees  allowed  by  law,  for  a  copy,  or  certificate, 
connected  therewith ;  together  with  the  reasonable  expenses  of 
the  transmission. 

Section  13.  That  act  does  not  affect  the  appointment  of  a  term, 
or  the  designation  of  one  or  more  judges  to  hold  a  term,  made, 
pursuant  to  the  existing  laws,  until  new  terms  are  appointed, 
or  one  or  more  judges  are  newly  designated,  as  prescribed  in 
that  act. 

Section  14.  It  does  not  create  a  vacancy  in  any  office  or 
employment,  designated  or  referred  to  therein,  by  /the  title  or 
description  thereof,  contained  in  the  existing  laws,  or  by  another 
title  or  description ;  nor  does  it  affect  the  existing  laws,  relating 
to  the  amount,  or  the  time  or  the  mode  of  payment,  of  the  compen- 
sation of  an  officer  or  employee,  so  designated  or  referred  to,  who 
is  in  office  or  employed  when  it  takes  effect ;  except  that  where  the 
tenure  of  his  office  or  employment  is  not  prescribed  in  that  act, 

he  may  be  removed  at  pleasure  by  the  court,  officer,  or  officers, 
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authorized  by  its  provisions  to  appoint  a  person  to  discharge  the 
same  duties.     Until  he  is  removed,  or  his  office  or  place  becomes 
otherwise   vacant^  the  provisions  of   that   act   apply   to  him, 
and  to  the  discharge  of  his  duties.     The  officers  or  employees, 
styled  in  section  93  of  that  act,    ^'attendants''^   include  those 
fityled,  in  the  existing  laws,  '^ officers";   those  styled  in  section 
95,   ^attendants  and  messengers",  include  those  styled,  in  the 
existing   laws,   '^  officers  and  attendants " ;  those  styled,  in  sec- 
tion 288,   '^  special  deputy-clerks  and  other  assistants",   include 
those  styled,  in  the  existing  laws,  '^  deputies  "  and  '^  clerks  employed 
by  the  clerk"   and  all  the  clerks  and  other  employees,  in  the 
office  of  the  clerk  of  the  court  of  common  pleas  for  the  city  and 
county  of  New- York,  specified  in  section  2  of  chapter  664  of  the 
laws  of  1869,  or  actually  employed,  pursuant  to  the  existing  laws, 
to  do  clerical  duty  in  the  office  of  the  clerk  of  that  court,  or  the 
clerk  of  the  superior  court  of  the  city  of  New-York ;  those  styled, 
in  section  809,  '^  special  deputy-clerks  and  assistants  in  the  clerk's 
office",  include  those  styled,  in  the  existing  laws,  "deputies",  of 
whom  the  deputy-clerk  of  the  city  court  of  Brooklyn,  specified  in 
section  284,  is  one ;  those  styled,  in  section  828  of  that  act,  "  assist- 
ants", include  those  styled,  in  the  existing  laws,  ^'  assistant-clerks". 
This  enumeration  shall  not  be  construed  to  exclude,  from  the 
provisions  of  this  section,  any  other  officer  or  employee,  perform- 
ing  the  duties  of  an  office  or  employment,  which  is  designated  or 
referred  to  in  that  act^  by  a  title  or  description  other  than  that 
which  it  bears  in  the  existing  laws. 

Sxcrnoir  15.  The  term  "  existing  laws  ",  as  used  in  this  act,  des- 
ignates the  statutes  of  the  State,  remaining  unrepealed  on  the  30th 
day  of  April,  1877. 

SisonoN  16.  This  act,  and  the  Code  of  Remedial  Justice,  shall 

not  be  printed  or  published  for  the  use  of  the  State,  or  of  any 

State  depai'tment  or  State  officer,  or  otherwise  in  any  manner  at 
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the  expense  of  the  State,  except  in  the  volumes  containing  the 
laws  of  this  session,  to  be  printed  and  published  as  prescribed  by 
law ;  they  shall  be  printed  in  one  volume  which  shall  contain  no 
other  law  passed  at  this  session ;  nor  shall  they  be  printed  or  pub- 
lished in  any  newspaper,  at  the  expense  of  the  State,  or  of  any 
county.  All  laws,  relating  to  printing,  distributing,  or  publishing 
any  of  the  statutes  of  the  State,  at  the  public  expense,  shall  be 
deemed  inapplicable  to  those  two  acts,  except  as  respects  the  print- 
ing, publication,  and  distribution  thereof,  in  the  volumes  contain- 
ing the  laws  of  this  session. 

SsonoN  17.  This  act  shall  take  effect  inunediately. 
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MATERIAL  CHANGES,  PROPOSED  IN  THE  EXISTING  LAWa 

[Tbls  table  oontsins  a  summary  of  the  material  changes  In  the  existing  laws,  proposed  to 
oe  made  by  this  bill;  with  a  brief  statement  of  the  reason  for  each  change,  where  such  an 
explanation  appeared  to  be  neoessaiy.  In  preparing  it,oonsiderable  embarrassment  has  often 
been  experienced,  in  determining  what  changes  were  of  sufficient  importance  to  require 
speolflcatlon.  The  phraseology  of  the  older  statutes  differs  so  widely  and  fundamentally,' 
from  that  of  the  more  recent  statutes,  even  when  the  same  idea  Is  expressed ;  and  the  style  of 
many  of  the  latter  is  so  faulty,  tending  sometimes  to  excessive  verbosity,  and  sometimes  to 
a  meagrenees  which  results  in  obscurity ;  that  it  has  been  necessary,  in  combining  them  all 
into  one  statute,  to  subject  nearly  eveiy  section  to  some  noticeable  change  In  phraseology. 
An  attempt  to  specUy  all  those  changes  would  have  rendered  this  table  so  voluminous  and 
intrloatei,  as  to  l)e  practically  useless.  Accordingly,  where  the  sole  object  of  an  amendment 
is  to  conform  the  syntax,  or  the  terms  used,  to  those  of  the  other  portions  of  the  bill,  to  prune 
down  rednndant  expressions,  or  otherwise  to  attain  greater  simplicity  and  clearness,  without 
material  change  of  the  meaning,  the  amendment  has  not  been  noticed  In  the  table.  The 
same  course  has  generally  been  pursued,  with  respect  to  amendments,  made  solely  for  the 
purpose  of  conforming  provisions  of  the  Revised  Statutes  and  other  subsequent  statuteii,  to 
the  changes  In  the  judicial  organlisatlon  of  the  State,  effected  by  the  constitution  of  1846,  and 
the  conatltutlonal  amendment  of  1868;  and  to  the  changes  In  the  practice  and  proceedings 
of  the  courts,  eflbcted  by  the  Code  of  Procedure,  and  the  subsequent  statutes  amending  it,  or 
depending  upon  It.  But  questions  have  often  arisen,  with  respect  to  amendments  of  the  lat- 
ter description,  not  only  as  to  the  effaot  of  the  8ub8e<;(uent  statutes  or  constitutional  amend- 
ments, but  also  as  to  the  expediency  of  preserving  the  precise  effect,  where  it  was  suffloieutly 
manifest.  In  determining,  whether  a  particular  amendment  of  that  character,  or  an  amend- 
ment of  the  same  general  character,  to  the  Code  of  Procedure,  or  its  dependent  statutes, 
should  be  specified,  an  endeavor  has  been  made,  in  each  case,  to  avoid,  on  the  one  hand, 
overloading  this  table,  by  speclfjing  changes,  the  propriety  of  which  is  suffloieutly  obvious, 
and,  on  the  other  hand,  misleading  the  Inquirer,  by  omitting  to  call  attention  to  any,  which 
might  provoke  a  serious  diffarenoe  of  opinion,  respeotiug  its  expediency.  If  any  such  omis- 
sion has  occurred,  it  has  proceeded  from  an  error  of  judgment,  or  from  inadvertence. 

The  amendments  noted  are  divided  into  four  classes,  and  the  class  or  classes  to  which 
each  is  deemed  to  l>elong,  are  denoted  by  a  Roman  numeral.  Immediately  following  the  num- 
ber of  the  section  referred  to.    The  four  classes  are  as  follows : 

I.  Provisions  of  existing  statutes  which  are  repealed,  or  essentially  changfed,  or  from  the 
terms  of  which  particular  cases  are  excluded,  because  the  statute,  either  generally,  or  In  the 
particular  base.  Is  obsolete,  or  Incompatible  with  the  spirit  or  the  terms  of  other  legislation ; 
or  practically  leads  to  Injustice;  or  l&s  been  construed  so  as  to  contravene  its  supposed 
object;  or,  for  some  other  reason,  its  retention  Is  deemed  inexpedient;  including  cases, 
where,  although  a  statute  is  not  expressly  repealed  by  this  bill,  the  provisions  of  the  latter 
are  so  framed  as  to  contemplate  its  repeal,  by  the  accompanying  repealing  act. 

XI.  Provisions  of  existing  statutes,  which  have  been  remodelled,  so  as  to  remove  doubts, 
respecting  their  meaning  or  application,  including  cases  where  the  authorities  are  in  con- 
flict or  obscure,  respecting  the  true  construction  of  a  particular  provision,  and  the  provision 
has  been  so  amended,  as  to  bear  the  construotiou  which  appears  to  be  most  in  aooordauco 
with  justice,  expediency,  the  Intent  of  the  legislature,  or  the  weight  of  authority. 

'    *  TraDimltted  to  th«  leglalatnre.  Jarnury.  1^6,  by  the  Oommliwlonere  to  Bevlae  the  StatatM.  u  m  appendix  to  th« 
yrojMMwl  Code  of  Remedial  Joatice.    See  the  preface  of  this  vohime. 
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III.  Provlsloiui  of  existing  ttatates,  whioh  are  preeerved  Hnohsiiged,  with  retpeet  to  tin 
leading  object  of  the  partioular  enaotment,  and  the  essential  features  of  the  method  of 
attaining  it ;  but  where  the  provision  is  modified,  with  respeot  to  some  partionlan  or  detsib 
of  the  method,  either  by  remodelling  it,  or  by  inirodaclng  additional  provisions,  or  in  botb 
ways,  for  the  purpose  of  attaining  greater  simplicity,  convenience,  or  effiolenoy. 

lY.  New  legislation,  covering  cases  onprovlded  for  in  the  existing  statatas;  which  are 
provided  for,  in  this  bilU  either  by  extending  existing  enactments,  or  by  new  sabstaativs 
enactments.] 

§  9.  (II)  2  R  S.>  378,  §  11  (3  B.  S^  bOi  ed.,  470;  2  Edm.,  288) ;  proviaioii 
added  for  a  case  where  a  person  is  committed  to  prison,  both  for  a  definite  time^ 
and  for  non-payment  of  a  flna 

§  14.  (IV)  2  R  S.,  584,  §  1,  snbd.  4  (3  R  S.,  5th  ed.,  849 ;  2  Edm.,  55%)] 
amended  by  inserting  a  provision  for  the  punishment  of  a  person,  firaadnlentty 
preventing  or  disabling  a  witness  from  testifying. 

§  21.  (IV)  2  R  a,  198,  §  17  (3  R  S.,  5th  ed.,  292 ;  2  Ednu,  207) ;  allowing  the 
supreme  court  to  order  the  destruction  of  certain  papers,  extended  to  the  superior 
city  courts,  and  to  additional  papers. 

§  37.  (IV)  L.  1847,  oh.  470,  §  41  (3  R  S^  5th  ed.,  279;  4  Edm.,  589); 
allowing  actions,  etc.,  in  the  supreme  court,  or  a  county  court,  to  be  tried 
out  of  the  court-house,  by  consent,  extended  to  all  courts  of  record. 

§  45.  (IV)  L.  1875,  ch.  3 ;  allowing  the  city  court  of  Brooklyn  to  continue  its 
term,  to  complete  a  trial,  extended  to  all  courts  of  record. 

§  55.  (U)  2  R  S.,  276,  §  11  (3  R  &,  6th  ed.,  467 ;  2  Edm.,  285)  ;  aUowing 
a  party  to  an  action  to  appear  in  person,  amended  by  excluding  a  lunatic,  idiot, 
or  habitual  drunkard. 

§  58.  (I)  L.  1871,  ch.  486,  §  3,  last  sentence  (9  Edm.,  95) ;  absolutely  reliev- 
ing certain  law-school  graduates,  from  an  examination  and  period  of  clerkship, 
before  being  admitted  to  practice,  amended  so  as  to  permit  the  oourt  of  appeals, 
in  its  discretion,  to  dispense,  wholly  or  partly,  with  those  requirement  from 
such  graduates. 

§  65.  (II)  2  R  8.,  287,  §  67  (3  R  8.,  5th  ed.,  477;  2  Edm.,  298);  providing 
for  proceedings  in  case  of  disability  of  an  attorney^  amended  so  as  to  remove 
an  obscurity,  as  to  the  application  of  the  words,  **  in  such  manner  as  the  oourt 
shall  direct". 

§  74.  (Ill)  2  R  8.,  288,  §  72  (3  R  8.,  5th  ed.,  478 ;  2  Edm.,  298) ;  forbid- 
ding an  attorney  to  make  certain  loans,  in  order  to  procure  a  claim  to  prosecute, 
extended  to  the  giving  or  promising  any  valuable  consideration. 

§  83.  (IV)  L.  1875,  ch.  127,  §  2,  last  sentence ;  allowing  a  judge  of  the  superior 
court  of  Buffalo  to  order  stenographer's  minutes  to  be  filed,  extended  to  all 
courts  of  record. 

§  84.  (IV)  New  provision,  for  preservation  of  stenographer's  minutes  of 
judicial  proceedings,  and  defining  the  stenographer's  duty,  with  respect  to  writ- 
ing them  out,  etc. 

§  95.  (Ill)  L.  1873,  ch.  165,  g  1 ;  providing  for  attendants  on  courts  in 
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Kings  conntyy  modified  by  gmng  the  power  of  removal  to  the  judges,  and  by 
forbidding  the  sheriff  to  re-appoint,  to  the  same  conrt,  a  person  removed. 

§  104.  (I)  2  B.  S.,  Ul,  §^0  (3  R  S.,  5th  ed.,  740 ;  2  Edm.,  459) ;  aUowing 
a  sheriff  ^  or  other  officer ''  to  summon  the  posse  comitatuSy  to  oyercome  resist- 
ance to  process,  amended  by  confining  the  power  to  a  sheriff.  This  power  is 
deemed  too  extensive  to  be  committed  to  a  constable,  marshal,  eta 

§§  108,  109.  (IV)  New  provisions,  regulating  and  rendering  uniform  the 
proceedings  before  a  sheriff's  jury,  upon  the  interposition,  by  a>  third  person, 
of  a  daim  to  property  replevied  by  the  sheriff,  or  seized  under  an  execution  or 
attachment ;  and  the  expenses  of  such  a  trial. 

§  110.  (n)  2  R  &,  376,  §g  76  and  77  (3  R  S.,  5th  ed.,  659 ;  2  Edm.,  391); 
requiring  a  dieriff  to  keep  a  person  arrested  under  an  execution,  or  surrendered 
by  his  bail,  extended,  so  as  to  include  a  person  taken  under  an  order  of  arrest 

§  112.  (IV)  L.  1875,  ch.  251,  §§  1  and  4;  making  the  custody  of  civil 
prisoners,  who  swear  to  inability  to  support  themselves,  a  county  charge, 
extended  to  Monroe  county,  which  is  excepted  by  the  terms  of  the  statute,  as  if 
already  provided  for;  but  we  have  not  found  any  stetute  on  the  subject 

§  131.  (ni)  2  R  S.,  431,  §  32  (3  R  S.,  5th  ed.,  728 ;  2  Edm.,  450).  Time 
within  which  a  sheriff  must  deliver  a  paper,  served  on  him,  in  a  civil  cause,  for  a 
civil  prisoner,  shortened  from  five  days  to  two  days;  and  the  provision  extended 
to  other  papers. 

§  132.  (IV)  New  provision,  requiring  a  sheriff,  under  reasonable  regula- 
tions, to  permit  a  prisoner  to  be  personally  served  with  papers,  in  an  action  or 
special  proceeding. 

§  139.  (II)  2  B.  &,  429,  §  19  (3  R  S.,  5th  ed.,  726;  2  Edm.,  447);  providing 
for  admission  to  the  jail  liberties,  of  certain  civil  prisoners,  where  a  temporary 
jail  is  designated,  amended  so  as  to  remove  obscurity,  and  clearly  to  provide 
for  all  prisoners  arrested  before  removal,  and  becoming  entitled  to  the  liberties, 
before  removal,  but  after  the  designation. 

§  144.  (IV)  New  provision,  relating  to  the  officers  who  may  designate  a 
temporary  jail,  where  the  county  judge,  or,  in  New- York,  the  chief-judge  of 
the  common  pleas,  is  absent  or  unable  to  act 

§§  147, 148.  (I)  2  R  S.,  432,  433,  §§  34-38  (3  R  S.,  5th  ed.,  731,  732 ;  2 
Edm.,  451, 452).  So  much  of  these  sections  as  provides  for  the  alteration,  ete., 
of  jail  liberties,  by  courts  of  common  pleas,  omitted,  as  superseded  by  L.  1875, 
ch.  482,  §  1,  subd.  18,  which  confers  that  power  upon  the  boards  of  super- 
visors. 

§  150.  (Ill)  2  R  S.,  439,  §  41,  subd.  3  (3  R  S.,  5th  ed.,  733 ;  2  Edm.,  452); 
specifying  the  penalty  of  the  bond  for  jail  liberties,  given  by  a  prisoner  surren- 
dered after  judgment,  amended  by  changing  **  the  amount  for  which  judgment 
shall  have  been  rendered  ",  to  the  sum  remaining  uncollected  thereon. 

§  156.  (Ill)  L.  1871,  ch.  208,  §  1  (9  Edm.,  67) ;  allowing  the  court  to 
order  a  civil  prisoner,  who  has  been  indicted,  out  of  the  sheriff's  custody,  amended 
by  omitting  ''upon  habeas  corpus ",  an  order  being,  in  all  cases,  adequate. 
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§  157.  (I)  2Ka^  433,  §  61  (3  R  S.,  5th  ed^  786 ;  2  Edm.,  465);  proYiding 
for  confinement  of  a  priaonetr  committed  for  contempt^  amended  by  omitting 
the  exception  as  to  non-payment  of  costSy  and  by  adding  a  proyiaion  as  to  the 
measure  of  damages  for  an  escape,  where  the  commitment  was  for  non*payment 
of  money. 

§  191.  (II)  L.  1874,  ch.  322  (9  Edm.,  §  95);  limiting  appeals  to  the  court 
'  of  appeals,  amended  by  inserting,  in  the  definition  of  **  the  matter  in  oontro- 
yersy  ",  a  provision  for  an  action  to  recover  a  chattel,  and  for  a  case  where  a 
counterclaim  is  interposed. 

§  198.  (I)  L.  1864,  ch.  95,  §  1  (6  Edm.,  237);  providing  for  the  appoint- 
ment of  the  crier  and  attendants  of  the  court  pf  appeals,  amended,  in  accord- 
ance with  Const,  art.  6,  g  2,  so  as  to  give  the  appointment  to  the  court- 

§  201.  (IV)  L.  1847,  oh.  277,  §  13  (1  R  S.,  5th  ed.,  510;  4  Edm.,  556); 
providing  for  assistants  in  the  office  of  the  clerk  of  the  court  of  appeals, 
amended  by  giving  to  the  clerk  power  to  remove  those  officers,  and  to  appoint 
one  of  the  assistants  a  special  deputy-clerk. 

§  202.  (IV)  New  provision,  inserted  for  greater  caution,  vesting  moneys 
etc.,  held  by  the  clerk  of  the  former  court  of  appeals,  in  the  clerk  of  the  pres- 
ent court 

§  204.  (IV)  L.  1868,  ch.  200,  §  2  (6  Edm.,  88) ;  i^uiring  the  clerk  of  tiie 
court  of  appeals  to  transmit  an  account  of  moneys  in  his  hands,  amended  so  as 
to  include  the  library  fund,  specified  in  L.  1871,  ch.  718,  §  1  (9  Edm.,  173). 

§  209.  (IV)  New  provision,  defining  <'  State  Reporter"  . 

§  211.  (IV)  The  second  and  third  sentences  are  new  provisions,  carefoll; 
regulating  a  contract  for  the  publication  of  the  reports  of  the  court  of  appeab> 
and  providing  for  annulling  such  a  contract,  in  case  of  default 

§  213.  (I)  L.  1848,  ch.  224,  §  4  (3  B.  8.,  5th  ed.,  263;  4  Edm,  592);  squiring 
the  State  reporter  to  furnish  portions  of  volumes  of  the  reports,  in  pamphlet 
form,  to  county  clerks,  omitted,  as  practicaUy  obsolete. 

§  215.  (I  and  II)  L.  1865,  ch.  555,  §  3  (6  Edm.,  521);  forbidding  an  unofficisl 
publication  of  the  decisions  of  the  court  of  appeals,  omitted,  as  unconstitutional; 
and  a  section  substituted,  to  accomplish  the  supposed  intent  of  the  legislatnrer 
by  forbidding  a  State  reporter,  on  the  expiration  of  his  term  of  office,  to  deUvei 
opinions,  to  be  reported,  to  any  one  but  his  successor,  etc. 

§  219.  (IV)  The  last  sentence  is  a  new  provision,  defining  "  general  term 
justices". 

§  221.  (Ill)  L.  1870,  ch.  408,  part  of  §  3  (7  Edm.,  728),  as  amended  by  L 
1875,  ch.  616 ;  relating  to  filling  of  vacancies  in  general  term  justices,  entirely 
remodelled,  so  as  more  carefully  to  regulate  the  appointments,  and  to  distin- 
guish between  vacancies  occurring  by  lapse  of  time,  and  otherwise. 

§  222.  (IV)  New  provision,  for  assignment  of  duties  to  a  general  term  jo^ 
tice,  affcer  revocation  of  his  designation. 

§  228.  (IV)  L.  1870,  ch.  408,  §  4<7  Edm.,  729) ;  prescribing  cases  where  an 
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aaaociate  jnstdoe  of  the  sapreme  ootirt  may  preside  at  general  term,  amended  to 
allow  him,  in  oertain  oases  of  absenoe,  to  selecrt;  other  jnstioes  to  sit  with  him. 

§  229.  (lY)  Kew  proyision,  for  hearing  a  cause  at  the  general  term  of  the 
supreme  court,  where  two  justices  are  present,  and  one  of  them  is  disqualified* 

§  231.  (II)  The  last  sentence  has  been  added,  to  remove  doubts,  in  accord- 
anoe  with  d3  Barb.,  572,  that  a  cause  at  the  general  term  of  the  supreme  court, 
to  be  re-argued,  may,  wh^re  the  general  term  justices  are  disqualified,  neyer- 
theless,  be  heard  in  the  same  department,  by  any  two  qualified  justices. 

g  239.  (lY)  The  second  sentence  is  a  new  provision,  requiring  the  consent 
of  both  parties,  to  try  a  cause  on  the  special  term  calendar  of  the  supreme  court, 
after  an  adjournment  of  the  term,  to  a  justice's  chambers ;  and  regulating  the 
attendance  of  officers  in  such  a  case.    See  43  N.  Y.,  224. 

§§  244-250.  (lY)  L.  1875,  ch.  131 ;  providing  for  the  appointment,  by  the 
general  term  justices^  of  a  supreme  court  reporter,  most  of  the  provisions  of 
which  are  temporary,  made  permanent ;  and  certain  provisions  of  the  act  of 
1869  (ch.  99),  not  inconsistent  with  the  act  of  1875,  relating  to  the  publi- 
cation, price,  annual  number,  and  size,  of  the  volumes  of  the  supreme  court 
reports,  retained  to  be  re-enacted. 

g  25L  (II)  The  last  sentence  has  been  added,  in  order  to  remove  doubt  as 
to  the  mode  of  paying  the  supreme  court  stenographer's  fees,  in  New- York 
city,  where  there  are  several  parties  on  one  side,  and  tiie  judge  orders  payment 
by  that  side. 

g  254.  (Ill)  K  1866,  ch.  422,  g  1  (6  Edm.,  734) ;  providing  for  the  appoint- 
ment of  the  supreme  court  stenographer  in  Kings  county,  amended  by  giving 
the  power  of  removal,  to  the  judges  who  appoint  him. 

g  260.  (lY)  The  last  sentence  is  a  new  provision,  taken  from  a  repealed 
act  (L.  1867,  ch.  41),  forbidding  mileage  to  be  allowed  to  supreme  court  stenog- 
raphers, beyond  their  districts,  except  as  specified.  The  provision  appears  to 
be  eminently  proper,  and  the  repeal  thereof  is  supposed  to  have  been  inad- 
vertent 

g  262.  (lY)  The  last  sentence,  but  one,  provides  for  a  deduction  from  the 
salary  of  an  official  supreme  court  stenographer,  who  has  been  inexcusably 
absent,  where  a  temporary  stenographer  has  been  employed. 

gg  263-313.  (II  and  lY)  These  sections  constitute  title  third,  of  chapter 
third  of  this  bill,  entitled  *^The  Superior  Oity  Courts^,  which  designation 
includes  the  court  of  common  pleas  for  the  city  and  county  of  New- York, 
the  superior  court  of  the  city  of  New- York,  the  superior  court  of  BuffalOf 
and  the  city  court  of  Brooklyn.  (See  Appendix  A.)  These  four  important 
tribunals,  resembling  each  other  closely  in  organization,  and  in  their 
relations  to  the  cities,  in  which  they  are  severally  located,  present,  in 
respect  to  their  civil  jurisdiction,  difFerences,  which  seem  to  be  mainly  the 
accidental  result  of  separate  and  piecemeal  legislation.  By  the  act,  L. 
1873,  ch.  239,  enacted,  as  was  supposed,  in  accordance  with  the  first  sen- 
tence of  g  12  of  the  amended  article  6  of  the  constitution,  the  legislature 
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attempted  to  sweep  away  all  the  remaining  oistmctions,  in  this  iMpeet^ 
among  these  oonrts,  and  between  them  and  the  supreme  coort;  at  the 
same  time  continning  their  local  character,  and  guarding  against  abuses,  bj 
careful  regulations  for  remoying  causes  to  the  supreme  oourt,  and  dhanging  the 
place  of  trial.  But  the  court  of  appeals,  in  September  of  the  same  year,  in 
Landers  v.  Sicden  Island  R.  R.  Oo.j  53  N.  Y.,  450,  held  that  this  section  of  the 
constitution  gave  the  legislaturs  no  power  to  confer,  on  these  local  tribunals,  t 
*  general  jurisdiction,  and,  consequently,  that  so  much  of  the  act  of  1873,  as  at- 
tempted to  accomplish  that  object,  was  unconstitutional.  In  May,  1875,  Qie 
court  of  appeals,  in  Hoag  ?.  Lamonti  rendered  a  decision,  which  still  further 
restricts  the  functions  of  these  courts,  as  local  tribunals.  But  neither  of  tbeie 
cases  conflicts  with  the  doctrine,  which  is  supposed  to  be  well  established,  thai 
§  12,  of  art  6,  of  the  constitution».a8  amended  in  1869,  remorea  the  objectionfi, 
under  the  constitution,  as  it  was  before  the  amendment,  to  statutes  passed 
before  that  time,  specially  conferring  a  more  extended  jurisdiction  upon  either 
of  these  courts.  We  have  framed  the  jurisdictional  sections  of  this  title^  in  the 
light  of  these  decisions,  and  in  accordance  with  our  understanding  of  their 
effect  Those  provisions,  relating  to  these  courts,  which  can  constitutionally 
be  rendered  uniform,  have  been  framed  in  condensed  and  general  language,  and 
placed  in  article  first  The  subsequent  articles  contain,  seyerally,  those  juris- 
dictional  provisions,  as  to  which  such  a  unification  is  impossible,  by  reason  of 
the  exceptional  character  of  the  application  of  the  constitutional  jHroYision; 
and  a  reyision  of  the  statutes,  relating  to  the  members  and  <dloers  of  these 
courts,  which,  for  local  reasons,  are  unlike. 

§§  315,  316.  (I,  II  and  III)  The  yolnminous,  complicated  and  obscoie 
proyisions  of  the  existing  statutes,  relating  to  the  jurisdiction,  in  ordinary  caaei, 
of  the  marine  court  of  the  city  of  New* York,  have  been  condensed  into  these 
two  sections,  without,  it  is  belieyed,  essentially  changing  the  meaning  and 
effect  of  the  statutes,  as  they  now  are;  although  yarious  provisions,  which  still 
remain  in  the  statute  books,  but  are  obsolete,  or  inconsistent  with,  or  better  pro- 
yided  for  by,  subsequent  enactments,  have  been  omitted;  and  those,  which  have 
been  substantially  preserved,  have  been  subjected  to  considerable,  changes  of 
phraseology,  for  the  purpose  of  attaining  greater  clearness  and  precision. 

§  319.  (IV)  New  provision,  for  removing  an  action  pending  in  the  marine 
court,  to  the  supreme  court,  in  order  to  change  the  place  of  trial. 

§  321.  (ni)  L.  1849,  ch.  144,  §  9;  providing  for  the  suspension* of  a  jus- 
tice of  the  marine  court,  amended  by  giving  that  power  to  the  governor,  instead 
of  to  the  board  of  supervisors. 

§  325.  (IV)  The  second  sentence  is  a  new  provision,  for  the  publication  of 
the  appointment  of  terms  of  the  marine  court 

§  330.  (IV)  New  provision,  allowing  the  clerk  of  the  marine  court  to 
designate  one  of  his  assistants,  as.  special  deputy-clerk. 

§  337.  (II,  III  and  IV)  L.  1849,  ch.  144,  §  10 ;  providing  for  the  suspension 
of  the  clerk  of  the  marine  court,  remodelled  so  as  to  regulate  the  proceedings 
more  definitely,  and  extend  the  provision  to  aU  the  ministerial  ofiScers  of  the 
court  : 
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§  840.  (II)  Oa  Proc^  §30;  preacribing  the  jurisdiction  of  the  coanty  courts, 
amended  by  omitting,  from  the  introdactory  clause,  '^  special ",  before  ''  cases", 
and  the  words, ''  but  has  not  original  civil  jurisdiction  except  in  such  cases  " ; 
becanse  those  expressions  are  destitute  of  significance,  under  the  amended 
judiciary  article  of  the  constitution.  Subd.  12,  last  sentence,  is  omitted^  as 
impliedly  repealed  by  L.  1870,  ch.  467,  §  1  (7  Edm.,  743).  [Memobakduic 
Subd.  10  and  11  of  this  section,  although  omitted  here,  will  be  preserved  else* 
where  in  this  revision,  and  will  be  omitted  from  the  temporary  repealing  act] 

§  341.  (II)  New  provision,  defining  when  a  domestic  corporation  is  deemed 
a  resident  of  the  county,  so  as  to  be  subject  to  the  jurisdiction  of  the  county 
court 

§342.  (Ill)  Oo.  Proc,  §  30,  subd.  13,  second  clause;  providing  for  the 
removal  of  an  action  to  the  supreme  court,  where  the  county  judge  is  unable 
to  act,  amended,  by  allowing  the  special  county  judge  to  acquire  jurisdiction, 
unless  the  supreme  court  makes  the  removal. 

§§  343-349.  (II  and  IV)  These  sections  are  provisions,  new  in  form,  and 
anijogous  to  provisions  on  the  same  subjects,  reported  in  reference  to  the 
superior  city  courts.  They  regulate  the  removal  of  actions  to  the  supreme  court, 
in  order  to  change  the  place  of  trial ;  and  define  the  powers  of  the  county  court 
in  causes  whereof  it  has  jurisdiction,  and  the  general  powers  of  the  county 
judge  in  a  special  proceeding.  The  provisions,  relating  to  change  of  place  of 
trial,  are  taken  substantially  from  L.  1873,  ch.  239,  which  governs  the  supenor 
city  courta 

§  354.  (IV)  New  provision,  based,  however,  on  L.  1847,  ch.  280  (judiciary 
act),  §  3^  specifying  what  officers  may  make  ex  parte  orders  in  causes  in 
a  county  court 

§  362.  (in)  Oo.  Proc.,  §  75;  limiting  actions  by  the  people,  to  recover  real 
property,  amended  by  changing  ^  unless  such  right  or  title  shall  have  accrued", 
to  **  unless  the  cause  of  action  accrued",  because  the  people^s  **  title  "  to  all  the 
unoccupied  lands  in  the  State  *'  accrued  "  more  than  forty  years  since. 

§  366.  (I)  Oo.  Proc,  §  79 ;  requiring  seizin  within  twenty  years,  where  a 
cause  of  action  or  defence,  founded  on  title  to  real  proper^,  is  interposed, 
amended  so  as  to  apply  only  to  a  defence,  thus  restoring  substontially  the  rule 
established  by  2  B.  S.,  293,  §  6,  which  included  avowries  and  cognizances ; 
those  bding  always  interposed  by  a  defendant 

§  370.  (II)  Oo.  Proa,  §  83 ;  defining  adverse  possession,  under  a  written 
instrument,  etc,  amended  so  as  to  show  clearly  that  subd.  3  applies  throughout 
to  <<a  supply  of  fuel,  etc"    See  Munro  v.  Merchant^  26  Barb.,  pp.  402-404. 

§  375.  (II)  Co.  Proc,  §  88;  relating  to  the  effect  of  a  disability  upon  the  limi- 
tation of  a  real  action,  amended  so  as  to  extend  to  a  disability  existing  when  a 
cause  of  action,  or  right  of  entry  accrues,  as  weU  as  when  a  title  descends,  etc 

§  376.  (II  and  IT)  Oa  Proc,  §  90 ;  making  twenty  years  a  bar  to  an  action 

upon  a  judgment  or  decree,  remodelled,  so  as  to  make  the  statute  one 

of  presumption  of  satisfaction,  and  cause  it  to  apply  to  judgments  of  courts 

of  record,  and  surrogates'  courts,  of  the  State ;  thus  restoring  the  policy  of  the 
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R.  S.  (2  R.  S.,  301, 8  47;  3  B.  S.,  5th  ed.,  590).  Under  the  Code,  if  an  ezecntdmi 
is  issued  within  five  years,  there  is  apparently  no  limitation  to  the  time,  within 
which  the  remedy  by  execution  may  be  pursued.  The  proTision  of  the  R  &, 
restricting  proof  of  payment,  etc,  to  proceedings  against  the  original  party, 
has  been  amended,  by  extending  it  to  any  person  paying  or  acknowledging; 
and  an  acknowledgment,  to  saye  the  statute  of  limitations,  is  required  to  be  in 
writing,  in  accordance  with  the  general  rule  on  the  subject 

§  377.  (IV)  New  provision,  suggested  by  Henderson  ▼.  OaimSf  14  Barb., 
15,  to  prevent  a  plaintiff  from  proving  payment  on  account  of  a  judgment,  for 
the  purpose  of  avoiding  the  statute  of  limii^tions,  by  collnsively  procuring  a 
return,  partly  satisfied,  of  an  execution. 

§  378.  (IV )  New  provision,  prescribing  the  mode  of  pleading  the  presump- 
tion of  the  statute,  as  to  the  satisfaction  of  a  judgment. 

§  379.  (I)  The  period  of  limitation  of  an  action  to  redeem  a  mortgage,  firom 
the  mortgagee  in  possession,  extended,  by  this  section,  from  ten  to  twenty  yean^ 
the  courts  having  decided  that  the  former  is  the  li  mitation,  under  the  existing 
statute  ;  and  that  construction  being,  it  is  conceived,  opposed  to  the  spirit  of 
the  statute,  relating  to  real  actions;  although,  doubtiees,  in  accordance  witii  the 
letter  of  the  existing  statute.  [MEHoaAKDUif.  Section  41^  subd.  4^  will  pre- 
vent the  revival  of  such  a  cause  of  action,  where  it  is  barred  by  existing  stat- 
utes, when  this  bill  takes  effect.] 

g  381.  (I)  Go.  Proc,  §  90,  subd.  2,  amended  by  adding  thereto,  the  second 
sentence  of  this  section,  providing  that  a  cause  of  action  upon  a  covenant  of 
seizin,  or  against  incumbrances,  does  not  accrue,  until  eviction. 

§  390.  (IV)  A  new  provision,  that  a  demand,  accruing  against  a  non-resident 
of  the  State,  not  relating  to  real  property  within  the  State,  and  in  favor  of  one 
who  is  then  a  non-resident,  cannot  be  sued  upon,  in  the  courts  of  the  State,  after 
it  is  barred  by  the  law  of  the  debtor's  residence :  this  being  an  exception,  which 
justice  seems  to  require,  to  the  rule  that  a  foreign  statute  of  limitations  is  no 
bar  to  an  action,  in  the  courts  of  the  State. 

§  391.  (IV)  A  new  provision,  concerning  the  limitation  of  an  action  upon 
a  cause  of  action,  existing  against  a  person  who  dies  without  the  State;  exclud- 
ing, from  that  period,  the  time  between  his  death,  and  the  issuing,  in  the  State, 
of  letters  to  his  representatives ;  this  provision  seeming  to  be  called  for,  as  a 
casus  omissus  in  Go.  Proc.,  §  100,  which  fails  to  provide  for  the  case,  where  the 
debtor  dies  without  the  State,  whence  the  ruling  in  1  Denio,  151. 

§  392.  (IV)  A  new  provision,  designed  to  change  the  rule  of  law,  that  the 
statute  of  limitations  does  not  commence  to  run,  against  claims  arising  after 
the  death  of  a  decedent,  until  the  granting  of  letters ;  by  prescribing  that, 
for  such  a  purpose,  letters  must  be  deemed  to  have  issued  upon  the  tatter's 
death ;  with  an  exception,  in  favor  of  beneficiaries  under  a  disability  at  the 
time  of  the  transaction ;  who  have  five  years  after  the  disabillity  ceases,  to  sue, 
if  the  personal  representatives  have  not  commenced  an  action.  The  existing 
rule  sometimes  leads  to  cases  of  great  hardship,  and  even  injustice;  for 
instance,  where  the  children  have  divided  up  a  small  estate,  by  consent,  with- 
out procuring  the  appointment  of  an  administrator. 
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§  410.  (II  and  lY)  A  new  provision,  that  where  a  demand  is  necessary,  before 
suing,  it  must  be  deemed  to  have  been  made,  when  the  right  to  demand 
accrued ;  except  that  where  the  debtor  was  acting  in  a  fiduciary  capacity,  the 
time  must  be  computed  from  the  time,  when  the  principal  gained  knowledge  of 
the  facts ;  and  that  where  money  or  property  has  been  deposited  to  be  returned, 
generally,  without  fixing  the  time  or  contingency,  the  time  must  be  computed 
from  the  actual  demand.  This  section  is  intended,*  partly  to  settle  a  conflict  of 
authorities  upon  the  points  of  which  it  treats,  and  partly  to  change  a  rule  of 
law,  which  often  works  unjustly. 

§  411.  (IV)  A  new  provision,  that  where  an  actionable  controversy  has 
been  submitted  to  arbitration,  or  an  agreement  has  been  made  to  submit  it, 
and  the  arrangement  is  revoked  by  the  death  of  a  party,  or  an  act  of  the  possi- 
ble defendant,  before  award;  or  where  the  latter  obtains  a  stay  of  the  execution 
of  the  award ;  the  time  from  the  agreement  to  the  revocation,  or  to  the  expira- 
tion of  the  stay,  is  to  be  deducted  from  the  time,  limiting  an  action  for  the  same 
cause. 

§  412.  (II  and  IV)  A  new  provision,  saving,  from  the  running  of  the  statute 
of  limitations,  an  action  upon  a  claim,  which  has  been  interposed  as  a  defence 
or  a  counterclaim,  in  an  action  which  abates,  or  is  discontinued,  eta,  during 
the  time  the  latter  is  pending;  in  order  to  supply  a  casus  omissus  in  the 
statutes. 

§413.  (II)  Go.  Proc.,  §  74,  last  clause;  requiring  the  objection,  that  the 
time  to  bring  an  action  has  expired,  to  be  taken  by  answer,  amended,  by  adding 
that  the  like  objection,  as  to  a  defence  or  counterclaim,  must  be  taken  by  reply, 
except  where  a  reply  is  not  required. 

§  414.  (II  and  IV)  This  section,  which  is  new,  defines  the  application  of 
the  rules  of  limitation,  established  by  this  revision:  allows  parties  to  prescribe, 
by  consent,  a  shorter  time;  saves  causes  accruing  before  July  Ist,  1848 ;  makes 
these  rules  apply  to  all  causes  of  action,  etc.,  existing  when  this  revision  takes 
effect,  unless  the  proceedings  are  commenced  within  two  years  thereafter ;  pre- 
vents the  revival,  by  this  revision,  of  barred  claims;  and  makes  *^an  action", 
within  the  purport  of  these  provisions,  inqlude  a  "  special  proceeding". 

§  415.  (II)  A  new  provision,  that,  where  it  is  not  otherwise  prescribed  in 
the  statute,  the  time  of  a  limitation  must  be  computed,  from  the  date  when 
the  right  to  proceed  accrues,  to  the  date  when  the  proceeding  is  commenced. 

§§  417-422.  (I,  II,  III,  and  IV)  Co.  Proc.,  §g  128-130,  relating  to  tiiQ 
form  of  a  summons,  and  service  of  a  copy  of  the  complaint,  are  replaced  by 
these  seetions,  which  prescribe  one  form  of  summons,  in  every  case,  instead  of 
the  four  forms  now  in  use ;  clearly  specify  the  cases,  where  a  copy  of  the  com- 
plaint, or  notice  of  the  sum,  for  which  judgment  will  be  taken,  must  be  served ; 
*  limit  the  consequence  of  a  failure  to  serve  them,  in  accordance  with  the  reason 
for  requiring  them  to  be  served ;  cut  off  motions  to  set  aside  the  summons,  for 
a  slip  in  that  respect ;  and  prescribe  the  time  and  mode  of  appearance  and 
pleading  by  the  defendant 
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§  424.  (II)  Oo.  Proc,  part  of  §  139,  making  a  Yolantary  appearance  eqml 
to  senrioe  of  a  summonBy  confined  to  a  general  appearance.  See  13  Abb.,  N.  S.,  2d5. 

§§  427-429.  (IV)  New  provifflonci,  allowing  the  court  to  require  personid 
delivery  of  a  copy  of  the  summons  to  an  infant,  or  habitual  drunkud,  etc,  and  to 
a  person  other  than  the  existing  guardian  or  committee ;  and  dispensing  with 
personal  delivexy  to  a  lunatic,  where  it  will  aggravate  his  disorder.  The  inser- 
tion of  suitable  provisions  for  such  a  case,  was  strenuoudy  urged  upon  us,  by 
one  of  the  justices  of  the  supreme  court 

§  430.  (IV)  New  provision,  for  the  designation,  by  a  person  contemplating  a 
prolonged  absence  from  the  United  States,  of  another  person,  on  whom  a  sum- 
mons may  be  served  for  the  absentee,  during  his  absence.  The^application  of 
various  statutes,  relating  to  service  by  publication,  etc,  to  persons  who  are  stni 
deemed  residents,  although  actually  abs^t  from  the  United  States,  isvezy 
doubtful.  This  section  allows  an  absentee  to  designate  a  person  upon  whom  s 
summons  may  be  served  for  him ;  isec.  438,  subd.  3,  provides  that  if  such  a  designa- 
tion is  not  made,  the  absentee  may  be  served  by  publication,  after  six  months' 
absence. 

§  431.  (IV)  Subd.  2  is  a  new  provision,  directing  the  mode  of  service  of  a 
summons,  in  an  action  against  a  city,  other  than  New-Tork. 

§  433.  (IV)  New  provision,  applying  to  the  service  of  a  process  for  the 
commencement  of  a  special  proceeding,*  the  statutes  relating  to  service  of  a 
summons. 

§  434.  (I  and  III)  Ga  Proa,  portions  of  §  138;  prescribing  the  mode  of 
proof  of  service  of  the  summons,  amended  so  as  to  forbid  an  admiasion  by  a 
lunatic,  etc.;  to  allow  a  sheriff  to  prove  the  service  by  affidavit;  to  require  the 
signature  to  an  admission  to  be  verified ;  and  making  a  general  admission 
import  a  delivery  of  a  copy. 

§§  435-437.  (II)  Part  of  L.  1853,  ch.  511  (3  B.  S.,  5th  ed.,  739;  4  Edm., 
598) ;  prescribing  ^'  substituted  service  *'  of  a  summons,  where  the  defendant 
cannot  be  found,  amended,  so  as  to  confine  it  to  a  summons  issued  firom  the 
supreme  court,  and  prevent  this  mode  of  servicei  where  the  defendant  is  known 
to  sojourn  without  the  State;  to  require  the  order,  etc.,  for  service  to  be  filed; 
and  to  assimilate  the  subsequent  proceedings,  to  those  in  cases  of  service  by 
publication. 

§  438,  439.  (II  and  IV)  Go.  Proc.,  §  135 ;  allowing  service  of  a  summons  by 
publication,  in  certain  cases,  amended  so  as  to  allow  that  mode  of  service  on  a 
non-resident,  in  any  case ;  on  certain  absentees,  iriiio  have  not  made  a  designation 
of  a  person,  on  whom  the  service  may  be  nuMle,  for  them ;  and  on  a  resident 
defendant,  where  an  attempt  was  made  to  commence  the  action,  whereby  the 
expiration  of  the  period  of  limitation  was  prevented ;  to  require  a  verified  com- 
plaint to  be  presented,  on  the  application  for  the  order ;  and  to  dispense  with ' 
a  diligent  search,  in  the  State,  for  a  known  resident  of  another  state. 

§  440.   (II)  Co.  Proc,  §  135 ;  the  two  sentences  immediately  following 
subd.  5,  prescribing  the  contents  of  an  order  for  the  publication  of  a  summons, 
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amended  so  as  to  remoye  obscurities  as  to  the  meaning  of  the  expressions,  '*  the 
person  to  be  served",  "in  case  of  publication",  ^  forthwith",  "place  of  resi- 
dence ",  **  party  making  the  application  ",  etc. 

§  441.  (II  and  IV)  Go.  Proc.,  parts  of  §§  136  and  137 ;  making  service, 
without  tiie  State,  equivalent  to  publication  of  the  summons,  and  fixing  the 
time  when  the  publication  is  complete,  amended  by  requiring  publication 
to  commence  within  three  months  after  the  order,  and  fixing  the  time  of 
expiration,  according  to  49  N.  Y.,  84. 

§  442,  443.  (II  and  lY)  The  former  section  contains  several  new  pro- 
visions relating  to  the  mode  of  publication,  etc.,  of  a  summons ;  the  latter  is 
new^  making  like  provisions  in  case  of  service  without  the  State. 

§  444.  (II)  Co.  Proc,  §  138,  subd.  3 ;  as  to  proof  of  publication  of  a  sum- 
mons, amended  so  as  to  allow  the  affidavit  of  the  publisher,  as  well  as  of  the 
printer.    See  16  Barb.,  347. 

g  450.  (I)  Go.  Proa,  §  114,  amended  so  as  finally  to  sweep  away  all  distinc- 
tions, between  a  feme  sole  and  a  feme  covert,  in  respect  to  suing  and  being 
sued.   See  61  Barb.,  145. 

§  451.  (I  and  II)  Go.  Proc.,  §  175 ;  providing  for  designating  a  defendant 
whose  name  is  unknown ;  and  id.,  §  135,  last  sentence ;  relating  to  unknown 
defendants  in  foreclosure;  consolidated,  and  extended  to  all  actions. 

§  452.  (IV)  Co.  Proc,  part  of  §  122;  allowing  the  court  to  permit 
persons  interested  to  be  brought  in,  as  parties,  to  an  action  to  recover  real  or 
personal  property,  extended  to  actions  generally. 

§  453.  (II)  Provision  for  a  supplemental  summons,  where  a  new  defendant 
is  brought  in,  upon  the  application  of  another  party. 

§  454.  (IV)  Co.  Proc,  §  120;  allowing  joinder  of  persons  liable  on  the 
same  instrument,  as  defendants,  extended  so  as  to  include  those  liable  for  the 
same  demand ;  and  to  apply  to  a  case,  where  the  action  is  not  brought  directly 
on  the  instrument 

§  456.  (Ill)  Co.  Proc.,  §  136,  subd.  3;  prescribing  when  separate  judg- 
ments may  be  taken  in  an  action,  amended,  by  allowing,  in  making  up  subse- 
quent judgment-rolls,  the  use  of  copies  of  papers  used  in  making  up  tiie  first 

§g  458-462.  (Ill  and  IV)  2  B.  S.,  444^  tit  1  (3  B.  S.,  5th  ed.,  744 ;  2 
Edm.,  463) ;  allowing  a  party  to  prosecute  as  a  poor  person,  amended  by  limiting 
the  power  to  allow  him  so  to  sue,  and  by  increasing,  from  twenty  dollars  to  one 
hundred  dollars,  the  sum,  upon  the  lack  of  which  depends  the  right  to  procure 
the  order. 

S§  463-467.  (rV)  New  provisions,  allowing  parties  to  defend,  as  well  as  to 
prosecute,  actions  in  forma  pauperis;  restricting  the  right  to  appeal,  in  both 
such  cases,  etc. 

g  472.  (IV)  The  second  sentence  is  a  new  provision,  requiring  the  clerk 
of  the  court,  when  appointed,  to  act  as  guardian  ad  litem  for  an  infant  party. 

g  473.  (II)  Co.  Proa,  g  116,  subd.  2;  requiring  the  court,  in  a  real  action, 
or  an  action  to  foreclose  a  mortgage  "  or  other  instrument",  to  appoint  a  guar- 
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dian  ad  litem,  upon  the  plaintiff's  application,  for  a  non-resident  in&nt  defisnd- 
ant,  amended  by  making  the  order  discretionary,  and  by  striking  oat  the 
words  ''  or  other  instrument  *\ 

§  476.  (II)  A  provision  inserted,  according  with  Bnle  66,  to  dispense  with 
security,  for  the  disposition  of  property  received  by  a  guardian  ad  litem,  where 
he  is  the  general  guardian  of  the  infant. 

§  479.  (II)  A  provision,  inserted  as  a  substitute  for  Go.  Proa,  §  130,  last 
clause,  regulating  the  time  to  answer,  of  a  defendant  appearing  by  an  attor- 
ney, who  has  previously  appeared  as  attorney  for  another  defendant  See  9 
How.  Pr.,  212. 

§§481,  482.  (II  and  IV)  Go.  Proc.,  §  142;  prescribing  the  contents  of  a 
complaint,  amended,  by  mating  the  provision  imperative,  which  requires  all  the 
parties  to  be  named  in  the  title ;  by  changing  **  demand  of  relief"  to  demand 
of  judgment,  so  as  to  abolish  prayers,  in  the  complaint,  for  provisional  remedies, 
etc. ;  by  allowing,  in  equity  actions,  a  demand  for  both  an  interlocutory  and  a 
final  judgment ;  and  by  remodelling  the  phraseology,  so  as  to  settle  some  doubt- 
ful questions  of  construction. 

§  484.  (II)  Go.  Proa,  part  of  §  167 ;  providing  for  joinder  of  causes  of 
action,  amended,  so  as  to  remove  obscurities  of  expression,  and  settle  variou 
questions  of  construction  arising  thereupon ;  also  so  as  to  require  the  causes 
joined  to  be,  in  general,  such  as  allow  of  the  same  mode  and  place  of  trial,  and 
affect  all  the  parties. 

§  485.  (II)  Provision,  inserted  to  remove  doubts,  whether  a  cause  of  action 
is  deemed  single,  where  all  the  relief  demanded  might  have  been  given  in  a  suit 
in  chancery,  before  1847 ;  ex.  gr.,  to  reform  a  contract,  and  to  recover  damagei 
upon  it,  as  reformed. 

§  486.  (IV)  New  provision,  allowing  the  plaintiff  to  demand  alternative 
judgments,  where  his  ignorance  of  the  facts  prevents  him  from  determining 
whether  he  is  entitled  to  a  legal  or  an  equitable  judgment.  Inserted  to  aetile 
various  obscure  questions  of  practice  and  pleading. 

§§  488, 489.  (II  and  III)  Go.  Proc,  §  144 ;  specifying  the  grounds  of  demurrer, 
amended  by  adding  two  grounds:  (I)  that  the  facts  in  the  complaint  do  not 
justify  the  judgment  demanded,  and  (2)  that  the  plaintiff  demands  inconsistent 
kinds  of  relief ;  excluding,  however,  inaccuracy  as  to  a  sum  of  money  deman- 
ded, and  a  demand  of  alternative  judgments.  The  object  of  this  amendment 
is  partly  to  settle  questions  respecting  which  the  authorities  conflict ;  and  parU; 
to  compel  questions  respecting  the  proper  mode  of  trial  to  be  raised  by  demur- 
rer, instead  of  at  the  trial. 

§§  490,  491.  (II  and  III)  New  provisions,  specifying  the  form  of  a  demur- 
rer, with  respect  to  each  ground  of  demurrer,  in  accordance  with  the  weight  of 
authority;  and  denying  costs  on  a  successful  demurrer,  where  too  many  grounds 
are  specified.  The  object  of  the  latter  amendment  is  to  compel  the  party  to 
confine  himself  to  the  real  grounds  of  demurrer. 

§  493.  (Ill)  Go.  Proa,  §  155  ;  allowing  a  demurrer  to  a  reply,  amended  by 
allowing  a  demurrer,  also,  to  a  portion  of  a  reply,  and  by  omitting  the  require- 
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ment  to  *'  state  the  grounds  thereof,''  there  being  none  to  be  stated,  except  as 
specified  in  the  statute. 

§§  495,  496.  (IV)  New  provisions,  allowing  a  demurrer,  by  the  plaintiff, 
to  a  counterclaim,  in  like  form,  and  in  similar  cases,  as  allow^  by  the  Code, 
for  a  demurrer,  on  the  part  of  the  defendant,  to  the  complaint 

§  500.  (II)  Go.  Proc.,  §  149;  prescribing  the  contents  of  an  answer,  ainended, 
in  accordance  with  the  authorities,  and  the  common  understanding  of  its 
meaning,  so  as  to  remove  obscurities. 

§§  502-506.  (II)  Provisions  of  the  B.  S.,  concerning  set-offs,  2  B.  S.,  354, 
§§  18  and  21-25  (3  B.  S.,  5th  ed.,  634 ;  2  Edm.,  365).  These  provisions  are, 
it  is  supposed^  still  in  force.  They  have  been  remodelled,  and  applied  to  counter- 
claimB,  under  Go.  Proc.,  §  150. 

§  507.  (II)  Go.  Proa,  last  two  sentences  of  §  150 ;  allowing  severa]  defences 
and  counterclafms  in  one  answer,  amended  so  as  to  require  them  to  be  consist- 
ent, in  accordance  with  the  weight  of  the  authorities. 

§§  508-510.  (II)  Various  provisions,  allowing  a  defendant  to  interpose  a 
partial  defence  to  the  complaint ;  requiring  him,  if  he  desires  an  affirmative 
judgment,  to  demand  it ;  and  providing  against  the  useless  and  embarrassing 
practice  of  demanding  an  affirmative  judgment,  on  a  mere  defence. 

§  511.  (Ill)  Go.  Proc.,  §  244,  last  sentence;  providing  for  the  satisfaction  of 
part  of  the  plaintiff's  claim,  which  the  defendant  admits,  amended  so  as  to 
remove  obscurities,  by  providing  for  the  severance  of  the  action,  and  the  con- 
tinuance of  the  action  for  the  residue  of  the  claim,  and  by  regulating  costs 
thereupon. 

§  521.  (II)  New  provision,  for  the  determination  by  a  judgment,  of  the 
rights  of  defendants,  inter  se ;  and  for  service  of  a  oopy  of  the  answer,  by  a 
defendant,  on  his  co-defendant,  in  such  a  case. 

§  523.  (I  and  II)  The  clause  of  Go.  Proa,  §  157,  providing  that  the  verifi- 
cation maybe  omitted,  when  an  admission  of  the  truth  of  the  allegation 
might  subject  the  party  to  a  prosecution  for  felony,  omitted,  as  superseded  by 
the  second  sentence  of  the  section,  which  is  a  revision  of  L.  1854,  ch.  75  (3  B.  S., 
6th  ed.,  519 ;  4  Edm.,  541),  excusing  the  verification,  where  the  party  would 
be  excused  from  testifying  as  a  witness.  This  section  also  excuses  a  guardian 
ad  litem,  for  an  infant  defendant,  from  verifying  the  latter's  answer. 

§  524.  (II  and  IV)  New  provision,  designed  to  settle  the  discordant  practice 
and  decisions,  and  to  probe  the  conscience  of  a  party,  interposing  a  verified 
pleading,  by  requiring  the  pleading  to  show,  whether  the  allegations  are  made 
upon  his  knowledge,  or  otherwise ;  and  by  regulating  the  effect  of  a  denial  of 
knowledge,  eta,  where  an  agent  or  attorney  verifies  for  the  party. 

§§  527,  528.  (II  and  IV)*  New  provisions ;  that  where  the  complaint  is  not 
verified,  the  defendant  may  verify  separately  a  counterclaim,  contained  in  the 
answer,  as  if  it  was  a  separate  pleading ;  and  prescribing  remedies  for  a  defect- 
ive verification,  or  the  lack  of  a  verification  of  a  pleading,  which  should  be 
Tenfied. 
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§  530.  (Ill)  Oo.  Proa,  §  163 ;  as  to  the  mode  of  pleading  a  priyate  statute, 
amended,  by  allowing  the  pleader  to  designate  the  statate  in  any  oertain  msn- 
ner,  as  well  as  by  its  title,  and  the  date  of  its  passage. 

§  531.  (Ill)  Go.  Proa,  §  158 ;  providing  for  demand  and  seryioe  of  a  oopy  of 
an  acconnt  alleged  in  a  pleading,  etc.;  amended,  by  allowing  the  verification  of 
the  copy  of  the  account  to  be  made  by  an  agent  or  attorney,  in  a  case  where  a 
pleading  may  be  so  yerified;  so  as  to  obyiate  delays,  etc,  where  the  party  is 
absent,  and  the  facts  are  not  within  the  <' personal  knowledge/'  of  the  agent  or 
attorney. 

§  534.  (II)  Oo.  Proc,  §  162,  hist  sentence;  prescribing  the  mode  of  pleading 
an  instrument  for  the  payment  of  money,  amended  in  phraseology,  so  as  to 
remoye  obscurities ;  and  by  adding  a  sentence,  specifying  the  effect  of  *'  setting 
forth"  a  oopy,  in  the  pleading,  acoording  to  1  Eeyes,  231. 

§  536.  (II  and  IV)  Oo.  Proc.,  §  165,  first  clause ;  allowing  the  defendant  to 
plead,  with  a  justification,  mitigating  circumstances,  in  an  action  for  slander  or 
libel,  amended,  by  extending  the  right  to  the  defendant  in  all  actions  for  tort& 
where  his  defence  extends  to  the  whole  cause  of  action ;  and  by  allowing  a 
defendant  who  has  failed  to  answer,  to  prove  mitigating  circumstances,  in 
such  an  action,  on  a  reference  or  a  writ  of  inquiry. 

§  537.  (II  and  III)  Co.  Proc.,  §  247 ;  relating  to  an  application  for  judg- 
ment upon  a  triyolous  pleading,  replaced  by  this  section,  which  removes  the 
doubts  whether  the  proceeding  is  a  trial  or  a  motion ;  points  out  clearly  the 
method  of  raising  and  determining  the  question  of  friyolousness;  and  regu- 
lates an  appeal  from  the  judgment 

§  538.  (11)  Go.  Proc.,  §  152 ;  relating  to  sham  and  irrelevant  answers,  etc, 
amended  by  omitting  '< irrelevant";  as  an  irrelevant  answer  or  defence  is 
necessarily  frivolous. 

§  544.  (II)  Oo.  Proc.,  §  177;  providing  for  supplemental  pleadings,  amended 
by  adding  the  last  two  sentences ;  which  regulate  the  effect  of  such  pleadings, 
upon  provisional  remedies  already  granted,  and  supersede  the  last  clause  of 
the  section  of  Go.  Proc.,  beginning  ^  and  if  said  judgment". 

§  545-547.  (IV)  These  sections  contain  a  scheme  for  a  summary  remedy, 
by  exception,  for  faults  of  pleading,  consisting  of  irrelevant,  redundant,  or 
scandalous  matter,  indefinite  or  uncertain  allegations  or  denials,  and  any  other 
defect,  a  remedy  for  which  is  not  elsewhere  expressly  provided.  They  super- 
sede Go.  Proc,  §  160 ;  and,  in  connection  with  the  provisions  relating  to  a 
demurrer,  provide  a  certain  and  adequate  remedy  for  every  defect  in  a  plead- 
ing ;  the  want  of  which  has  been  a  principal  cause  of  much  loose  and  uncertain 
pleading. 

§  548.  (I)  Go.  Proc,  §  178;  amended  by  expressly  abolishing  the  writ  of 
ne  exeat  The  question  whether  this  writ  has  been  abolished  by  the  Code  is 
still  open,  although  many  cases  have  held  that  it  is  retained.  See  Johnston  v. 
Johnstony  16  Abb.  Pr.,  43  (A.  D.  1863) ;  Fellow8  v.  Heermans,  13  Abb.,  N.  S.,  1, 
per  Allbk,  J.,  pp.  6,  7,  (A.  D.  1870) ;  and  2  Waifs  Prac,  272,  273  (A.  D.  1873). 
Even  if  the  question  was  free  from  doubt,  it  would  be  our  duty  to  remoye  the 
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anomaly  of  retaining,  in  this  particular  case,  a  remedy  so  inconsistent  with  the 
principles  of  the  existing  practice,  and  the  remedies  allowed  in  analogous 
cases.  We  have  accordingly  provided  an  order  of  arrest,  as  a  substitute  for 
the  writ  of  ne  exeat;  the  case  added  to  the  existing  statute,  for  that  purpose, 
being  specified  in  our  §  550,  subd.  5,  which,  it  is  believed,  covers  every  case 
where  a  ne  exeat  could  issue  in  chancery.  See  1  Barb.  Oh.  Pr.,  647,  651,  652. 
Mattocks  V.  Tremainy  3  Johns.  Oh.,  76.  By  the  next  section,  and  by  §  566,  it  is 
provided  that  in  that  case,  the  order  can  be  granted  by  the  court  only ;  and, 
since,  in  every  other  case,  the  order  may  be  granted  by  a  judge,  out  of  court, 
the  expression,  ^^a  case  where  the  order  can  be  granted  only  by  the  court",  is 
used,  throughout  the  title,  to  distinguish  our  substitute  for  a  ne  exeat  from  the 
other  cases  where  the  defendant  may  be  arrested.  See  §§  553,  560,  561,  562, 
567, 572,  573,  575,  subd.  1,  585,  and  587,  subd.  1. 

§§  549,  550.  (11)  These  sections  are  so  framed,  as  to  clearly  distinguish 
between  the  cases,  where  the  right  to  arrest  the  defendant  depends  upon  the 
nature  of  the  action,  and  where  it  arises  out  of  a  fact,  extrinsic  to  the  cause  of 
action.  Section  550  collects  the  cases  of  the  latter  description.  Under  it,  a 
disposal  of  property,  to  defraud '  creditors,  must  have  been  made  since  the 
making  of  the  contract  sued  upon,  and  an  arrest,  upon  this  ground,  can  occui: 
only  in  an  action  upon  contract ;  a  substitute  for  the  writ  of  ne  exeat,  is  provided 
(subd.  5 ;  and  see,  also,  §  551) ;  and  Co.  Proc.,  §  179,  subd.  2,  except  the  first 
Une,  is  remodelled,  so  as  to  remove  obscurities. 

§  551.  (II  and  lY)  This  section  contains  various  n^w  provisions,  regulating 
an  order  of  arrest,  as  a  substitute  for  a  ne  exeat.  It  provides  that  such  an  order 
can  be  granted  only  by  the  court;  that  it  is  discretionary ;  and  that  it  can  be 
made  or  served  after  judgment,  except  pending  an  appeal  firom  the  latter,  where 
a  stay  has  been  obtained  by  security. 

§  552.  (II)  New  provision,  settling  a  point,  upon  which  the  authorities  are 
in  conflict,  whether  a  foreign  judgment  prevents  an  arrest,  in  this  State,  in  an 
action  relating  to  the  same  cause  of  action. 

§  554.  (IV)  New  provision,  forbidding  the  arrest  of  an  idiot,  a  lunatic,  or 
an  infant  under  fourteen  years. 

§  558.  (II)  Go.  Proc  §  183,  first  sentence ;  specifying  at  what  time  an  order 
of  arrest  may  issue,  amended,  by  adding^  that  where  the  complaint  is  not  made, 
at  the  time  of  granting  an  order  of  arrest,  it  must,  when  made,  be  deemed  to 
have  been  made  at  that  time,  for  the  purpose  of  determining  the  validity  of  the 
order. 

§  560.  (IV)  New  provision,  allowing  the  court  to  dispense  with  security  to 
obtain  an  order  of  arrest^  where  it  is  a  substitute  for  a  ne  exeat. 

§  561,  562.  (Ill)  Go.  Proc,  g  183,  second  sentence ;  prescribing  the  contents 
of  an  order  of  arrest,  amended,  by  allowing  it  to  be  directed  to  a  particular  sheriff, 
or  "to  the  sheriff  of  any  county*' ;  by  requiring  it  to  specify  the  ground  of 
arrest;  by  allowing  the  attorney  to  specify  a  time,  after  which  it  cannot  be  exe- 
cuted; and  by  requiring  the  sheriff  to  file  it  with  the  clerk,  pursuant  to  Bule 
6.  Go.  Proc,  §  184;  requiring  the  sheriff  to  give  to  the  person  arrested  a  copy 
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of  the  affidavits,  etc.,  amended  by  requiring  him  also  to  file  the  original  oflBida- 
yitSy  with  the  order  and  return. 

§664.  (Ill)  New  proTisions,  increasing  the  number  of  offioersy  who  may 
discharge  from  arrest,  a  privileged  person. 

§§  567,  568.  (II  and  III)  Co.  Proc.,  §  204;  aUowing  the  defendant  to  move  to 
vacate  the  order  of  arrest,  or  reduce  the  ball,  extended  to  cases  arising  under  our 
substitute  for  a  ne  exeat.  Id.,  §  205,  touching  affidavits,  upon  a  motion  to  vacate 
an  order  of  arrest,  expanded,  by  prescribing  before  whom  the  motion  may  be 
made,  in  each  particular  case;  and  amended,  by  adding  that  where  the  defend- 
ant relies  upon  a  bankrupt's  or  insolvent  discharge,  the  plaintiff  may  avoid  the 
discharge,  as  upon  a  trial. 

§§  569-571.  (II)  Provisions,  in  accordance  with  the  weight  of  authority, 
touching  the  mode  of  determining  questions  of  fact,  upon  a  motion  to  vacate 
an  order  of  arrest,  where  the  evidence  is  conflicting ;  and  prescribing  the  effect, 
in  the  several  cases,  upon  a  motion  to  vacate,  of  an  order  made  upon  a  prior 
motion  for  the  same  purpose. 

§  572.  (Ill)  Co.  Proc,  §  288,  last  sentence ;  providing  for  the  discharge  from 
arrest  of  a  judgment  debtor,  where  the  judgment  creditor  fails  to  charge  him  in 
execution,  amended,  by  allowing  the  application  for  the  discharge  to  be  made  to 
any  judge  of  the  court,  within  the  county  where  the  debtor  is  in  custody.  See 
2  Abb.  Pr..,  20. 

§  573.  (II)  Oo.  Proc,  §  186 ;  allowing  a  defendant  arrested,  to  give  bail  or 
deposit  at  any  time  before  '^execution'',  amended,  by  adding,  affcer  the  last  men- 
tioned  word,  the  words,  "  against  his  person  ",  in  accordance  with  the  supposed 
meaning  of  the  provision. 

§  674.  (II)  New  provision,  allowing  an  arrested  defendant  to  elect,  after 
judgment,  and  before  execution  against  his  person,  whether  to  give  bail,  or  a 
bond  for  the  liberties ;  inserted  to  check  an  existing  abuse,  as  some  sheriffs  now 
refuse  to  take  the  former,  during  that  period. 

§  576.  (II  and  III)  Oo.  Proc,  §  187 ;  providing  for  the  undertaking  of  bail, 
extended  to  a  case  arising  under  our  substitute  for  a  ne  exeat;  amended  so  as  to 
be  applicable  to  an  action  to  recover  a  chattel;  by  rendering  the  amoant 
of  the  undertaking  dependent  on  the  sum,  specified  in  the  order  of  arrest;  and 
by  confining  the  undertaking,  that  the  defendant  will  render  himself  amen- 
able to  process,  to  final  process,  except  where  the  order  was  a  substitute  for  a 
ne  exeat. 

§  576.  (Ill)  The  last  sentence  is  a  new  provision,  requiring  service  upon  the 
plaintiff's  attorney,  of  a  copy  of  the  examination  of  the  bail,  taken  upon  their 
executing  the  undertaking. 

§  577.  (II)  Oo.  Proc,  §  192 ;  requiring  the  sheriff  to  return  an  order  of  arrest, 
etc.,  to  the  plaintiff's  attorney,  amended  by  requiring  him  to  file  the  original 
papers  with  the  clerk,  in  accordance  with  the  rule,  and  to  deliver  copies  to  the 
attorney;  and  by  allowing  him,  where  the  order  is  against  two  or  more  defend- 
ants, and  it  is  not  executed  as  to  all,  to  file  a  copy  of  the  order,  instead  of  the 
original. 
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§  578.  (II)  Co.  Proc,  §  193 ;  providing  for  the  justification  of  bail,  amended 
by  requiring,  according  to  Bale  8,  the  examination  to  take  place  in  the  county 
where  one  of  the  bail  resides,  or  'where  the  arrest  was  made. 

§582.  (I)  Go.  Proc,  §  197;  allowing  a  deposit,  in  lieu  of  bail,,  amended  by 
omitting  the  limitation  that  the  defendant  must  make  the  deposit,  ^^  at  the  time 
of  his  arrest ". 

§§  584,  585.  (in)  Co.  Proc,  §§  199,  200 ;  allowing  bail  to  be  substituted  for  a 
deposit,  and  regulating  the  application  of  the  deposit,  amended,  by  allowing  such 
a  substitution,  at  any  time  before  the  right  to  give  bail  expires,  instead  of  "  at  any 
time  before  judgment;"  and  by  providing  for  the  application  of  the  deposit, 
where  the  arrest  was  made  under  our  substitute  for  a  ne  exeat,  or  where  the 
defendant  dies. 

§  586.  (11)  New  provision,  protecting  a  deposit  in  lieu  of  bail,  advanced  by  a 
third  person,  for  the  defendant,  from  attachment,  etc,  against  the  property  of 

the  latter.    See  6  Abb.  Pr.,  191 ;  8  Abb.,  N.  S.,  155. 

• 

§  587.  (I  and  II)  Co.  Proc,  §  201 ;  allowing  the  sheriff,  where  he  has  become 
liable  as  bail,  to  give  bail  accordingly,  amended  by  excepting  an  action  to  recover 
a  chattel  (48  N.  Y.,  143)*;  and  by  specifying  the  time,  after  which  he  cannot  give 
bail,  in  analogy  to  the  like  privilege  of  a  defendant  arrested. 

§  590.  (II)  New  provision,  requiring  the  sheriff,  to  file  papers  upon  an  arrest, 
with  the  clerk,  where  the  defendant  does  not  give  bail  in  ten  days. 

§  591.  (land  11)  Co.  Proc,  §  188,  first  and  last  clauses;  allowing  a  surrender 
of  a  defendant,  in  exoneration  of  his  bail,  amended  by  excluding  an  action  to 
recover  a  chattel,  and  by  making  the  limit  as  to  time,  the  expiration  of  the  time  to 
answer,  in  an  action  against  the  bail,  pursuant  to  the  decision  in  55  N.  Y.,  304. 

§  593.  (II)  Co.  Proc,  §  189 ;  allowing  bail  to  arrest  a  defendant,  for  the  pur- 
pose of  surrendering  him,  amended,  by  allowing  the  arrest  to  be  made  without 
the  State,  and  by  one  only  of  the  bail.    See  7  How.  Pr.,  212. 

§  594.  (II)  New  provision,  regulating  a  vpluntary  surrender  by  a  defendant, 
in  exoneration  of  his  bail. 

§  595,  (11)  New  provision,  regulating  the  rights,  etc.,  of  a  sheriff  who  is 
liable  as  bail,  and  of  bail  given  by  him  in  his  own  exoneration ;  in  accordance 
with  the  decisions.  * 

§  601.  (H)  2  R.  S.,  380,  383,  §§  16  and  34  (3  E.  S.,  5th  ed.,  662,  665;  2 
Bdm.,  394, 397),  and  Co.  Proc,  §  191,  relating  to  the  relief  of  bail,  and  specifying 
the  facts  which  operate  as  an  exoneration,  are  superseded  by  this  section,  which 
is  intended  to  remove  the  great  obscurities  [ot  that  section  of  the  Code,  and  to 
^bhsh  rules,  adapted  to  the  modern  practice,  and  conforming,  generally,  to 
the  intent  of  tiie  legislature. 

§§  603,  604.  (11)  Co.  Proc,  §  219,  specifying  the  cases,  in  which  a  temporary 
injunction  may  be  granted,  is  represented  by  these  two  sections,  which  separate 
the  cases,  where  the  right  to  an  injunction  depends  on  the  nature  of  the  action, 
from  those  where  it  depends  upon  a  fact,  eictrinsio  to  the  cause  of  action ; 
substitute  "judgment'*  (demanded  in  the  complaint)  for  "  relief'*,  to  prevent 
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the  practice  of  askings  in  the  complainty  for  proyisioiial  remedies ;  require  the 
act;  soaght  to  be  enjoined,  to  be  done  or  threatened,  pendente  lite ;  and  dis- 
allow an  injunction,  to  prevent  a  debtor  firom  disposing  of  his  property, 
pending  an  action  by  a  simple  contract  creditor,  to  establish  his  debt ;  these 
prorisions  according  with  the  weight  of  authority. 

§  608.  (II)  Co.  Proc.,  part  of  §  220 ;  specifying  at  what  time  an  injunction 
order  may  be  granted,  amended  by  adding,  that  where  the  complaint  is  not  made, 
at  the  time  of  granting  the  order,  it  must,  when  fnade,  be  deemed  to  hare  been 
made  at  that  time,  for  the  purpose  of  determining  the  validity  of  the  order. 

§  610.  (II)  The  first  two  sentences,  regulating  the  mode  of  service  of  an 
injunction  order,  upon  natural  persons  and  corporations,  are  new  in  form;  but 
are  in  accordance  with  the  weight  of  authority. 

§§  622,  624,  625*  (II  and  lY)  New  provisions,  relating  to  injunction 
orders;  defining  the  case,  where  the  court  is  deemed  to  ^^  finally  decide  "  that  the 
plidntifl  waa  not  entitled  to  the  order ;  providing  for  ascertaining  damages, 
sustained  by  a  third  person,  by  reason  of  the  granting  of  the  order;  and  allow- 
ing a  person,  whose  damages  are  ascertained,  to  sue  upon  the  undertaking,  given 
upon  granting  the  order,  without  leave  of  court 

§  626.  (IV)  New  provision,  designed  to  prevent  an  ex  parte  application  to 
vacate  an  injunction  order,  granted  without  notice,  from  being  made  to  a 
Judge,  other  than  the  one  granting  it,  except  in  case  of  disability,  eta 

§§  628-634.  (II)  New  provisions,  that  where  a  motion  to  vacate  an  injunction, 
made  upon  the  original  papers,  is  denied,  a  new  motion  may  be  made  upon  farther 
affidavits ;  and  that  after  either  of  such  motions  is  denied,  a  farther  motion  to 
vacate  may  be  made,  because  the  complaint,  not  made  when  the  ordcAr  was 
granted,  does  not  sustain  it;  allowing  the  court  to  require  a  new  undertaking 
of  the  plaintiff,  upon  the  hearing  of  the  motion ;  giving  a  verified  answer  the 
effect  only  of  an  affidavit,  upon  such  a  motion :  regulating  when  the  merits  of 
action  may  be  litigated  thereupon :  and  prescribing  the  mode  of  proof  of  quest- 
ions  of  fact  All  these  amendments  are  deemed  to  be  in  accordance  with  the 
weight  of  authority. 

§§  635,  636.  (I  and  II)  Go.  Proc.,  §§  227,  229,  excluding  the  last  clauses  of 
each ;  specifying  in  what  actions,  and  upon  what  proof,  a  warrant  of  attachment 
maybe  granted,  amended  so  as  to  settle  questions  of  construction,  as  to  which 
the  authorities  conflict ;  to  extend  the  remedy  to  all  cases  of  tort,  where  the  dam- 
ages are  capable  of  a  pioney  valuation ;  to  allow  it  against  a  domestic  corporation» 
in  cert£^n  cases  specified ;  and  to  reconcile  the  moonsistencies  between  these  two 
sections  of  the  Code. 

§  638.  (II)  Go.  Proc,  §  227,  last  clause;  prescribing  at  what  time  a  warrant  of 
attachment  may  be  granted^  amended,  by  adding  a  provision,  as  to  the  effect  of 
a  complaint  on  the  validity  of  the  warrant,  where  it  is  not  made,  until  after  the 
latter  is  granted ;  and  settling  the  question,  as  to  the  time  when  a  summons 
is  "  issued  ". 

§§  642,  643.  (I  and  II)  New  provisions,  to  change  the  rule  laid  down  in  7 
ISarb.,  253,  and  12  Abb.  Pr.,  324,  under  the  existing  statute,  that  it  is  a  defence  to 
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an  action  upon  an  nndertaking,  given  upon  procnring  a  warrant  of  attachment, 
that  the  warrant  was  improperly  granted ;  and  giving  the  subsequent  control  of 
the  proceedings  to  execute  the  warranty  to  the  judge  who  granted  it,  except  in 
case  of  disability,  and  subject  to  the  superior  rights  of  the  court. 

§§  645,  648.  (IV)  New  provisions,  allowing  a  warrant  of  attachment  to  be 
levied  upon  a  contingent  interest  in  real  property;  and  upon  certain  negotiable 
paper,  and  other  securities  of  municipalities,  or  individuals. 

g  651.  (Ill)  Co.  Proc,  §  236,  last  sentence;  requiring  an  officerof  a  corpora- 
tion, or  a  debtor,  to  give  a  certificate  of  the  defendant's  interest,  for  the  purpose 
of  a  levy  of  a  warrant  of  attachment,  amended  so  as  to  provide,  not  only  for  a 
refusal  to  certify,  but  for  the  giving  of  a  false  certificate. 

§§  654-658,  etc.  (I)  In  these  and  other  sections  of  the  title,  relating  to  the 
attachment  of  property,  the  provisions  of  2  R.  8.,  1-15,  §§  1-73  (3  B.  S.,  5th 
ed^  78-90;  2  Edm.,  1-15),  entitled  "attachments  against  absconding,  con- 
cealed, and  non-resident  debtors  '^  have  been  retained,  so  far  as  they  are  appli- 
cable to  a  warrant  of  attachment,  in  an  action  under  the  Code.  It  is  proposed 
to  repeal  the  remainder,  as  the  remedy  under  the  B.  S.  has  become  practically 
obsolete. 

§  659.  (Ill)  New  provision,  to  the  effect  that  the  finding  of  the  jury  upon  an 
inquisition,  where  a  third  person  claims  goods  attached,  does  not  prejudice  the 
claimant's  right  to  sue  therefor. 

§  661.  (II)  I^ew  provision,  to  supply  a  casus  omissus  in  the  statutes ;  requir- 
ing an  appraisal  of  an  attached  vessel  to  be  under  oath>  and  the  "valuation" 
thereof  to  be  returned. 

§  674.  (II)  Co.  Proc,  §  232,  that  portion  requiring  the  sheriflf  to  keep  at- 
tached property,  to  answer  the  judgment ;  amended,  in  accordance  with  4  Keyes, 
165,  so  as  to  expressly  include  the  ultimate  judgment,  where  an  appeal  is 
taken. 

§  675-680.  (II,  ni  and  IV)  In  these  sections,  which  relate  to  the  duties  of 
the  sheriff,  and  the  rights  of  parties,  in  the  course  of  the  execution  of  a  warrant  of 
attachment,  new  provisions  are  contained,  as  follows.  Allowing  the  court  to  re- 
quire the  sheriff  to  pay  into  court,  pendente  lite,  the  proceeds  of  property  sold, 
or  of  demands  collected,  even  after  his  term  ceases,  and  to  require  him  to  pay 
to  the  persons  entitled,  a  surplus  of  such  sum,  where  it  exceeds  all  process  issued 
against  the  defendant  in  the  attachment ;  allowing  the  court  to  permit  the  plain- 
tiff in  the  warrant  of  attachment  to  bring,  in  the  name  of  himself  and  the  sheriff 
jointly,  by  his  own  attorney,  actions  necessary  for  duly  executing  the  warrant ; 
at  the  same  time  relieving  the  sheriff  from  repponsibility  for  costs  in  tlie  action, 
and  dispensing  with  an  undertaking  to  him ;  and  allowing  the  court  to  permit 
the  plaintiff  to  be  joined  with  the  sheriff  in  such  an  action,  after  it  has  been 
commenced  by  the  latter,  and  to  regulate  the  conduct  of  the  action. 

§§  682-686.  (II)  In  these  sections,  the  following  clause  '^and  in  all  cases,  the 
defendant  may  move  to  discharge  the  attachment,  as  in  the  case  of  other  pro- 
visional  remedies  "  (Co.  Proc,  §  241),  is  expanded,  so  as  to  settle  doubtful  quest- 
ions, by  extending  the  privilege  to  other  persons  interested ;  including  an 
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application  to  modif  j,  or  to  increase  the  security ;  prescribing  the  proofiiy  upon 
which  the  motion  may  be  made;  regulating  the  determination  of  questions  of 
fact  thereupon ;  and  the  effect  of  the  determination  of  the  motion,  upon  a  sub- 
sequent motion  for  the  like  purpose. 

§§  687-690,  692.  (I  and  HI)  Co.  Proc,  §g  240,  241 ;  providing  for  the  dis- 
charge  of  an  attachment  of  property,  upon  giving  an  undertaking,  modified,  aa 
follows.  A  discharge  is  allowed  as  to  a  part,  as  well  as  all,  of  the  attached  goods ; 
the  sum  to  be  specified  in  the  undertaking  is  diminished  by  one-h^,  the 
present  rule  being  oppressive;  the  separate  appraisal  by  direction  of  the  judge, 
upon  such  an  application,  is  abolished,  the  appraisal  upon  the  attachment  being 
sufficient;  the  amount  of  the  undertaking  is  allowed  to  be  based  on  the  appraised 
value,  at  the  defendant's  option;  the  undertaking  is  required  to  be  filed,  and  a 
copy  to  be  served  on  the  plaintiff;  a  just  rule  is  established  as  to  the  liability  of 
sureties  in  an  undertaking,  given  by  some,  but  not  all,  of  the  defendants  (8  Alb. 
L.  J.,  302 ;  64  Barb.,  464) ;  the  provisions,  as  to  a  discharge,  are  extended  to  a 
vessel,  or  a  share  thereof;  and  general  power  is  given  to  the  court,  to  grant 
stays,  or  extensions  of  time  for  taking  the  proceedings. 

§§  693-696.  (IV)  These  are  new  provisions,  for  the  relief  of  partners,  wb»e 
partnership  goods  and  chattels  are  seized,  upon  a  levy  of  a  warrant  of  attachment 
on  the  separate  interest  of  a  member.  They  allow  the  other  partners  to  obtain 
a  discharge,  as  to  that  interest,  by  giving  an  undertaking  in  a  sum  not  less  than 
the  interest  of  the  defendant  in  the  goods  seized  upon  the  levy,  instead  of,  as 
now,  "  not  exceeding  double  the  value  of  the  goods  seized " ;  provide  for  a 
valuation  of  the  defendant's  interest ;  and  allow  the  court  to  require  the  plain- 
tiff to  have  notice  of  the  application. 

§§  698-705.  (Ill)  These  sections  contain  new  provisions,  relating  to  a  case, 
where  there  are  two  or  more  attachments  against  the  property  of  the  same  de- 
fendant, as  follows.  Where  a  vessel,  or  partnership  property  has  been  discharged 
from  attachment,  upon  giving  an  undertaking,  a  junior  warrant  cannot  be 
levied  on  the  same  property,  because  the  undertaking  is  for  the  benefit  of 
all  the  creditors ;  the  judger  who  granted  the  first  warrant  is,  in  general,  to  con- 
trol the  proceedings  under  subsequent  warrants,  except  applications  to  vacate  or 
modify  them ;  a  junior  attaching  creditor  is  allowed  to  give  security  to  prevent 
the  release  of  a  foreign  vessel,  where  the  first  plaintiff  fails  to  do  so ;  a  subsequent 
seizure  of  the  vessel,  is  forbidden,  where  it  has  been  released,  in  default  of  an 
undertaking ;  and  the  rights  of  junior  attaching  creditors  in  reference  to  actions, 
maintainable,  or  commenced  by  the  sheriff  and  the  senior  plaintiff,  in  the 
course  of  executing  the  warrants,  are  regulated. 

§§  706,  707,'  708,  710.  (II  and  IV)  Th^se  sections,  relating  to  the  enforce- 
ment of  an  execution,  issued  upon  a  judgment,  rendered  in  an  action,  wherein 
a  warrant  of  attachment  has  been  issued,  contain  new  provisions,  as  follows. 
The  execution  must  issue  to  the  sheiiff  who  levied  the  warrant  in  the  action, 
although  his  term  has  expired,  unless  another  person  is  designated  by  law; 
where  the  summons  was  served  without  the  State,  or  otherwise  than  person- 
ally, upon  a  non-resident,  etc.,  the  judgment  can  be  enforced  against  the 
attached  property  only,  the  courts  having  decided  that  such  a  judgment  is 
■imply  "  in  rem ; "  in  other  cases  (provided  for  in  Oo.  Proc,  §  237,  subd.  2),  the 
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Older  in  which  the  sheriff  mast  resort,  to  the  different  species  of  property  of  the 
ezecntion  debtor,  after  applying  the  proceeds  of  collections  and  sales  of  attached 
property,  is  carefnlly.  regulated,  the  present  roles  npon  this  subject  being  yery 
obscure;  and  provision  is  made  for  the  disposition,  after  satisfaction  of  the 
judgment^  of  books  and  other  vouchers  seized  by  the  sheriff,  and  for  the  sub- 
Btitution  of  the  defendant  as  plaintiff,  in  actions  instituted  by  the  sheriff. 

§  713.  (Ill)  Co.  Proc,  §  244,  subd.  1, 2, 6,  and  first  half  of  subd.  3  ;  relating 
to  the  appointment  of  a  receiver;  amended,  so  as  to  confine  the  provisions  to 
an  action,  and  to  property  which  is  the  subject  thereof,  including  the  income  of 
property ;  to  allow  an  application,  before  judgment,  by  any  person  "  interested  " 
in  the  proj)erty ;  and  to  exclude  cases,  where  judgment  on  default  can  be  had, 
without  applying  to  court 

§§  714,  715.  (IV)  New  provisions,  requiring  notice  of  an  application  for 
a  receiver,  and  regulating  the  receiver's  bond. 

§§  717,  718.  (IV)  Co.  Proc,  part  of  §  244;  allowing  the  court  to  order  a 
depositor  delivery  of  property,  the  possession  of  which  is  admitted  by  the  defend- 
ant, extended,  so  as  to  include  real  property,  and  amended,  so  as  to  exclude 
a  debt;  to  require  notice  of  the  application  for  the  order;  and  to  make  the  order 
discretionary.  The  object  of  these  amendments  is  to  prevent  the  abuses,  to 
which  this  power,  if  exercised  as  broadly  as  the  statute  now  permits,  may  lead. 

§  719.  (IV)  New  provision,  that  where  a  plaintiff  applies  for  an  arrest, 
injunction,  and  attachment,  or  two  of  them,  in  the  same  action,  he  may  be 
required  to  elect  which  remedy  he  will  adopt,  except  in  actions  against  gov- 
ernment defaulters,  etc. 

§§  729,  730.  (II)  2  B.  8.,  656,  §§  33  and  34  (3  E.  S.,  5th  ed.,  870 ;  2  Edta., 
576) ;  relating  to  the  sufficiency  of  bonds  in  judicial  proceedings,  extended  to 
undertakings. 

§  732.  (II)  New  provision,  relating  to  payment  into  court  of  money  ten- 
dered, after  suit  brought,  in  accordance  with  the  practice  in  such  oases,  the 
statute  being  now  silent  thereupon. 

§  738.  (II)  Oa  Proc,  part  of  §  385 ;  allowing  a  defendant  to  offer  to  compro- 
mise the  action,  amended  by  extending  the  right  to  one  of  several  defendants, 
where  the  action  is  severable ;  by  requiring  the  offer  to  be  made  before  the  trial ; 
and  by  prohibiting  costs,  to  a  plaintiff  refusing,  etc.,  from  the  time  of  the  ofle^ 
only.    See  15  How.  Pr.,  430. 

§  739.  (II)  Co.  Proc.,  part  of  §  385 ;  allowing  a  plaintiff  to  offer  to  compro- 
mise a  counterclaim,  amended  so  as  to  apply  to  a  case,  where  the  counterclaim 
wduces  the  plaintiff'd  claim  below  fifty  dollars. 

§§  740-742.  (n  and  IV)  New  provisions,  requiring  an  attorney,  who  makes 
or  accepts  an  offer  to  compromise,  to  annex  an  affidavit,  showing  his  authority ; 
^F^gnlating  the  right  to  move  the  cause  for  trial,  and  the  effect ^f  so  doing,  where 
the  offer  is  made  within  ten  days  before  the  trial;  and  providing  for  setting 
^e  a  ]udgment,^entered  by  collusion  upon  an  offer,  in  accordance  with  the 
intimations  of  the  authorities. 
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§§  743,  754.  (II)  These  sections  contain  the  general  proTisions  of  the  R  8s 
and  amendatory  acts,  relating  to  the  payment  of  money  into  conrt,  and  the  dis- 
position thereof,  amended  so  as  to  conform  them  to  the  present  judicial  system, 
and  to  the  general  rules  on  the  subject,  some  of  which  are  embodied  in  the  text 

§  757.  (IV)  Co.  Proc,  §  121,  second  sentence ;  allowing  the  court  tq  permit 
an  action  to  be  continued  where  a  sole  party  dies,  amended  so  as  to  permit  the 
court  also  to  compel  such  continuance. 

§§  759,  760.  (II  and  IV)  2  B.  S.,  184,  §§  108, 109, 115, 117, 120  and  121  (% 
Edm.,  191) ;  relating  to  the  continuance  of  an  action,  where  part  of  one  or  more 
causes  of  action  suryives,  after  the  death  of  one  of  several  parties,  amended,  so 
as  to  adapt  the  provisions  to  the  existing  judicial  system,  and  to  provide  for  a 
cross  action,  in  such  a  case,  where  a  defendant  desires  to  bring  in  a  new  party 
plaintiff. 

§  764.  (II)  Co.  Proc,  §  121,  fourth  sentence ;  preventing  the  abatement  of  an 
action  for  a  wrong,  after  verdict  rendered,  amended  so  as  to  except  a  case  where 
the  verdict  is  set  aside,  the  court  of  appeals  having  so  held. 

§  772.  (II  and  IV)  Co.  Proc,  §  324,  and  id.,  §  401,  subd.  3 ;  regtdating  ex 
parte  orders  in  an  action,  amended,  so  as  to  extend  the  prohibition,  against  a 
stay  of  proceedings,  by  a  county  judge,  after  verdict,  to  a  similar  stay  after  a 
referee's  report,  or  the  decision  of  the  court  without  a  jury ;  and  to  except  from 
the  cases,  where  an  ex  parte  order,  made  out  of  court,  may  be  vacated  ex  parte, 
by  the  judge  granting  it,  an  order  granting  a  provisional  remedy. 

§  777.  (IV)  New  provision,  designed  to  prevent  an  application  for  judgment 
upon  default,  ex.  gr.,  in  a  divorce  case,  from  being  made  at  a  term  held  by  one 
judge,  after  a  prior  application  therefor  has  been  refused,  at  a  term  held  by 
another  judge,  except  where  the  latter  application  is  founded  upon  new  facts, 
or  is  substantially  a  continuation  of  the  former. 

§§  781-785.  (II)  Co.  Proc,  §  405 ;  giving  power  to  enlarge  the  time  for  tak- 
ing proceedings  in  an  action,  amended  by  distinguishing  the  cases  where  the 
time  has  expired,  from  other  cases;  by  specifying  what  judges  may  make  the 
order  in  the  former  class ;  by  requiring  service  of  a  copy  of  the  affidavit  in 
motions  upon  notice ;  by  enumerating  the  cases  where  neither  a  court  nor  a 
judge  pan  grant  relief,  including  an  extension  of  the  time  to  appeal,  either 
before  or  after  it  expires ;  and  by  qualifying  the  prohibition,  in  the  case  of  an 
appeal,  or  a  motion  to  set  aside  a  judgment,  in  favor  of  the  representative,  etc, 
of  a  decedent  in  certain  cases. 

§  788.  (IV)  Co»  Proc,  §  407 ;  regulating  the  computation  of  time,  amended, 
by  excluding,  where  an  act  is  to  be  done  in  two  days,  an  intervening  Sunday 
or  legal  holiday. 

§  790.  (rV)  New  provision,  granting,  in  accordance  with  the  uniform  prao- 
tice,  a  preference  of  criminal  over  civil  causes. 

§  791.  (II)  In  this  section,  are  collated  and  arranged  the  numerous  existing 

provisions  of  law,  governing  preferences  among  civil  causes.    The  only  snb- 

stantial  changes  made  are,  that  certain  causes,  to  which  the  people  or  the 

New-York  commissioners  of  pilots  are  parties,  are  placed  (in  subd.  1,  2  and  i)} 
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at  the  head  of  the  list;  a  canse  in  the  court  of  appeals,  where  a  party  has  died, 
pendente  lite,  and  the  i)endency  of  which  prevents  the  settlement  of  a  dece- 
dent's estate,  is  preferred  before,  instead  of  after  other  testamentary  causes, 
the  court  of  appeals  having  so  held ;  and  a  qualified  preference  has  been  accorded, 
for  reasons  of  humanity,  to  a  defendant,  actually  in  custody. 

§  793.  (II)  New  provision,  substantially  in  accordance  with  the  existing 
practice,  prescribing  in  what  cases  an  order  must  be  obtained,  to  secure  the 
benefit  of  a  statutory  preference. 

§  797.  (IV)  Co.  Proc,  §§  409,  410  and  411 ;  prescribing  the  manner  of  ser- 
vice of  papers  in  an  action^  amended  so  as  to  allow  service  through  the  post- 
office  in  all  cases,  and  by  deposit  in  an  ofiice  letter-box,  if  any,  where  the  ofiice 
is  locked. 

§  798.  (II)  Co.  Proc,  §  412;  relating  to  double  time,  where  the  service  of  a 
paper  is  by  mail,  amended,  so  as  to  remove  a  doubt,  as  to  whether  forty  days 
are  allowed  to  answer,  etc.,  where  a  copy  of  the  previous  pleading  was  served 
by  mail ;  some  judges  having  held  that  only  twenty  days  are  allowed. 

§  801.  (IV)  New  provision,  allowing,  in  New- York  city,  a  paper  served,  in 
an  action,  through  the  post-office,  to  be  deposited  in  a  branch  post-office. 

§§  803-809.  (II  and  IV)  Co.  Proc,  §  388,  and  2  R.  S.,  199,  §§  21-27  (3  B. 
S.,  5th  ed.,  293 ;  2  Edm.,  207) ;  providing  for  discovery,  etc,  of  books  and 
papers,  both  of  which  statutes  have  been  held  to  be  in  force,  consolidated, 
and  subjected  to  such  changes  as  are  necessary,  to  point  out  clearly  each  step 
in  the  proceedings,  and  to  provide  against  some  abuses,  for  which  the  present 
practice  affords  room,  as  follows.  The  power  to  order  the  discovery,  etc.,  is 
extended  to  all  courts  of  record,  except  justices'  courts  in  cities;  a  referee  may 
be  appointed  to  superintend  the  discovery  or  inspection,  and  certify  as  to  com- 
pliance or  non-compliance  with  the  order,  and  his  compensation  is  provided 
for;  the  threat  of  future  punishment,  in  the  order  directing  a  discovery,  etc.,  is 
to  be  omitted,  being  a  mere  brutum  fulmen.     See  55  N.  Y.,  518. 

§§  810-815.  (II  and  IV)  Provisions,  new  in  form,  but  substantially 
according  with  the  rules  and  settled  practice,  respecting  bonds  and  under- 
takings: to  the  effect,  that  every  such  instrument  must  be  acknowledged; 
that  a  party  need  not  join  with  the  sureties,  and  that  one  surety  is  sufficient^ 
except  when  otherwise  expressed ;  regulating  the  affidavit  of  a  surety,  and  the 
approval  of  the  instrument;  allowing  more  than  one  surety  to  justify,  where  a 
surety  is  required  in  a  bond,  etc,  for  more  than  ten  thousand  dollars ;  prescrib- 
ing  the  mode  of  obtaining  leave  to  sue  upon  a  bond,  etc.,  in  form  to  the  people, 
but  for  the  benefit  of  a  private  person ;  and  expressing  the  rule  of  36  N".  Y., 
619,  that  after  the  substitution  of  a  party,  a  bond,  etc,  before  given,  remains 
valid. 

§§  821,  822.  (11)  These  sectigns  are  intended  as  substitutes  for  Co.  Proc, 
§  274,  second  sentence,  which  is  very  obscure.  They  provide  for  judgment  of 
dismissal  of  the  complaint  as  against  one  of  several  defendants,  for  failure  to 
serve  the  summons  upon  him ;  and  for  the  like  dismissal,  as  against  a  defendant; 
generally,  for  failure  to  bring  the  issue  to  trial.  See  new  Bule  45,  of  1875. 
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§  827.  (II)  A  provision,  modelled  upon  §  77  of  the  judiciary  aot  of  1847  (oh. 
280),  allowing  special  references,  in  certain  cases  not  elsewhere  provided  for; 
including  those,  where  the  former  court  of  chancery  had  power  to  refer  inter. 
locutory  matters  to  a  master. 

§§  829,  830.  (II  and  IV)  Oa  Proa,  §  399;  specifying  the  cases  where  a 
party,  etc.,  cannot  be  examined  as  a  witness,  about  a  transaction  with  a  person 
deceased,  etc.,  amended,  so  as  to  confine  the  rule  to  the  trial  of  an  action,  or  the 
hearing,  on  the  merits,  of  a  special  proceeding,  a  tendency  having  been  shown 
in  a  decision,  to  extend  this  prohibition  to  a  motion  for  an  injunction,  etc.,  con- 
trary to  the  presumed  intent  of  the  legislature;  also  by  omitting  the  rbquire- 
ment  that  the  person  disabled,  eta,  must  be  so,  at  the  time  of  the  trial,  in  order 
to  prevent  a  collateral  issue  from  arising,  as  to  the  restoration  of  sanity  to  one 
judicially  declared  to  be  a  lunAtic:  and  by  extending  the  prohibition^ to  the 
husband  or  wife  of  the  party.  The  other  changes  are  phraseological,  and 
intended  to  promote  perspicui^. 

§  832.  (I)  l^ew  provision,  that  a  conviction  for  a  crime  does  not  disqualify  a 
witness,  but  may  be  proved  to  aflfect  the  weight  of  his  testimony;  the  courts 
having  held,  that  a  person  so  convicted  is  a  witness  in  his  own  behalf,  under  the 
act  of  1869  (ch.  678) ;  and  this  section  being  intended  to  abolish  the  rule,  ex- 
cluding such  a  person,  where  he  is  not  a  party,  which  is  believed  to  be  a  relic 
of  the  old  common  law  rule,  the  preservation  of  which  is  contrary  to  the  spirit 
of  modem  legislation. 

§  835.  (IV)  New  provision,  taken  substantially  from  the  proposed  code  of 
civil  procedure  of  1850,  forbidding  an  attorney  to  testify,  as  to  a  professional 
communication ;  thereby  incorporating  the  common  law  rule,  upon  that  subject, 
into  the  statute. 

§  836.  (IV)  New  provision,  that  the  prohibitions  against  a  minister,  physician, 
or  attorney,  testifying  to  communications,  apply,  except  where  the  party  «iti- 
tled  to  object  is  present  and  consents;  inserted  to  obviate  the  rule,  laid  down  in 
14  Wend.,  637,  etc.,  according  to  which,  these  prohibitions  do  not  apply,  where 
there  is  a  default. 

§  840.  (Ill)  2  R.  S.,  406,  g  77  (3  R.  S.,  5th  ed.,  691 ;  2  Edm.,  423);  making 
a  seal  upon  an  instrument,  presumptive  evidence  of  a  consideration,  in  an 
action  or  defence  relating  thereto,  amended,  by  omitting  the  qualification,  and 
by  applying  the  provision  to  all  executory  instruments. 

§  842.  (II)  2  R  S.,  284,  §  49  (3  R.  S.,  5th  ed.,  474;  2  Edm.,  294),  and  other 
statutes;  prescribing  who  may  administer  oaths,  etc,  collated,  and  amended,  by 
striking  out  obsolete  officials,  and  by  adding  mayors,  surrogates'  clerks,  deputy 
and  special  deputy-clerks,  and  deputy  and  special  deputy  county  clerks. 

§  843.  (IV)  The  first  sentence  is  a  new  general  provision,  that  any  officer,  or 
member  of  a  board,  committee,  etc.,  authorized  by  law  to  hear  evidence,  may 
administer  an  oath  for  that  purpose. 

§  844.  (IV)  New  provision,  that  an  oath,  etc,  may  be  administered,  without 
the  State,  by  any  officer,  qualified  to  take  an  acknowledgment  of  a  deed,  for 
use  within  the  State. 
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§  860.  (II)  2  R  S.,  408,  §§  87,  88  (3  R  8^  5th  ed.,  692;  2  Edm.,  425);  pro- 
Tiding  for  an  inqniry,  respecting  the  belief,  by  a  witness,  in  a  Supreme  Being, 
who  will  punish  false  swearing,  omitted,  as  nnconstitutional  (Oonst.  1846,  Art 
1>  §  ^)  9  ^^d  ^^9  §  ^^9  allowing  the  court  to  question  a  witness,  as  to  his 
capacity,  remodelled  accordingly. 

§  851.  (IV)  A  new  provision,  to  the  eflFect  that  a  person  swearixg,  etc.,  in 
any  form,  where  an  oath  is  authorized  by  law,  is  lawfully  sworn,  and  may  be 
gnilty  of  perjury,  etc.;  intended  to  obviate  questions,  where  the  precise  form, 
pieecribed  by  the  statute,  has  not  been  followed,  as,  for  instance,  where  a  book, 
other  than  the  Bible,  was  used. 

§§  853,  854.  (Ill)  2  B.  S.,  400,  §  43  (3  E.  S.,  6th  ed.,  683;  2  Edm.,  417); 
prescribing  the  penalty  for  disobeying  a  subpoena,  extended  to  an  order,  requir- 
ing a  person  to  attend  and  be  examined  :  and  id.,  §  44,  allowing  a  judge,  or  a 
commissioner  taking  depositions,  to  issue  a  summons  to  a  witness  (§  854), 
extended  so  as  to  include  the  provisions  of  many  special  statutes,  in  pari 
materia ;  and  thus  apply  to  a  subpoena  in  all  cases,  except  proceedings  in  an 
action,  and  depositions,  which  are  separately  provided  for. 

§  861.  (I)  2  E.  8.,  402,  §  62  (3  B,  S.,  5th  ed.,  685;  2  Edm.,  418);  allowing 
a  judge  to  discharge  an  arrested  witness,  when  the  court  is  not  in  session, 
amended,  by  omitting  the  qualification. 

§  862.  (IV)  The  second  sentence  is  new,  permitting  a  judge,  generally,  to 
discharge  from  arrest  a  witness,  subpoenaed  in  an  action  or  special  proceeding. 

§  864.  (HI)  2  B.  S.,  402,  §  55  (3  B.  S.,  5th  ed.,  685  ;  2  Edm.,  419);  requir- 
ing the  sheriff  to  discharge  from  an  illegal  arrest,  a  witness  who  swears  that  he 
has  been  subpoenaed,  eta,  amended  so  as  to  require  the  witness  to  annex  to  the 
affidavit,  the  subpoena  ticket,  etc.,  or  to  swear  that  it  is  lost. 

§  866.  (Ill)  L.  1838,  ch.  129  (1  R  S.,  6th  ed.,  868 ;  4  Edm.,  549) ;  allowing 
any  court  of  record  to  remove  certain  official  records  by  subpoena,  amended,  by 
confining  the  power  to  the  supreme  court,  the  superior  city  courts,  and  the 
county  courts ;  and  by  extending  the  provision  to  a  trial  by  a  referee. 

§§  867-869.  (IV)  New  provisions ;  intended,  on  the  one  hand,  to  increase 
the  efficiency,  and,  on  the  other,  to  preyent  abuses,  of  the  subpoena  duces  tecum, 
which  often  occur  under  the  existing  statute.  Section  867  renders  it  necessary 
to  procure  an  order,  before  a  person  shall  be  compelled  to  produce  his  books 
of  account,  partly  to  check  the  too  frequent  practice  of  arbitrarily  and  unnec- 
essarily requiring  third  persons  to  produce  their  private  books ;  and  partly  to 
abolish  the  practice  of  describing  the  books  required,  in  such  general  and  com- 
prehensive terms,  as  to  render  obedience  to  the.  subpoena  very  inconvenient. 
Section  868  requires  the  books  qf  a  corporation,  whether  it  is  or  is  not  a  party, 
to  be  produced  under  a  subpoena  duces  tecum,  no  solid  reason  being  perceived 
for  the  rule,  ]aid  down  in  certain  decisions,  that  those  bodies  are  exempted 
from  the  ordinary  rule.  Section  869  provides  that  where  a  public  officer,  or 
an  officer  of  a  corporation,  is  required  to  bring  books  into  court,  it  is  sufficient, 
if  he  sends  the  books  by  an  employee,  competent  to  testify  respecting  them ; 
unless  he  is  specially  required  to  attend  in  person. 
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gg  870-886.  (n,  III  and  IV)  These  sections  consolidate  the  proyidons  of 
the  B.  S.f  and  amendatory  acts,  and  of  the  Code  of  Procedure,  relating  to  the 
examination  of  a  party  before  trial ;  taking  depositions  de  bene  esse;  perpetn- 
ating  testimony;  taking  depositions  by  consent;  §nd  taking  depositions  for  the 
purpose  of  a  motion ;  and  provide  a  uniform  method  of  procedure.  The  notable 
changes  made  in  the  law  are  as  follows.  The  distinction,  whereby  the  deposition, 
where  testimony  is  perpetuated,  cannot  be  read  on  the  trial,  unless  the  witness 
is  dead  or  sick,  though  removed  from  the  State,  is  swept  away.  Where  no  action 
is  pending,  the  expected  adverse  parties  must  be  of  full  age,  and  must  reside 
or  sojourn  within  the  State  (§  872,  subd.  6).  The  person^  to  be  exaniined  is 
to  be  served  with  a  subpoena,  a  penalty  for  disobedience  to  which  is  suppUed 
by  §  874,  second  sentence,  supplying  an  omission  in  the  R.  S.  The  judge  is, 
in  all  cases,  to  prescribe  the  time  of  service  of  a  copy  of  the  order  of  examina- 
tion, and  of  the  affidavit,  on  the  parties  and  the  witness,  or  their  attorneys  (§§ 
873,  876).  Sections  877  and  878  are  new,  and  provide  for  an  application,  by 
any  party,  to  vacate  the  order,  or  to  take  further  testimony,  and  regulate  the 
proceedings  thereupon.  The  chief  object  of  this  amendment  is  to  require  such 
questions  to  be  determined,  before  the  deposition  is  offered  in  evidence.  A 
deposition  by  consent  may  be  taken  orally  (§  879).  Substantial  objections  may 
6e  taken  at  the  trial,  without  being  noted  in  the  deposition  {§  883).    Section 

885  amends  Go.  Proc,  §  401,  subd.  1,  relating  to  a  deposition  for  a  motion,  so 
as  to  remove  obscurities,  and  prevent  abuses  to  which  it  is  liable.    And  section 

886  prevents  inconvenience  to  a  non-resident  witness,  by  requiring  his  examin- 
ation to  be  in  the  county  where  the  subp<Bnai^  served,  unless  otherwise  specially 
directed. 

§§  887-913.  (I,  II  and  lY)  These  sections  constitute  an  article,  relating  to 
^^  Depositions  taken  without  the  State,  for  use  within  the  State.'^  The  existing 
provisions  of  the  B.  S.,  which  have  remained  substantially  unchanged  since 
their  enactment,  have  become,  in  many  cases,  unsuited  to  the  present  condition 
of  affairs.  Their  numerous  arbitrary,  technical,  and,  in  some  respects,  incon- 
sistent requirements,  have  caused  them  to  fall  into  comparative  disuse ;  parties 
often  preferring,  when  they  can  do  so,  to  avoid  these  inconveniences,  by  taking 
such  depositions,  by  consent,  in  a  manner  devised  by  themselves.  For  many 
cases,  which  are  of  frequent  occurrence  in  the  larger  cities,  especially  when 
testimony  is  to  be  taken  in  a  foreign  country,  the  existing  statutes  are  inade- 
quate. We  have  remodelled  those  provisions,  so  as  to  remove  these  evils ;  partly 
by  relaxing  the  arbitrary  and  technical  rules,  where  testimony  is  taken,  as  now 
provided  by  law,  upon  a  commission,  with  interrogatories  annexed ;  and  paitij 
by  providing  new  .methods  of  taking  testimony,  upon  commission,  or  without  a 
commission ;  allowing  the  court  to  resort  to  the  old,  or  one  of , the  new  methods, 
as  the  exigency  of  the  case  requires.  Under  the  latter  head,  we  have  made  gen- 
era), some  of  the  provisions  of  L.  1853,  ch.  387,  enacted  for  the  superior  conrt 
of  Buffalo,  and  which  have  become  very  popular  with  practitioners  in  that  court 
These  changes,  stated  more  in  detail,  are  as  follows.  A  commission  may  issue 
where  the  witness  is  "  not  within  the  State,"  although  he  is  a  resident ;  and 
to  carry  a  final  judgment  into  effect;  or,  in  certain  cases,  where  an  appeal  is 
pending,  or  even  before  joinder  of  issue  (§§  887-888).  A  commission  may 
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issue,  to  take  depositionB  upon  oral  interrogatories  (§  898).  Or  testimony  may 
l>e  ti&en  in  a  method  eyen  less  restrained,  by  resorting  to  an  open  commission, 
or  an  order  to  take  depositions  (§  894).  Bnt  these  two  last  lAethods  cannot 
be  followed  withont  the  U.  S.,  or  as  against  infants  or  incapacitated  persons 
(§  895).  Where  written  interrogatories  are  not  used,  the  mqde  of  examination 
is  carefolly  regulated  (§  900).  A  form  of  a  certificate  is  prescribed  for  all  cases, 
by  §  902 ;  and  various  arbitrary  and  technical  rules  are  swept  away  by  the 
provision  of  §  903,  making  the  certificate,  in  all  cases,  a  good  return  to  a 
comniission.  Depositions  in  foreign  countries  may  be  ordered  to  be  taken  in  a 
foreign  language  (§  912).  Power  is  given  to  order  letters  ^rogatory  to  issue, 
where  tlie  ends  of  justice  will  be  better  subserved  thereby,  than  by  a  commis- 
sion (§  913).  See  1  Hun,  76 ;  1  Barb.  Oh.  Pr.,  306.  Substantial  objections  may 
be  taken  at  the  trial,  without  being  specified  at  the  time  of  taking  the  deposi- 
tion ;  and  the  effect  of  the  testimony  taken  by  deposition  is  carefully  regulated 
(§§  900,  911). 

§  922.  (U)  This  section,  new  in  iiJB  general  form,  suppUes  the  place  of 
numerous  special  statutes,  making  official  certificates  presumptive  evidence. 

§  923.  (I)  L.  1833,  ch.  271,  §  8  (3  E.  S.,  5th  ed.,  474;  4  Edm.,  619) ;  making  a 
notary's  certificate  evidence,  amended  so  as  to  settle  the  question  whether  an 
affidavit  is  required  to  exclude  the  certificate,  in  addition  to  a  verified  answer. 
See  2  Hill,  227 ;  61  N.  T.,  84. 

§§  929-931.  (Ill)  These  sections  reduce  from  53  to  28  lines,  the  cumbrous 
and  tautologous  language  of  L.  1863,  ch.  206  (6  Edm.,  89),  as  amended  by  L. 
1869,  ch.  589  (7  Edm.,  460),  making  books  of  a  foreign  corporation,  evidence ; 
and  remove  obscurities  of  expression. 

§  932.  (Ill)  1  B.  a,  184,  §g  8  and  12  (1  Edm.,  184) ;  aUowing  a  statute  to  be 
read  from  the  State  paper,  etc.,  until  3  months  after  the  close  of  the  session  of 
the  legislature,  amended,  by  substituting  six  months,  so  as  to  provide  for  the 
ordinary  delay  in  issuing  the  volume  of  the  session  laws. 

§  933.  (n)  Provision,  new  in  form,  covering  many  special  provisions,  mak- 
ing duly  certified  copies  of  papers,  filed  with  various  officers,  presumptive  evi- 
dence. 

§  939.  (II)  2  R.  S.,  269,  §§  246,  247  (3  R.  S.,  6th  ed.,  467 ;  2  Edm.,  278) ; 
making  a  transcript  of  a  justice's  docket,  evidence,  amended,  by  requiring 
the  county  clerk's  certificate  to  state  his  acquaintance  with  the  justice's  hand- 
writing. 

§  947.  (IV)  New  provision,  making  an  exemplified  copy  of  the  record  of  a 
conveyance  of  land  without  the  State,  presumptive  evidence,  when  the  original 
cannot  be  produced. 

§  948.  (II)  L.  1836,  ch.  439,  §  1  (3  B.  S.,  5th  ed.,  678  ;  4  Edm.,  639)  ;  mak- 
ing a  transcript  of  the  docket  of  a  justice  of  an  adjoining  state,  presumptive 
evidence  of  certain  matters,  amended  so  as  to  remove  the  singular  obscurity  of 
the  provisions  of  the  original,  particularly  the  ^^  transcript  of  his  jurisdiction  in 
said  cause." 

§  964.  (U)  Go.  Proc,  §  260 ;  defining  '' issues  of  flAOt,"  amended,  to  provide 
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for  material  allegationa  in  an  answer,  not  reqniring  a  reply,  and  upon  which  an 

issue  of  law  is  not  joined  ;  and  for  denials  in  a  reply. 

» 

§  965.  (I)  So  framed  as  to  abolish  the  trial  at  bar.  2  R  S.,  409,  §  1  (2  Edm., 
426).  . 

g§  966,  967.  (II)  The  second  sentence  of  section  966  is  a  new  provision, 
that  an  issue  of  law,  presented  by  a  pleading  of  one  or  more  of  seyeral  defend- 
ants, may  be  tried  separately ;  but  that  issues  of  fact,  triable  in  the  same  man- 
ner, shall  be  tried  together.  The  second  sentence  of  section  967,  is  a  new 
proTision,  directing  the  mode  in  which  the  court  may  change  the  order  of  trial 
of  the  yarious  issues,  or  direct  separate  trials. 

§§  970-972.  (II)  Go.  Proc,  §  254 ;  expanded  and  amended,  so  as  to  provide 
for  the  trial  by  jury,  of  specific  questions  of  fact,  in  actions  triable  by  the 
court,  where  a  jury  trial  is  of  right,  and  where  it  is  discretionary;  and  so  as  to 
require  the  remaining  issues  of  fact,  to  be  tried  separately  &om  the  juiy  trial 

§  973.  (IV)  New  provision,  referring  to  the  case  provided  for  in  §  486, 
ante,  and  regulating  the  mode  of  trial,  where  the  complaint  demands  legal  and 
equitable  relief,  in  the  alternative,  as  allowed  by  that  section. 

§  974.  (II)  N'ew  provision,  regulating  the  mode  of  trial  of  an  issue  of  fact; 
arising  upon  a  counterclaim,  upon  which  an  affirmative  judgment  is  demanded, 
applicable  chiefly  to  cases,  wher^an  equitable  cause  of  action  is  interposed,  as  a 
counterclaim  to  a  legal  demand. 

§  977.  (II  and  IV)  Co.  Proc,  §  256,'  amended,  in  that  portion  relating  to 
notes  of  issue,  so  as  to  require  the  note  of  issue  to  show  how  the  issue  is  triable, 
and  to  allow  the  general  rules  of  practice  to  regulate  the  time  of  filing  it.  The 
latter  amendment  is  proposed,  in  consequence  of  a  suggestion  from  one  of  the 
justices  of  the  supreme  court,  that  a  note  of  issue  should  be  filed  14  days  before 
the  trial. 

§§  980,  981.  (II)  Co.  Proc,  §§  258,  259 ;  relating  to  bringing  issues  to 
trial,  and  furnishing  copies  of  the  pleadings  to  the  court,  made  to  apply  to  all 
trials,  instead  of  being  confined,  as  now,  to  jury  trials. 

§  982.  (II)  Co.  Proc,  §  123;  providing  what  actions  are  triable  in  the  county 
where  the  subject  of  the  action  is  situated,  amended  by  specifically  enumerat- 
ing the  actions,  thus  settling  the  conflict  of  authorities,  as  to  whether  equitable 
actions  are  included;  and  by  excluding  a  case,  where  all  the  land  is  situated 
without  the  State,  in  accordance  with  the  authorities. 

§  983.  (I)  Co.  Proc,  §  123,  subd.  4,  amended  by  making  an  action  for  a 
chattel  distrained,  or  to  recover  damages  for  distraining  it,  triable  in  the  county 
where  the  cause  of  action  arose,  instead  of  where  the  chattel  is  situated ;  becanfie 
the  title  to  real  property  is  generally  involved  in  the  trial. 

§  986.  (II)  Co.  Proc,  §  126,  amended,  in  that  portion  relating  to  a  demand 
for  a  change  of  the  place  of  trial,  by  requiring  the  demand  to  be  served  with  or 
before  the  copy  of  the  answer,  and  regulating  the  practice,  where  the  demand  is 
not  acceded  to,  so  as  to  settle  conflicts  of  authority,  and  abolish  diversities  of 
practice. 
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§  989.  (11)  New  proTision,  specifying  the  time  when  an  order  changing  the 
place  of  trial  takes  effect;  and  settling  a  conflict  of  authority^  as  to  where  an 
appeal  from  such  an  order  is  to  be  heard. 

§§  990,  991.  (II)  New  provisions,  concerning  the  place  of  trial  of  an  issue  of 
law  ;  and  confining  the  article  relating  to  the  '^  place  of  trial  '^  of  actions,  to 
the  supreme  court. 

§§  992,  993.  (II)  New  provisions,  prohibiting  exceptions  to  rulings  on 
questions  of  fact,  thus  settling  a  conflict  of  authority,  as  to  their  necessity; 
and  giving  a  finding,  without  evidence,  or  a  refusal  to  find  a  fact,  by  the  court 
or  a  referee,  the  effect  of  a  ruling  on  a  question  of  law. 

§  994.  (n)  Co.  Proc,  §  268,  first  sentence;  providing  for  taking  exceptions 
to  rulings  on  questions  of  law,  upon  a  trial  by  the  court,  after  the  cause  is  sub- 
mitted, amended  by  adding,  according  to  Eule  39,  that  the  time  for  filing  the 
exceptions  dates  from  service  of  a  copy  of  the  decision,  and  notice  of  entry  of 
judgment;  and  by  making  this  section  apply  to  a  trial  before  a  referee. 

§  997.  (II)  Go.  Proa,  §§  264  and  268,  in  so  far  as  they  relate  to  the  prepara- 
tion of  "cases",  etc.;  amended,  by  abolishing  the  perplexing  confusion,  as  to 
"  cases  **,  "  exceptions  ",  and  "  cases  containing  exceptions  " ;  by  requiring  the 
judge's  or  referee's  signature,  to  protect  him  from  misrepresentation  ;  and  by 
dispensing  with  the  insertion,  in  a  case,  of  a  ruling  of  law  or  finding  of  fact, 
appearing  in  the  decision,  or  report. 

§  998.  (11)  New  provision,  specifying  in  what  instances  an  appeal  may  be 
heard  without  a  "  case " ;  including  an  appeal  from  a  judgment,  where  the 
exceptions  were  taken  only  to  rulings  appearing  in  the  decision  or  report.  See, 
also,  Bule  41. 

§  999.  (rV)  Co.  Proc,  §  264;  providing  for  a  motion  for  a  new  trial  on  the 
judge's  minutes,  amended  so  as  to  remove  a  defect,  commented  on  by  the  author- 
ities, by  substituting  the  words,  "because  the  verdict  is  for  excessive  or  insuffi- 
cient damages,  or  otherwise  contrary  to  the  evidence,  or  contrary  to  law  ",  for 
the  words,  "for  insufficient  evidence  or  for  excessive  damages". 

§  1000.  (II)  Co.  Proc,  §  265 ;  so  far  as  it  relates  to  the  power  of  the  court  to 
order  exceptions  to  be  heard,  in  the  first  instance,  at  the  general,  term,  amended, 
by  adding  a  provision,  recognizing  the  power  to  revoke  or  modify  such  an  order, 
in  accordance  with  the  ruling  in  Post  v.  Hathorn,  54  N.  Y.,  147. 

§  1002.  (II)  Co.  Proc,  §  265,  first  half  of  first  sentence;  relating  to  a  motion 
for  a  new  trial,  made  at  special  term,  amended,  by  adding  a  provision  to  prevent 
the  ceview  of  the  decision  of  one  judge,  by  another  of  equal  rank. 

§§  1003,  1004.  (II)  New  provisions,  regulating  a  motion  for  a  new  trial, 
after  the  trial  of  specific  questions  of  fact  in  an  equity  action,  by  a  jury,  or  by 
a  referee,  in  accordance  with  Birdsall  v.  Patterson,  51  N.  Y.,  43 ;  Vermilyea 
T.  Palmer,  52  N.  Y.,  471,  and  other  cases. 

§  1007.  (IV)  New  provision,  allowing  the  judge  to  treat  the  stenographer's 
notes  as  his  own  mihutes,  for  the  purposes  of  a  motion  for  a  new  trial. 

§  1009.  (II)  Co.  Proc,  part  of  §  266 ;  treating  of  the  mode  of  waiver  of  a  jury 
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trial,  amended  by  adding  a  BabdiYision^'making  it  snob  a  waiver,  to  moYC  tiu 
trial  without  a  jury,  or  to  fail  to  claim  the  right  to  a  jury  trial,  before  evi- 
dence is  introduced. 

§  1012.  (n  and  IV)  A  provision,  new  in  form,  so  far  as  it  attempts  to 
prevent  Collusive  judgments  in  matrimonial  causes,  and  in  certain  actionB 
against  corporations,  by  regulating  references  therein,  and  to  reconcile  discrep- 
ancies between  the  statutes  and  general  rules.  The  provision  of  Co.  Proc,  §  273, 
first  sentence,  relating  to  infant  defendants,  eta,  is  amended,  by  omitting 
"  absentees '',  and  by  confining  the  exception  to  infants  who  are  not  in  default, 
or  are  merely  nominal  parties. 

§  1014.  (II)  Oo.  Proc,  that  clause  of  §  272,  relating  to  the  effect  of  a  report 
"  where  the  reference  is  to  report  the  facts,"  expanded,  so  as  to  provide  for  the 
trial  of  issues,  remaining  untried  when  the  report  is  filed. 

§  1016.  (II)  2  B.  S.,  384,  §  44  (3  B.  S.,  6th  ed.,  667;  2  Edm.,  399) ;  requir- 
ing a  referee  to  be  sworn,  amended  by  allowing  a  waiver  of  the  oath,  where  all 
the  substantial  parties  are  adults. 

§  1020.  (II)  New  provision,  that  on  a  trial  without  a  jury,  if  double,  treble, 
or  other  increased  damages  are  given  by  statute,  the  single  damages  must  be 
specified,  and  judgment  directed  for  the  increase. 

§  1022.  (II)  The  second  and  third  sentences  are  provisions,  new  im  form, 
requiring  the  decision  of  the  court,  or  the  report  of  a  referee,  to  award  costs, 
where  costs  are  discretionary ;  and  requiring  the  decision,  when  the  cause  is 
tried  by  the  court,  to  fix  the  amount  of  any  extra  allowance. 

§  1023.  (IV)  New  provision,  allowing  parties,  on  a  trial  without  a  jury,  to 
require  the  determination  of  particular  questions  of  fact  or  law,  for  the  pur- 
pose of  taking  an  exception,  in  case  of  refusal ;  this  remedy  being  intended  to 
supersede  the  present  inconvenient  one,  by  motion  to  compel  an  additional 
finding,  etc. 

§  1024.  (IV)  Oo.  Proc,  §  273,  3d  sentence ;  permitting  a  referee  to  be 
appointed,  notwithstanding  an  objection  by  a  party,  in  an  action  for  divorce, 
extended  to  all  matrimonial  causes;  and  id.,  4th  sentence,  amended,  by  pro- 
hibiting fees  to  a  judge,  acting  as  a  referee  in  his  own  court 

§  1025.  (Ill)  Oo.  Proc.,  that  portion  of  §  273,  regulating  the  number  of 
referees;  amended  by  allowing  parties  to  consent  to  any  number,  not  exceeding 
five. 

§  1028.  (ni)  2  E.  S.  411,  §  14  (3  B.  S.,  6th  ed.,  696 ;  2  Edm.,  428) ;  qualify- 
ing, as  trial  jurors,  in  certain  counties,  residents  who  occupy  lands  under  a  con- 
tract for  purchase,  extended  to  the  entire  State,  except  New- York  and  Ein^ 
counties. 

§  1029.  (IV)  New  provision,  disqualifying  as  trial  jurors,  the  governor 
and  other  principal  executive  and  administrative  State  ofBicers,  members  and 
officers  of  courts  of  record,  sheriflfe,  etc. 

§  1030.  (n)  2  B.  S.,  416,  §  83  (3  B.  S^  6th  ed.,  713 ;  2  Edm.,  432);  and 
other  statutes,  entitling  certain  persons  to  exemption  from  service  as  trial 
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jororsy  amended  by  consolidating  them,  and  by  adding  others  to  the  list  of 
exemptions,  so  as  to  render  the  provisions  generally  similar  to  the  like  enact- 
ments, concerning  New- York  and  Eangs  counties.  The  additions  to  the  list 
contained  in  the  E.  S.,  include  ministers  of  other  than  the  christian  religion, 
surgeons,  keepers  of  jails  and  prisons,  officers  of  asylums  for  lunatics,  etc.., 
practicing  attorneys,  college  professors,  engineers,  etc.,  of  railroads  or  steam- 
boats, most  of  these  changes  being  taken  from  enactments  subsequent  to 
the  B.  S. 

§  1039.  (II)  Neir  provision,  to  supply  a  casus  omissus  in  the  statute, 
regulating  the  destruction  of  old,  and  the  preparation  of  new  ballots,  by  county 
clerks,  where  town  officers  do  not  return  lists  simultaneously,  or  where  they 
are  dilatory  in  performing  their  duty. 

§  1042.  (II)  2  R.  S.,  413,  §  24  (3  B.  S.,  6th  ed.,  711 ;  2  Edm.,  430) ; 
amended,  by  providing  that  jurors  are  to  be  drawn,  not  less  than  14,  nor  more 
than  20  days  before  a  term,  instead  of  ^'fourteen  days"  before  the  term, 
chiefly  to  avoid  the  possibility  of  requiring  the  drawing  upon  a  holiday. 

§§  1043-1046.  (Ill)  2  R.  S.,  413,  §§  26-27  (3  E.  S.,  5th  ed.,  712 ;  2  Edm.,  430) ; 
relating  to  notice,  to  certain  county  officers,  of  the  time  and  place  of  drawing 
trial  jurors,  and  their  attendance  thereat,  amended  by  providing  for  service  of 
notice  upon,  and  attendance  of,  the  special  county  judge,  or  justices  of  ses- 
sions, in  the  absence  of  the  county  judge. 

§  1053.  (II)  New  provision,  requiring  the  county  clerk  to  destroy,  from 
tune  to  time,  the  ballots  of  trial  jurors  in  the  "third  box,"  required  to  be  kept 
by  him.     See  L.  1861,  ch.  210. 

§  1058.  (II)  L.  1871,  ch.  16,  part  of  §  1,  amending  L.  1870,  ch.  409  (7 
Edm.,  732),  and  L.  1874,  ch.  62 ;  providing  for  additional  jurors,  to  be  ordered 
for  a  circuit  court,  a  county  court,  etc.,  amended  by  extending  its  operation  tp 
a  term  held  by  original  appointment,  and  to  an  adjournment  of  the  same  term, 
which  orders  the  additional  jurors. 

§  1061.  (II)  New  provision,  added  to  avoid  questions  of  regularity  of  a  jury, 
by  expressly  giving  to  the  deputy  county  clerk  power  to  perform  the  duties  of 
the  county  clerk,  in  the  absence  of  the  latter,  in  respect  to  the  drawing, 
eta,  of  trial  jurors. 

§§  1063-1069.  (II  and  IV)  2  R.  S.,  418,  §§  46-62  (3  R.  S.,  5th  ed.,  716;  2 
Edm.,  436) ;  providing  for  a  struck  jury,  extended  to  the  N.  Y.  common 
pleas,  and  the  city  court  of  Brooklyn ;  and  so  amended,  as  to  conform,  where 
a  jury  is  struck  in  New-York  or  Kings  county,  to  the  local  jury  laws. 

§  1067.  (HI)  2  R  S.,  418,  §  60  (3  R  S.,  5th  ed.,  717 ;  2  Edm.,  436) ;  relating 
to  forming  a  struck  jury,  amended  by  adding  a  provision  for  notifying 
additional  jurors,  or  talesmen,  and  for  setting  one  or  more  of  them  aside,  with- 
out a  formal  challenge. 

8§  1070, 1071.  (II)  2  R  S.,  410,  gg  10  and  11  (3  R  S.,6th  ed.,  693 ;  2  Edm., 
^^7);  providing  for  a  foreign  jury,,  amended  by  abolishing  the  venire,  and  sub- 
stituting an  order ;  and  by  so  wording  the  sections,  as  to  adapt  them,  in  New- 
York  and  Kings  counties,  to  the  local  jury  laws. 
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§g  1079-1125.  (11^  III>  and  lY)  These  sections  constitute  the  article  on 
'*  Trial  jurors  in  the  city  and  county  of  New- York''.  It  has  been  prepared 
mainly  from  L.  1870,  ch.  539,  and  the  amendatory  acts,  taking  in  some  features 
of  the  old  jury  law  (L.  1847,  ch.  495),  and  excluding  provisions  which  belong 
elsewhere.  The  policy  of  the  existing  law  has  been  adhered  to ;  the  changes  and 
additions  being  those,  which,  upon  consultation  with  both  claimants  of  die 
office  of  commissioner  of  jurors,  were  deemed  necessary  to  remoTC  obscurities, 
and  to  secure  greater  efficiency.  These  changes,  stated  more  in  detail,  are  as 
follows.  The  rule  as  to  exemption  of  attorneys  is  made  more  stringent,  so  as 
to  correspond  to  the  law  in  Kings  county ;  and  a  **  sheriff's  juror  "  for  the  year, 
is  added  to  the  list  of  exempt  persons  (§  1081,  subd.  3  and  9).  Military  com- 
manders are  required  to  furnish  to  the  commissioner,  i^  yearly  list  of  members, 
instead  of  a  list  of  new  members,  resignations,  etc. ;  and  the  time  of  famishing 
it  is  fixed,  so  as  to  be  available  to  the  commissioner  (§  1083).  The  judge 
is  allowed  to  discharge  for  the  term,  or  until  a  day  certain,  jurors  whose 
further  attendance,  at  the  time,  is  not  required  (§  1085,  all  after  first  sentence). 
Where  a  juror  claims  an  '* exemption,"  before  a  judge  holding  a  term,  he  can 
be  only  excused  for  that  term,  as  he  should  have  applied  to  the  commissioner 
for  a  permanent  "exemption  "  (§  1086,  last  sentence).  An  "excuse"  must  be 
written  upon  the  notice  to  attend,  attested  by  the  judge,  and  transmitted  to  the 
commissioner,  instead  of  being  entered  on  the  panel,  which  contains  no 
room  for  it,  and  which  is  inadequately  protected  from  unauthorized  alter- 
ations (§  1087).  A  clerk  of  a  court,  who  fails  to  make  a  proper  return  to  the 
commissioner,  after  the  discharge  of  jurors,  may  be  punished  for  contempt ;  this 
duty  having,  of  late,  been  much  neglected  (§  1089).  The  commissioner  is 
allowed  to  act,  at  a  drawing,  by  a  deputy,  like  the  sheriff  or  clerk ;  because 
there  are,  at  times,  contemporaneous  drawings  (§  1091).  Where  the  .board  of 
aldermen  have  not  provided  sufficient  rooms  for  the  commissioner,  by  March 
Ist,  the  conmiissioner  is  allowed  to  lease  rqoms,  subject  to  the  written  approval  of 
a  majority  of  the  judges,  who  constitute  the  board  for  enforcing  jury  fines;  seri- 
ous inconveniences  having  resulted,  from  a  neglect  in  this  respect ;  and  abuse 
of  the  power  being,  it  is  believed,  guarded  against  by  the  high  position  of  the 
officers,  who  are  required  to  assent  to  the  lease  (§  1093).  The  ballots  of  trial 
jurors,  for  the  jury  year,  are  to  be  prepared,  as  they  are  now  prepared  in 
practice  by  tbe  commissioner,  instead  of  by  the  county  clerk;  and  old  ballots 
are  allowed  to  be  used,  to  save  unnecessary  clerical  labor  (§  1097).  Where  the 
number  of  jurors,  to  be  drawn  to  attend  the  ensuing  term,  or  separate  part  of  a 
term,  of  a  court,  is  not  fixed  by  its  order,  the  commissioner  is  required  to  draw 
one  hundred  jurors  therefor,  this  being  an  approximation  to  the  number  usually 
ordered  (§  1098).  The  day  of  drawing  jurors  for  a  term  is  left,  within  certain 
limits,  to  the  designation  of  the  county  clerk,  instead  of  fixing  the  fourteenth 
day,  which  may  be  a  holiday ;  the  attendance  of  judges  and  other  officers,  at 
the  drawing,  and  the  proceedings  thereupon,  are  regulated  by  provisions,  new 
in  form,  but  modelled  upon  the  like  provisions,  relating  to  the  State  at  large, 
with  the  changes  required,  by  the  peculiarities  of  the  organization  and  sittings 
of  the  courts,  in  New-York  city  (§§  1099-1104).  The  court  is  allowed, 
during  the  sitting  of  a  term,  to  order  additional  jurors  to  be  drawn,  and 
notified  to  attend  thereat;  in  imitation  of  a  similar  provision,  in  the  eidsting 
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Kings   county  jury  law  (§  1108).    A  penalty  is  imposed  on  a  justice  of  a 
district  court,  who  omits  to  fine  a  defaulting  juror,  and  on  a  clerk  thereof, 
who  fails  to  transmit  the  proper  certificate  to  the  commissioner;  these  duties 
being  habitually  neglected  (§  1111,  last  sentence).     A  new  provision  is  added, 
directing  the  selection  of  sheriff^s  jurors,  for  each  jury  year,  by  the  board 
for  the  selection  of  grand  jurors,  i^lowing  them  to  be  divided  into  three  classes, 
and  regulating  the  mode  of  drawing  them;  the  sheriflPs  jury,  in  the  city 
of  New-Tork,  bein^  a  body  of  doubtful  legality,  and  the  mode  of  selecting 
ity  having  given  rise  to  many  complaints  (§  1112).    The  provisions  relating 
to  the  constitution  of,  and  the  proceedings  before,  the  board  for  the  enforce- 
ment and  remission  of  jury  fines  have  been  remodelled,  so  as  to  secure  practical 
efi&ciency ;  by  omitting,  from  its  members,  the  county  clerk,  and  by  adding  the 
chief -judges  of  the  civil  courts  of  record,  and  the  new  judge  of  general  sessions  ; 
by  allowing  the  commissioner  to  act  alone,  upon  an  application  for  remission, 
unless  the  applicant  objects;  by  making  all  his  decisions  subject  to  confirmation 
by  the  board ;  and  by  changing  the  day  of  sitting,  &om  Saturday,  to  the  last  Mon- 
day in  the  month,  as  more  convenient  for  the  judges;  the  chief  difficulty,  at 
present,  being  in  procuring  a  quorum  (§§  1113,  1114).    The  imperfect  and 
obscure  provisions  of  L.  1870,  ch.  539,  §  22,  directing  the  "  entry  "  of  a  fine  or 
penalty  ^'  as  a  judgment  in  the  Supreme  Court,''  are  replaced  by  a  section,  regu. 
lating  the  mode  of  docketing  a  fine,  the  lien  thereof,  and  the  issuing  and  col- 
lection of  an  execution,  thereupon  (§  1117).    The  powers  and  duties  of  the 
commissioner,  in  respect  to  the  receipt  and  disposition  of  money,  received  for 
fines,  etc.,  are  carefully  prescribed,  so  as  to  guard  against  abuses;  now  possible; 
l^s  accounts  are  made  auditable  by  three  of  the  members  of  the  board  of  enforce- 
ment ;  and  they  are  required  to  be  kept  open  for  public  inspection,  and,  at  the 
end  of  the  year,  to  be  published  in  the  official  city  paper  (§  1118).     The  various 
proyisions  of  the  act  of  1870,  relating  to  actions  for  fines  and  penalties,  are 
gathered  into  one  section,  and  unified,  by  requiring  them,  in  all  cases,  to  be 
brought  by  the  corporation  attorney,  under  the  direction  of  the  commissioner,  who 
has  power,  with  the  former's  assent,  to  compromise  them :  and  who  may  receive 
the  proceeds,  instead  of,  as  now,  requiring  the  payment  thereof  into  the  city 
treasury,  no  solid  reason  being  apparent  for  the  existing  distinction  between 
moneys  coUected  by,  and  those  paid  without  a  suit  (§  1119).     The  penalty, 
imposed  on  an  ^^  officer  or  other  person,"  who  takes  bribes,  in  behalf  of  a 
juror,  is  extended  to  a  county  clerk,  or  clerk  of  a  court  (§  1123).  '  A  person 
who  makes  a  false  affidavit,  or  testifies  falsely,  under  this  article,  is  made  guilty 
of  perjury  (§  1125). 

§§  1126-1162.  (II,  III,  and  IV)  These  sections  constitute  the  article  on 
«  Trial  Jurors  in  Kings  county  ".  It  has  been  prepared  from  L.  1858,  ch.  322, 
and  the  amendatory  acts,  omitting  provisions  which  belong  elsewhere.  The 
article  has  been  submitted  to,  and  approved  by,  the  judges  of  the  principal 
courts  of  record,  residing  in  Brooklyn,  and  the  commissioner  of  jurors  for 
Eangs  county.  At  the  suggestion  of  the  former,  many  of  the  glaring  defects 
of  the  statute  have  been  removed;  and  some  new  provisions  haye  been  added. 
The  chaises  made  are  chiefly  for  the  purpose  of  conforming  the  provisions,  to 
those  relating  to  the  like  matters  in  New- York,  as  the  latter  have  been  prepared 
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this  bill.  At  the  suggestion  of  the  judges  of  the  city  court  of  Brooklyn, 
the  representation  of  that  court,  in  the  board  for  the  enforcement  of  jury  finei^ 
has  been  confined  to  the  chief-judge.  The  provisions  relating,  respectirely,  to 
disqualifications  and  exemptions,  which  are  confounded  in  certain  instances,  by 
the  act  of  1858,  are  separated  and  clearly  distinguished.  At  the  suggestion  of 
one  of  the  judges,  the  provision  of  L.  1866,  ch.  821,  §  4,  requiring  the  return, 
made  by  the  commissioner,  of  unpaid  fines,  to  state  ^^  the  grounds  of  such 
remission,^'  where  a  fine  has  been  remitted,  has  been  omitted,  as  unneoessarilj 
cumbrous  (§  1155). 

§  1171.  (Ill)  2  R.  S.,  419,  §  54  (3  R  S„  5th  ed.,  718;  2  Edm.,  437) ;  pro- 
viding for  summoning  talesmen,  amended,  by  adding  two  sentences;,  to  the 
effect  that  the  court  may,  instead,  order  additional  jurors  to  be  drawn  from 
the  "  third  box,"  kept  pursuant  to  L.  1861,  ch.  210. 

§  1180.  (II)  L.  1873,  ch.  427,  §  1  (9  Edm.,  609) ;  making  challenges  of 
jurors  triable  by  the  court,  amended,  by  settling  questions  as  to  the  mode  of 
reviewing  the  court's  decision. 

§  1182.  (Ill)  Rule  38,  dispensing  with  a  call  of  the  plaintiff;  before  the 
delivery  of  a  verdict,  and  forbidding  a  submission  to  a  nonsuit  after  the  jui; 
retires,  inserted  in  the  statute,  and  made  generally  applicable. 

I  1184.  (U)  New  pirovision,  according  with  the  authorities,  that  where  a 
statute  gives  double  damages,  etc.,  the  jury  must  find  the  single  damages,  and 
the  judgment  must  direct  the  increase. 

§  1189.  (II)  Go.  Proc,  §  264,  first  and  second  sentences ;  relating  to  the 
duties  of  the  clerk  upon  receiving  a  verdict,  expanded,  so  as  to  include  the  find- 
ings by  a  jury,  upon  specific  questions  of  fact;  and  amended,  by  confining  to 
the  case  of  a  general  verdict,  the  requirement  that  the  clerk  must  enter  judg- 
ment, in  conformity  therewith. 

§  1191.  (I)  2  R  8.,  410,  §  9  (3  B.  S.,  5th  ed.,  693 ;  2  Edm.,  427) ;  dis- 
pensing, in  general,  with  a  venire  for  summoning  jurors,  amended  bj 
omitting  the  exception  as  to  a  foreign  jury,  an  order  having  been  prescribed, 
in  such  a  case,  by  a  previous  section  of  this  bill. 

§  1200.  (U)  Oo.  Proc.,  §245;  defining  '^  a  judgment  %  amended  by  confining 
it  to  a  final  judgment ;  an  interlocutory  judgment  being  defined  in  the  next 
section. 

§  1201.  (IV)  New  provision;  being  a  definition  of  an  "intertocutory 
judgment".  Intended  to  remove  the  confusion,  caused  by  styling  such  a 
judgment  an  '^  order",  in  the  existing  statute.  Throughout  this  bill,  the  dis- 
tinction between  a  final  judgment,  an  interlocutory  judgment,  and  an  order, 
has  been  carefully  preserved.    See  definition  of  an  order,  in  §  767,  ante. 

§  1205.  (II)  Co.  Proa,  g  274,  second  sentence ;  providing  fbi:  a  several  judg- 
ment against  some  of  two  or  more  defendants,  amended  so  as  expressly  to 
allow  the  court  to  order  the  action,  in  such  a  case,  to  be  severed. 

§  1206.  (Ill)  Go.  Proc,  §  274,  last  two  sentences ;  providing  for  a  judgment 
against  a  married  woman,  amended,  so  as  to  provide  that  a  judgment  may  be 
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taken  and  enforced  against  a  married  woman,  as  if  she  was  single ;  thns  sweep- 
ing away  the  remnants  of  the  former  distinction,  in  that  respect,  between 
single  and  married  women. 

§  1208.  (II)  Go.  Proa,  §  276 ;  proyiding  that  the  rate  of  damages  heretofore 
recoverable  by  a  plaintiff,  may  still  be  recoyered,  amended  so  as  to  include  the 
counterclaim  of  a  defendant. 

§  1209.  (11)  New  provision,  prospective  in  its  operation,  settling  the  con- 
flict of  authorities,  as  to  the  effect  of  a  judgment  of  dismissal  of  the  complaint, 
as  a  bar  to  a  new  action  for  the  same  cause,  by  requiring  the  final  judgment, 
in  order  to  be  such  a  bar,  to  declare  that  it  is  rendered  upon  the  merits. 

§  1213.  (II)  Go.  Proc.,  §  246;  so  far  as  it  relates  to  determining  the  amount 
of  a  judgment,  to  be  entered  by  the  clerk,  upon  default,  amended,  by  allowing 
the  clerk  to  compute  interest ;  by  abolishing  the  useless  distinction  between 
^assessing''  and  '^ ascertaining"  damages;  by  allowing  proof  of  a  lost  paper; 
and  by  permitting  a  party  to  require  the  clerk  to  file  the  assessment,  and  the 
proof  taken  thereupon. 

§  1215.  (II)  Go.  Proc.,  §  246,  subd.  2,  second  and  third  sentences ;  provid- 
ing for  determining  the  amount  of  a  judgment,  to  be  entered  upon  default, 
where  an  application  must  be  made  to  the  court,  amended,  so  as  to  remove 
defects  and  obscurities,  and  by  specifying,  in  the  latter  half  of  this  section,  the 
cases,  wherein  the  court  must  award  a  writ  of  inquiry,  and  regulating  the  entry 
of  judgment  thereupon,  or  upon  the  report  of  a  referee. 

§  1217.  (Ill)  Go.  Proc.,  §246,  subd.  3,  last  sentence ;  requiring  security  upon 
certain  applications  for  judgment  upon  default,  amended,  by  confining  it  to  the 
case  of  a  non-resident  defendant,  and  consolidating  it  with  fiule  34;  the  latter 
being  amended  by  changing  the  amount  of  the  security,  from  a  sum,  '^  not  less 
than  the  amount  of  the  judgment",  to  ^'a  sum  fixed  by  the  court";  it  being 
unjust  to  require  a  party,  whose  remedy  is  expressly  confined  to  certain  prop-  • 
erty,  the  value  of  which  may  be  but  a  firaction  of  his  claim,  to  give  security 
for  the  fuU  amount  of  the  latter. 

§  1218.  (II)  A  provision,  new  in  form,  but  in  accordance  with  all  the 
authorities,  that  judgment  cannot  be  taken  against  an  infant,  until  20  days 
after  the  appointment  of  a  guardian  ad  litem. 

§  1219.  (II)  Subd.  2  is  a  new  provision,  permitting  a  defendant  to  serve  a 
demand,  which  entitles  him  to  notice  of  the  execution  of  any  reference,  or 
writ  of  inquiry,  which  may  be  granted,  upon  an  application  to  the  court  for 
judgment,  upon  his  default. 

§  1220.  (IV)  New  provision,  permitting  the  court  to  direct  the  severance, 
iu  a  proper  case,  of  an  action  presenting  issues  of  law,  and  issues  of  fact;  this 
proTision  being  analogous  to  the  last  sentence  of  Go.  Proc.,  §  172. 

§  1221.  (II)  New  provision,  regulating  the  mod^  of  rendering  final  judg- 
Dient,  where  issues  of  law,  and  issues  of  fact,  arising  in  the  same  action,  have 
Wn  tried ;  this  section  being  intended  to  regulate  the  practice,  which  is  now 
obscure,  in  accordance  with  the  most  convenient^  and,  it  is  supposed,  the  most 
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correct  rale ;  thus  supplying  a  lack  in  the  statutes  and  Bules.     See  note  to 
§  1350,  post 

§§  1222,  1223.  (II  and  III)  These  two  sections  consist  of  Go.  Proc.,  §  269 ; 
relating  to  taking  judgment  upon  the  decision  of  an  issue  of  law,  remodelled,  so 
as  to  prescribe  the  method  of  taking  final  judgment,  either  before  or  after  an 
appeal  from  the  decision  upon  the  demurrer,  where  issues  of  fact  have  been 
disposed  of,  but  final  judgment  has  not  been  taken  upon  the  whole  issue ;  a 
casus  omissus  of  the  Oode.    See  note  to  §  1350,  post 

§  1224.  (II  and  III)  A  new  provision,  for  removing  the  confusion  existing, 
in  many  cases,  as  to  the  proper  mode  of  taking  final  judgment  after  the  decision, 
of  an  appeal  from  an  interlocutory  judgment,  where  no  issue  of  fact  remains  to 
be  disposed  of.  The  chief  object  of  this  provision  is  to  regulate  an  appeal  to 
the  court  of  appeals,  from  the  decision  of  the  general  term  upon  the  demuner, 
by  providing  for  the  entry  of  final  judgment,  directly  upon  the  decision  of 
the  general  term.  Now  many  (perhaps  most)  practitioners  consider  it  necessaiy 
to  appeal  a  second  time  to  the  general  term,  before  going  to  the  court  of 
appeals.    See  note  to  §  1350,  post. 

§  1225.  (II  and  III)  New  provision,  regulating  the  method  of  taking 
judgment,  after  the  trial,  by  a  jury,  of  specific  questions  of  fact,  in  an  equitable 
action ;  a  subject  now  surrounded  with  obscurity.     See  note  to  §  1350,  post. 

§  1227.  (II  and  III)  Co.  Proc,  §  265,  last  clause  of  'first  sentence ;  changed, 
so  as  to  require  judgment  to  be  entered  after  the  denial  of  a  motion  for  a  nev 
trial,  hiade,  in  the  first  instance,  at  general  term,  as  if  the  motion  had  not  been 
made.  This  section  is  part  of  the  scheme  for  simplifying  the  method  of  taking 
judgments  in  such  cases,  and  reviewing  them  upon  appeal,  so  as  to  put  an  end  to 
the  doubts,  now  arising  at  nearly  every  step,  as  to  the  correct  practice,  whick 
lead,  in  many  cases,  to  double  appeals.  See  note  to  §  1350,  post  We  hare 
also  added  a  provision,  requiring*  four  days'  notice  of  the  entry  of  the  order, 
'before  judgment  can  be  taken,  in  analogy  to  the  provision  revised  in  the  next 
section. 

§  1228.  (II)  The  provisions  of  Oo.  Proc,  §§  267  and  272,  giving  four  days' 
stay,  after  filing  the  decision  of  the  court,  etc.,  upon  the  trial  of  an  issue,  before 
entry  of  judgment,  amended,  so  as  to  require  notice  of  such  filing  to  be  given, 
and  to  make  the  time  run  from' service  of  the  notice. 

§  1229.  (II)  The  provisions  of  Rules  87  and  92,  relating  to  taking  judg- 
ment in  a  matrimonial  cause,  by  default,  or  after  a  trial  by  a  referee,  incor- 
porated into  the  statute. 

§§  1230,  1231.  (II  and  III)  These  sections  contain  new  provisions,  in- 
tended to  settle,  in  accordance  with  the  best  usage,  points  of  practice, 
concerning  which  the  statute  is  silent,  respecting  the  proper  method  of 
applying  for  final  judgment,  after  a  decision  or  referee's  report,  awarding  an 
interlocutory  judgment ;  the  settlement  of  a  final  judgment,  upon  notice  or 
otherwise,  after  an  interlocutory  judgment;  and 'the  method  of  awarding  and 
taxing  costs,  in  such  a  case. 

§  1232.   (II)   Provision,  new  in  form,  but  in  accordance  with  the  most 
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correct  practice,  as  understood  by  us,  regulating  the  mode  of  reviewing  an 
interlocutory  reference,  or  the  execution  of  a  writ  of  inquiry. 

§  1235.  (Ill)  Go.  Proc,  §  310,  amended,  so  as  to  require  interest  on  a  yerdict, 
report,  etc,  to  be  added  to  the  sum  awarded  by  the  judgment,  instead  of  to  the 
costs,  the  latter  being  a  regulation,  the  reason  for  which  has  long  since  dis- 
appeared. 

§§  1240, 1241.  (II)  Co.  Proc,  §  285 ;  as  to  the  mode  of  enforcing  a  judgment 
remodelled,  and  the  two  classes  of  cases  clearly  defined,  in  accordance  with 
the  weight  of  authority,  viz. :  (1),  those  where  the  mode  of  enforcement  is  by 
execution ;  (2),  those  where  it  is  by  punishment  for  disobedience. 

§  1243.  (IV)  New  provision,  requiring  security  to  be  given,  or  provision  for 
depositing,  etc.,  to  be  made,  upon  the  demand  of  either  party,  where  a  referee 
is  appointed  to  sell  real  property  under  a  judgment ;  experience  having  proved 
that  it  is  sometimes  dangerous  to  trust,  without  any  security,  the  great  powers 
of  a  master  in  chancery,  to  a  referee  appointed  in  such  a  case. 

§  1244.  (IV)  New  provision,  requiring  a  conveyance  of  real  property,  sold 
under  a  judgment  or  an  execution,  to  state,  in  the  granting  clause,  the  name  of 
the  person,  whose  interest  is  conveyed ;  inserted  to  facilitate  searches,  and  avoid 
questionB  as  to  the  effect  of  the  conveyance,  upon  the  interests  of  other  parties. 

§  1246.  (II)  2  R  8.,  361,  §  13  (2  B.  S.,  5th  ed.,  639;  2  Edm.,  373);  pre- 
scribing  the  contents  of  entries  in  the  docket-book  of  judgments,  amended,  by 
requiring  the  clerk  to  state  the  time  of  filing  the  judgment-roll,  the  name  of 
the  court  rendering  the  judgment,  and  the  name  of  the  attorney  for  the  judg- 
ment creditor.    This  is  now  generally  done,  although  not  expressly  required. 

§  1250.  (in)  2  R  S.,  360,  §  12  (3  R  S.,  5th  ed.,  638;  2  Edm.,  373);  declar- 
ii^g  a  judgment  not  to  be  a  lien,  until  docketed,  amended,  by  omitting  **  as 
against  other  judgment  creditors,  purchasers  or  mortgagees  '^  thus  making  it 
•  general. 

§§  1251, 1252.  (II)  2  R  S.,  359,  §§  3  and  4  (3  R  S.,  5th  ed.,  637;  2  Edm., 
371) ;  L.  1840,  ch.  386,  §  25  (4  Edm.,  691)  ;  afed  Co.  Proc,  §  282 ;  so  far  as 
they  relate  to  the  effect  of  docketing  a  judgment,  harmonized  and  amended  so 
as  (1)  to  make  a  judgment,  duly  docketed,  a  lien  upon  the  judgment  debtor's 
Teal  property,  for  ten  years  from  the  filing  of  the  judgment-roll ;  and  (2)  to 
enable  a  creditor,  after' the  lapse  of  the  ten  years,  to  bind  and  reach  the  real 
property  of  the  judgment  debtor,  or  of  an  heir  or  devisee,  by  issuing  an  execu- 
tion, and  filing  a  notice  similar  to  a  notice  of  the  pendency  of  an  action. 
Our  amendment  also  protects  nominal  defendants,  in  equity  causes. 

§  1254.  (II)  1  R  S.,.749,  §  5  (3  R  S.,  5th  ed.,  39;  1  Edm.,  700);  giving  a 
purchase-money  mortgage  a  preference,  over  a  prior  judgment  against  the  pur- 
chaser, amended,  by  confining  the  preference,  in  terms,  to  the  land  so  pur- 
chased. 

§  1255.  (Ill)  Co.  froc,  §  282,  second  sentence,  excluding  the  period  of  a 
stay  of  proceedings,  from  the  ten  years,  during  which  a  judgment  is  a  lien  on 

551 


APPENDIX  B. 

real  property,  amended,  so  as  to  exclude  a  stay  by  express  statatoiy  provisioii,  as 
where  the  judgment  debtor  has  died. 

§§  1266-1259.  (II)  Go,  Proc.,  §  282,  last  sentence ;  relating  to  the  suspension 
of  the  lien,  upon  real  property,  of  a  judgment  ^^  secured  on  appeal,"  expanded  and 
amended,  so  as  to  render  its  provisions  more  intelligible  and  consistent;  to  give 
proper  notice  to  searchers ;  to  protect  junior  judgment  creditors ;  and  to  pro\ide 
for  a  restoration  of  the  lien,  and  for  notice  thereof,  after  an  affirmance,  or  a 
dismissal  of  the  appeal. 

§  1260.  (II)  2  R  S.,  362,  §§  22-24  (3  R  S.,  5th  ed.,  640 ;  2  Edm.,  375) ;  and 
L.  1834,  ch.  262,  §§  1-3  (4  Edm.,  622);  providing  for  cancelling  the  docket  of  a 
judgment,  consolidated  and  greatly  condensed;  and  amended  so  as  to  recog- 
nize the  rights  of  an  assignee  of  the  judgment. 

§  1261.  (II)  2  R  S.,  362,  §  25  (3  R  S.,  5th  ei,  641;  2  Edm.,  375);  requir- 
ing  the  owner  of  a  judgment  to  execute  a  satisfaction-piece,  amended  so  as  to 
require  the  debtor  to  tender  it  for  execution,  according  to  16  Abb.  Pr.,  399. 

g§  1262, 1263.  (IV)  New  provisions,  requiring  the  assignor  of  a  judgment  to 
acknowledge  his  assignment,  upon  request,  etc. ;  and  allowiitg  a  receiver,  trustee 
under  an  insolvent  assignment,  etc.,  to  file  notice  of  his  acquisition  of  title 
to  a  judgment. 

§  1265.  (IV)  New  provision,  requiring  the  clerk  to  note,  in  the  docket  of  a 
judgment,  the  return  of  an  execution  wholly  unsatisfied. 

§  1270.  (IV)  New  provision,  for  filing  with,  and  noting  by,  the  clerk  of  a 
court  of  record,  an  assignment  of  a  judgment,  entered  in  his  office,  and  per- 
mitting the  clerk  to  keep  a  separate  book,  for  that  purpose. 

§  1272.  (II)  New  provision,  restricting  the  article,  of  which  it  is  the  last 
section,  and  which  relates  to  docketing,  assigning,  and  satisfying  a  judgment) 
to  judgments  for  money;  the  provisions  of  Co.  Proc.,  upon  those  subjects, 
being  so  general,  as  to  apply,  in  terms,  to  all  kinds  of  judgments. 

§  1273.  (II)  The  second  sentence  is  a  new  provision,  allowing  a  married 
woman  to  confess  judgment,  as  if  she  was  single,  in  accordance  with  other 
provisions  of  this  bill,  in  pari  materia. 

§  1275.  (II  and  III)  Co.  Proc,  §  384,  first  sentence ;  providing  for  filing  of  the 
statement  upon  confession  of  judgment,  amended,  by  limiting  the  time  for  filing 
the  statement,  to  three  years  after  its  verification ;  by  allowing  the  statement  to 
be  filed  in  a  superior  city  court,  or,  subject  to  the  proper  limitation  as  to  amount) 
.in  the  N.  Y.  marine  court ;  by  increasing  the  costs,  from  five  dollars,  to  fifteen 
dollars  and  disbursements ;  and  by  prohibiting  the  entry  of  such  a  judgment, 
after  the  defendant's  death. 

§  1278.  (II)  New  provision,  allowing  one  or  more  joint  debtors  to  confess  a 
judgment  for  the  joint  debt,  to  be  entered  only  against  them.  See  the  conflict 
between  7  How.  Pr.,  229,  234;  22  id.,  265 ;  and  3  Abb.  Pr.,  375,  note. 

§  1279.  •  (II)  Co.  Proc,  part  of  §  372 ;  providing  for  the  submission  of  a  con- 
troversy without  action,  amended,  so  as  to  exclude  the  case  where  an  infknt  is  a 
party,  in  accordance  with  the  decisions.    See  9  Abb.,  33 ;  4  Lans.,  213. 
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1280, 1281.  (II  and  III)  Co.  Proc,  §§  372,  373,  374;  so  far  as  they  relate 
to  proceedings  upon  '^  submitting  a  controyersy,''  expanded,  and  amended,  by 
prescribing  the  filing  of  the  papers  in  the  clerk's  office;  by  permitting  the  court 
to  allow  an  additional  statement  to  be  filed ;  and  by  making  the  other  proyisions 
more  definite,  to  encourage  litigants  to  ayail  themselyes  of  this  beneficial 
remedy. 

§  1282.  (11  and  IH)  2  B.  S.,  359,  §  2  (3  R  S.,  6th  ed.,  637 ;  2  Edm.,  371); 
relating  to  a  motion  to  set  aside  a  judgment,  for  irregularity,  amended,  by  con- 
fining it  to  a  final  judgment;  by  making  the  limitation  run  from  the  filing  of 
the  judgment-roll ;  and  by  permitting  a  motion  seasonably  noticed,  to  be  heard 
after  the  year. 

§§  1283-1292,  (III)  Taken  substantially  from  2  fc.  ».,  691,  Part  3,  ch.  9,  tit 
3,  art.  1  (2  Edm.,  612) ;  entitled  "  Of  writs  of  error  ".  Certain  proyisions  of 
this  article  (which  is  omitted 'from  6th  ed.  R.  S.),  haye  been  reyised,  remodelled^ 
and  adapted  to  the  modern  procedure,  so  as  to  proyide  a  remedy  for  errors  in 
fact,  occurring  in  judgments  in  courts  of  record.  The  urgent  necessity  for  these 
proyisions,  is  ably  pointed  out  by  Learned,  J.,  in  McMurray  y.  McMurray^ 
9  Abb.,  N.  S.,  316.  The  Oode  has  left  the  law  on  this  subject  in  a  yery  con- 
fused and  defectiye  condition ;  while  the  want  of  some  statutory  proyision,  for 
this  species  of  error,  occurring  in  proceedings  before  justices  of  the  peace,  led 
to  the  amendment,  in  1861,  of  Go.  Proc,  §  366,  by  the  addition  of  what  now 
forms  the  third  sentence.  The  proyisions,  reported  by  us,  prescribe  a  motion, 
made  by  a  party,  or  after  a  party's  death ;  or  by  a  person  not  a  party^  in  an 
action  against  a  life-tenant ;  regulate  notice  of  the  motion ;  limit  the  time  for 
making  it ;  proyide  for  exceptions  as  to  the  limitation,  in  cases  of  disability, 
and  for  restitution,  where  the  judgment  is  set  aside. 

§  1294.  (II)  Go.  Proc.,  §  326;  specifying  who  may  appeal,  amended  so  as  to 
prohibit  an  appeal  from  a  judgment  or  order  taken  by  default,  in  accordance 
with  64  N.  Y.,  26,  and  other  authorities  to  the  same  effect;  the  proper  remedy, 
in  such  cases,  being  by  motion. 

§  1296.  (11)  Go.  Proa,  §  326 ;  proyiding  for  the  mode  of  designating  parties 
on  appeal,  amended  so  as  to  proyide  for  inserting  the  name  of  the  appellate 
couri^  and  omitting  the  name  of  the  county,  constituting  the  place  of  trial 
below. 

§§  1296, 1297.  (IV)  New  provisions,  allowing  a  person  aggrieved,  who  is 
not  a  party,  to  appeal,  based  on  portions  of  2  B.  S.,  691,  art.  1  (2  Edm.,  612- 
617) ;  and  proyiding  for  taking  an  appeal,  where  the  adverse  party  has  died; 
these  cases  being  now  unprovided  for. 

§§  1298, 1299.  (Ill)  Go.  Proc.,  §  121';  so  far  as  it  provides  for  the  contin- 
uance of  an  appeal,  after  the  death  of  a  non-resident  appellant,  in  the  court  of 
appeals  or  the  supreme  court,  amended  by  making  it  apply,  generally,  to  either 
p«ffty,  in  any  case,  and  to  an  appeal  in  any  court  of  record ;  and  by  requiring 
an  order  to  show  cause,  returnable  in  not  less  than  six  months,  to  be  served  on 
the  persons  interested  in  the  decedent's  estate. 

%  1301.  (II)  New  provision,  expressly  requiring  a  party,  upon  an  appeal  from 
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8  final  judgment  or  order,  to  specify,  in  his  notice^  any  interlocutory  judgment, 
or  intermediate  order,  which  he  wishes  to  have  reviewed. 

§  1302.  (Ill)  New  provision,  for  service  of  the  notice  of  appeal,  where  the 
respondent,  orchis  attorney,  or  hoth,  cannot  be  found. 

§  1303.  (II)  Co.  Proc,  §  327,  last  sentence;  permitting  the  court  to  allow 
a  party  to  supply  omissions  upon  appeal,  where  he  has  duly  served  the  notice, 
amended  so  as  to  remove  obscurities,  and  obviate  the  strict  construction,  which 
has  contravened  the  beneficial  intent  of  the  provision. 

§  1305.  (II)  Go.  Proc.,  §  334,  last  sentence;  providing  for  waiver  of  security, 
upon  an  appeal  to  the  court  of  appeals,  m%de  applicable  to  appeals  in  genersJ. 

§  1306.  (II)  Go.  Proc.,  part  of  §  335 ;  allowing  a  money  deposit,  in  lieu  of 
an  undertaking,  amended,  so  as  to  limit  it  to  the  case  of  an  appeal 

§  1307.  (II)  Co.  Proc,  §  343,  first  sentence ;  requiring  an  undertaking,  npoE 
an  appeal  to  the  court  of  appeals,  to  be  filed  with  the  clerk  of  the  court  below, 
made  applicable  to  appeals  generally. 

§  1308.  (II)  Co.  Proc,  part  of  §  335 ;  providing  for  the  renewal  of  an  under- 
taking upon  appeal,  where  the  sureties  become  insolvent,  amended,  so  as  to  pro- 
vide for  the  insolvency  or  insufficiency  of  one  or  more  of  the  sureties;  and  to 
specify  the  penalty  of  a  failure  to  renew,  in  accordance  with  1  Keyes,  483. 

§  1309.  (in)  Go.  Proa,  §  348,  last  two  sentences ;  regulating  an  action  on 
an  undertaking,  given  upon  an  appeal  to  the  general  term  of  the  supreme 
court,  or  of  a  New- York  superior  city  court,  extended  to  all  courts,  except  the 
court  of  appeals,  and  made  applicable  to  a  dismissal  of  the  appeal. 

§  1310.  (II)  Go.  Proc,  §  339,  first  sentence,  and  id.,  §  342 ;  providing  for  a 
stay  of  proceedings,  upon  appeal  to  the  court  of  appeals,  extended 'to  appeals 
generally ;  and  amended,  so  that  the  word  ^^  perfected  "y  in  the  first  line  of 
§  339,  bears  its  proper  meaning. 

§  1311.  (IV)  New  provision,  authorizing  the  court,  where  security  is 
duly  given  upon  an  appeal,  to  discharge  a  prior  levy  of  an  execution  upon  per- 
sonal property. 

§  1312.  (II)  Go.  Proc,  §  339,  last  sentence;  providing  for  limiting  the 
amount  of  security  upon  an  appeal,  in  certain  cases,  amended,  so  as  to  specify 
what  court  may  make  the  order,  and  to  correct  an  obvious  error  in  the  references 
made  in  the  section,  in  accordance  with  the  manifest  intent  of  the  legislature. 

§  1,315.  (II)  Co.  Proc,  §328;  requiring  transmission  of  papers,  upon  an 
appeal,  to  the  appellate  court,  amended,  by  excluding  cases,  where  the  appeal  is 
to  another  branch  of  the  same  court,  in  accordance  with  the  practical  coi^trao- 
tion  of  the  section* 

§   1316.  (Ill   and  IV)  Go.  Proc,  §  329;  allowing  a  review  of.  an  inter- 
mediate order,  upon  an  appeal  from  a  judgment,  amended,  so  as  to  provide  for 
such  a  review  of  intermediate  orders  and  interlocutory  judgments,  where  they 
have  not  been  separately  appealed  from,  and  although  the  time  for  a  separate 
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]q)peal  has  expired.    This  section  is  part  of  the  scheme,  explained  in  the  note 
to  §1350,  post,  q.  T. 

§  1317.  (II)  Oo.  Proa,  §  330 ;  prescribing  the  power  of  an  appellate  court, 
amended,  by  including  the  power  to  reverse,  affirm,  or  modify,  an  intermediate 
order,  or  interlocutory^  judgment;  and  so  as  to  prevent  the  rendition  or  entry 
of  a  separate  substantive  judgment,  upon  an  appeal;  a  practice  which  has  been 
repeatedly  condemned  by  the  courts,  but  is  still  pursued  by  some  practitioners. 

§  1318.  (II)  New  provision,  forbidding  an  appeal  from  the  judgment  of 
reversal,  where  a  new  trial  is  granted ;  but  requiring  that  judgment  to  be 
reviewed,  upon  the  appeal  from  the  order  for  a  new  trial.  This  is  intended  to 
prevent  the  double  appeals,  referred  to  in  the  note  to  §  1350,  post. 

§§  1319-1322.  (Ill)  New  provisions,  designed  to  supply  a  casus  omissus  in 
the'statutes,  providing  for  the  mode  of  enforcing,  in  the  court  below,  a  judg- 
ment pr  order  affirmed  or  modified,  upon  appeal;  and  for  correcting  the  docket 
of  a  money  judgment,  which  has  been  reversed,  or  partly  affirmed,  by  the  court 
of  appeals,  or  the  general  term. 

§  1323.  (II)  Oo.  Proc.,  §  330,  last  sentence ;  providing  for  restitution,  after  the 
reversal  or  modification  of  a  judgment,  upon  appeal,  amended,  so  as  to  apply  to 
an  order ;  to  protect  an  honest  purchaser;  and  to  allow  the  court,  where  a  sale 
has  occurred  under  a  judgment  or  order,  which  has  not  been  finally  reversed 
or  modified,  to  compel  the  deposit  of  the  purchase  money,  to  abide  the  event. 
See  56  N.  Y.,  671. 

§  1325.  (II  and  III)  Co.  Proc,  §  331 ;  limiting  the  time  for  an  appeal  to 
the  court  of  appeals,  amended,  so  as  to  remove  its  obscurities,  by  making  the 
^me,  in  case  of  a  final  judgment,  run  from  the  filing  of  the  judgment-roll 
below;  and  by  giving  a  uniform  limitation  of  sixty  days  to  appeals  from 
orders,  including  orders  under  Oo.  Proc,  §  11,  subd.  3,  as  to  which  the  limita- 
tion is,  now,  probably,  two  years ;  and  the  orders  specified  in  L.  1870,  ch.  741, 
§  1,  amending  Oo.  Proc,  §  11,  subd.  4,  as  to  which  there  is  now,  apparently,  no 
limitation. 

§  1327.  (II  and  III)  Oo.  Proc,  §  335;  regulating  the  security  to  obtain  a 
'^7?  tipon  an  appeal  to  the  court  of  appeals  from  a  money  judgment,  amended 
80  as  to  include  orders ;  and  to  provide  for  a  case  where  the  judgment  or  order 
directs  money  to  be  paid  in  instalments,  as,  for  instance,  where  alimony  is  to 
be  paid. 

§  1329.  (Ill)  Oo.  Proc,  §  336 ;  in  so  far  as  it  prescribes  the  deposit  of  a 
chattel,  to  obtain  a  stay,  upon  an  appeal  to  the  court  of  appeals,  from  a  judgment 
for  its  recovery,  amended,  so  as  to  prescribe  an  undertaking,  in  all  such  cases; 
it  being  often  practically  inconvenient  to  follow  the  other  course.  The  provis- 
ion is  also  extended  to  appeals  from  orders. 

§§  1330,  1331.  (Ill)  Oo.  Proc,  §§  337  and  338 ;  prescribing  the  security 
required  to  obtain  a  stay,  upon  an  appeal  to  the  court  of  appeals,  from  a  judg- 
jnent  directing  a  conveyance,  or  the  recovery  of  real  property,  extended,  so  as  to 
include  an  order  to  the  same  effect. 
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§  1332.  (II)  New  proyisiony  that  where  an  appeal  is  taken  to  the  court  of 
appeals,  from  a  judgment  or  order  of  affirmance,  the  like  security  must  be 
given  to  obtain  a  stay,  as  if  the  appeal  was  from  a  judgment  or  order,  to  the 
same  effect  as  that  affirmed ;  the  statute  being  obscure,  and  the  practice  unsettled, 
upon  this  point 

§§  1334,  1335.  (II)  Co.  Proc.,  §§  340,  341.  The  proyision,  as  to  service  of  a 
copy  of  an  undertaking,  upon  an  appeal  to  the  court  of  appeals,  amended,  by 
allowing  such  service  to  be  made,  at  any  time  before  the  expiration  of  the  time 
to  appeal;  by  requiring  service  of  notice  of  filing ;  and  by  making  the  time 
to  except  to  the  sureties,  run  from  service  of  a  copy  of  the  undertaking^ 
instead  of  service  of  the  notice  of  appeal. 

§  1336.  (IV)  New  provision,  to  prevent  double  appeals ;  by  expressly 
allowing  an  appeal,  directly  to  the  court  of  appeals,  from  a  final  judgment 
rendered  at  special  or  trial  term,  after  the  affirmance  of  an  interlocutory  judg- 
ment, or  the  refusal  of  a  new  trial,  by  the  general  term.  See  note  to  §  1350, 
post. 

§  1337.  (II)  New  provision,  to  settle,  in  conformity  with  the  authoritieB^ 
the  power  of  the  court  of  appeals  to  review  questions  of  fact;  superseding  the 
provisions,  on  this  subject,  of  Go.  Proc,  §g  1^68,  272. 

§1339.  (II)  Co.  Proc.,  §  265,  last  sentence;  dispensing  with  the  necessilj 
tor  an  exception,  in  order  to  appeal  to  the  court  of  appeals,  from  a  judgment 
of  the  general  term,  upon  a  verdict,  subject  to  the  opinion  of  the  oomi^ 
amended  so  as  to  confine  the  provision  to  questions  of  law,  arising  upon  the 
verdict ;  and  the  last  clause  omitted,  as  redundant 

§§  1340,  1342.  (II)  Co.  Proc.,  §  344,  first  sentence;  providing  for  an  appeal, 
to  the  supreme  court,  from  a  judgment  of  an  inferior  court,  amended  by  confin- 
ing it  to  a  final  judgment ;  and  the  first  and  second  sentences  amended,  bj 
extending  them  to  judgments  and  orders,  in  an  action  in  any  of  the  coarta^ 
from  which  an  appeal  lies  to  the  supreme  court ;  so  as  to  include  the  city  conrt 
of  Long-Island-City,  etc. 

§  1341.  (II)  New  provision,  limiting  the  time  to  appeal  from  an  order  of 
an  inferior  court  to  the  supreme  oourt,  and  providing  for  a  stay  thereupon,  by 
order;  the  existing  rule  on  this  subject  being  very  doubtful. 

§§  1344,  1345.  (H)  Co.  Proc,  §§  346,  347  ;  relating  to  the  mode  of  hearing 
an  appeal,  from  an  inferior  court  to  the  supreme  court,  and  for  entering  the 
judgment  of  the  appellate  court,  expanded,  so  as  to  include  an  appeal  from  an 
order;  and  amended,  by  making  the  rules,  governing  appeals  in  the  supreme 
court,  applicable,  as' to  the  mode  of  hearing,  and  by  providing  for  the  enforce- 
ment of  the  judgment  or  order  of  the  appellate  court 

§  1347.  (II)  Co.  Proc,  §  349 ;  specifying  the  orders,  from  which  an  appeal 
lies  to  the  general  term,  amended,  so  as  to  prevent  an  appeal  fr6m  an  ex  parte 
order,  or  an  appeal  from  an  order  granting  or  refusing  a  new  trial,  after  the 
trial  of  specific  questions  by  jury,  in  an  equity  cause,  where  a  jury  trial  is  not 
of  right ;  in  •accordance  with  tiie  decisions  ;oited  in  the  note  to  §§  1003  and 
1004,  ante. 
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§  1350.  (11  and  III)  This  section,  and  §  1349,  are  the  last  of  the  series  of 
pioyisions,  prepared  by  ns,  on  the  sabject  of  interlocutory  judgments,  as  defined 
in  our  §  1201,  ante,  but  styled,  in  the  Code,  orders:  and  appealable  as  orders, 
under  Go.  Proc.,  §  349,  subd.  3.     This  subject  is  now  shrouded  in  dense 
obscurity,,  and  the  practice  thereupon  is  greatly  unsettled.    We  hare  endeav- 
ored, in  this  section,  and  others  in  pari  materia,  to  provide  a  clear  and  intelli- 
gible method  of  reviewing  an  interlocutory  judgment,  in  a  case  where  it  can 
be  reviewed,  and  of  taking  final  judgment  thereupon,  either  before  or  after  the 
decision  of  an  appeal  therefrom,  or  without  an  appeal,  as  the  case  requires. 
The  following  is  a  brief  resume  of  our  entire  scheme.     Section  1001,  ante,  pro- 
vides for  a  motion  at  general  term  for  a  new  trial,  where  an  inl;erlocutory  judg- 
ment has  been  rendered,  after  the  trial  of  an  issue  of  fact ;  substantially  as 
now  provided  in  Co.  Proc,  §  268,  since  the  amendment  of  1867.     This  relates 
principally,  if  not  exclusively,  to  equity  causes.    Section  1227  provides  for  taking 
final  judgment,  after  the  denial  of  such  a  motion.    Section  1222  points  out  the 
mode  of  taking  final  judgment,  after  interlocutory  judgment,  rendered  upon 
the  trial  of  an  issue  of  law,  where  no  issue  of  fact  remains  to  be  tried.    It  is 
applicable  to  a  case,  where  judgment  has  been  rendered  upon  a  demurrer,  relat- 
ing to  the  entire  merits,  in  either  a  legal  or  equitable  action.    Section  1336 
allows  an  appeal  from  such  a  judgment  to  be  taken  directly  to  the  court  of 
appeals,  where  the  appellant  does  not  complain  of  the  subsequent  proceedings, 
upon  which  final  judgment  has  been  rendered ;  and  §  1350  (this  section)  pro- 
vides for  the  review  of  those  proceedings,  upon  an  appeal  to  the  general  term, 
and  for  axeview  of  the  interlocutory  judgment  by  the  court  of  appeals,  upon 
an  appeal  from  the  decision  of  the  general  term,  founded  upon  objections  to  the 
subsequent  proceedings.    Section  1220  allows  the  action  to  be  severed,  where 
issues  of  fact  and  issues  of  law  arise,  upon  separate  and  disconnected  causes  of 
action ;  and  §  1221  provides  for  taking  final  judgment,  where  issues  of  law  and 
issues  of   fact  arise,  under  such  circumstances  that   the  action  cannot  be 
severed.    Section  1224  requires  the  general  term,  upon  an  appeal  from  an 
interlocutory  judgment,  rendered  upon  a  demurrer,  to  render  final  judgment, 
unless  issues  of  fact  remain  to  be  disposed  of,  or  the  defeated    party  is  allowed 
to  amend.    Finally,  §  1230  provides  for  taking  final  judgment,  upon  an  inter- 
locutory judgment,  in  a  case  not  otherwise  specially  provided  for;  and  §  1316 
provides  that  an  interlocutory  judgment  must  always  be  reviewed  by  the  court 
of  appeals,  upon  appeal  from  the  final  judgment,  when  the  proper  specification 
is  contained  in  the  notice  of  appeal,  although  the  time  to  take  a  separate  appeal 
from  the  interlocutory  judgment  has  expired.    These  provisions  cover,  it  is 
believed,  every  case  which  can  possibly  arise,  where  an  interlocutory  judgment 
is  rendered,  either  upon  a  demurrer,  or  in  an  equity  cause.     Many  of  the  quest- 
ions, arising  in  such  cases,  are  now  very  difficult  of  solution ;  especially  where 
&n  appeal  to  the  general  term  is  taken  from  an  interlocutory  judgment,  or,  as 
the  Code  of  Procedure  styles  it,  an  " order '^  which  ^'sustains  or  o venules  a 
demurrer."    The  court  of  appeals  has,  however,  explicitly  declared,  that  it  will 
liot  entertain  an  appeal  from  an  '^  order ''  of  the  general  tenn,  made  in  such  a 
<^a8e;  but  that  final  judgment  in  the  action  must  be  rendered,  before  the  de- 
murrer oan  be  heard.    10  Abb.,  N.  S.,  137 ;  46  N.  T.,  260 ;  47  id.,  667 ;  60  id., 
689.    Hence  the  practice  arose  of  taking  double  appeals  to  the  general  term, 
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to  wity  first,  from  the  ''order/'  and  afterwards  from  the  '' judgmenV'  entered 
upon  the  affirmanoe  of  the ''  order ; ''  the  latter  appeal  increasing  the  delay,  and 
doubling  the  costs,  but  serving  no  useful  purpose  whatever.  In  like  manner, 
double  appeals  may  be,  and  often  are,  taken,  in  nearly  every  other  case,  where  an 
interlocutory  judgment  may  be  reviewed  by  the  general  term,  before  final  judg- 
ment is  taken.  Our  provisions  will  put  an  entire  stop  to  aU  these  double 
appeals,  and  clear  up  the  obscurities  out  of  which  they  grew. 

§§  1353,  1354.  (II)  New  provisions,  prescribing,  in  accordance  with  Bule 
50,  upon  what  papers  an  appeal  to  the  general  term,  from  a  judgment  or  order 
of  the  same  court,  must  be  heard  ;  and  prescribing  the  contents  of  the  judg- 
ment-roll, upon  an  affirmance  by  the  general  term,  so  as  to  prevent  the  errone- 
ous practice  of  attaching  the  judgment  of  affirmance,  etc.,  to  the  original 
judgment-roll,  and  refiling  the  latter,  as  of  the  later  date ;  which  is  yet  pur- 
sued in  some  instances,  and  leads  to  great  confusion. 

§  1356.  (U  and  IH)  L.  1854,  ch.  270,  §  1,  first  clause  (4  Edm.,  681;  5  id, 
133);  providing  for  appeals  to  the  general  term,  from  orders  in  special  proceed- 
ings in  the  same  court,  extended  to  the  superior  court  of  Buffalo,  and  the  dtj 
court  of  Brooklyn ;  and  amended,  hj  adding  the  last  clause,  allowing  a  liks 
appeal  from  the  order  of  a  judge,  made  in  a  special  proceeding,  instituted  out 
of  court.  The  effect  of  the  latter  amendment  will  be,  to  supersede  the  review 
of  such  orders  by  certiorari. 

§  1357.  (Ill)  Go.  Proc.,  §  344,  last  sentence ;  providing  for  appeals  from 
orders  of  county  court,  etc.,  to  the  supreme  court,  amended  so  as  to  apply  to 
final  orders  in  special  proceedings  made  in  any  court  of  record,  of  original 
jurisdiction,  or  by  a  judge  thereof,  unless  an  appeal  is  expressly  given  to 
another  court,  etc 

§§  1360, 1361.  (11)  New  provisions,  supplying  a  casus  omissus  in  the  statutes, 
by  providing,  in  respect  to  an  appeal,  to  the  general  term,  from  an  order  in  a 
special  proceeding,  for  security  to  obtain  a  stay,  and  for  the  hearing  and  decision 
thereof;  and  by  applying  to  the  proceedings,  generally,  the  rules  governing  a 
like  appeal  from  an  order  made  in  an  action. 

§  1362.  (HI)  2  B.  S.,  364,  §§  11,  12  (3  B.  S.,  5th  ed.,  643;  2  Edm.,  377); 
allowing  the  court  specially  to  appoint  a  person  to  act,  where  an  execution  is 
against  a  sheriff,  amended  by  omitting  the  clause  giving  this  power  to  a  judge, 
out  of  court,  and  by  providing  for  security  from  the  appointee. 

§  1365.  (Ill)  Co.  Proc,  §  287,  first  3  sentences;  specifying  to  what  counties 
an  execution  must  issue,  amended,  by  providing  for  issuing  an  execution 
against  the  person  to  any  county;  and  by  allowing  an  execution  for  the  delivery 
of  a  chattel,  to  issue  also  to  the  county  where  the  judgment-roll  is  filed, 
because  it  may  be  impossible  to  find  the  chattel ;  in  which  case  the  sheriff  most 
collect  its  value. 

§  1367.  (II)  New  provision,  specifying  the  requisites  of  an  execution  upon 
a  justice^s  judgment,  docketed  in  the  county  court,  eta,  the  existing  provis* 
ions  of  law  being,  in  many  respects,  inapplicable  thereto. 
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§  1368.  (11)  The  last  sentence  is  new  in  form,  requiring  an  execution 
against  property,  issued  upon  a  judgment  against  defendants  (ex.  gr.  in  an  equity 
cause),  some  of  whom  are  not  judgment  debtors,  to  show  who  the  judgment 
debtors  are. 

§  1370.  (11)  New  provision,  i^cifying  distinctly  against  what  property, 
and  in  what  order,  an  execution  can  be  enforced,  where  a  warrant  of  attach- 
ment has  been  issued  in  the  action ;  in  accordance  with  the  amendments  made 
in  §§  707  and  708,  ante.  The  existing  statute  is  so  blind  upon  this  subject, 
that  it  would  be  often  difficult  to  make  a  clear  title  to  real  property  thus  sold. 

§  1372.  (II)  New  provision,  in  accordance  with  the  existing  practice,  requir- 
ing an  execution  against  the  person,  to  recite  the  prior  issuing  and  return  of  an 
execution  against  the  property,  where  the  latter  is  required  by  law. 

§  1373.  (H)  Co.  Proc,  §  289 ;  prescribing  the  requisites  of  an  execution  for 
the  delivery  of  property,  amended  so  as  to  provide  for  a  case  where  the  judg- 
ment also  awards  money. 

§§  1374, 1376.  (II)  New  provisions,  for  separate  executions  in  cases,  chiefly 
equitable,  where  the  same  judgment  awards  separate  sums  to  or  against  different 
parties ;  and  for  the  issuing,  by  order,  of  an  execution  in  favor  of  an  heir,  etc., 
where  the  judgment  creditor  has  died,  this  being  a  substitute  for  a  revivor  by 
scire  facias,  which  is  now  necessary  in  such  a  case. 

§§  1380,  1381,  1383.  (II  and  III)  Provisions  chiefly  new,  but  modelled 
upon  L.  1850,  ch.  295  (3  K.  S.,  5th  ed.,  642 ;  4  Edm.,  634) ;  relating  to  the 
issuing  of  an  execution,  upon  a  judgment  against  a  deceased  person.  They 
settle  doubts  and  conflicts  of  authority,  by  requiring  an  order  of  the  court,  and 
a  decree  of  the  surrogate,  to  be  obtained  in  all  cases ;  by  providing  that  an 
executor  or  an  administrator  must  have  been  appointed ;  and  that  he,  and  the 
other  persons  interested  in  the  estate  of  the  debtor,  must  be  made  parties  to  the 
proceedings,  which,  in  the  surrogate's  court,  must  be  by  petition,  citation,  and 
decree  (49  N.  Y.,  161) :  and  by  saving  the  right  of  the  creditor  to  enforce  his 
judgment,  against  the  survivors,  notwithstanding  the  death  of  one  or  more 
judgment  debtors. 

§  1382.  (Ill)  New  provision,  excluding  the  time  of  a  statutory  or  judicial 
stay  from  the  time  limited  for  issuing  an  execution.     See  56  N.  Y.,  247. 

§§  1384,  1385,  1388.  (II  and  III)  2  R.  S.,  369,  §§  36,  39,  41  (3  R.  S.,  5th 
.  ed.,  650 ;  2  Edm.,  383);  relating  to  the  conduct  of  sales,  etc.,  under  an  execution, 
amended,  by  requiring  sales  directed  by  judgments  to  be,  also,  by  auction ;  by 
giving  the  penalty  of  fifty  dollars  to  the  judgment  debtor,  in  case  of  defacing, 
etc,  a  notice  of  sale,  as  well  as  to  the  execution  creditor;  and  by  extending  the 
provision,  specifying  who  must  proceed  under  an  execution,  where  the  sheriff 
dies,  etc.,  to  all  cases  of  his  disqualification. 

§  1391.  (II)  L.  1842,  ch.  157,  §  1,  as  amended ;  and  L.  1868,  ch.  107,  §  1 
(3  B.  S.,  5th  ed.,646;  4  Edm.,  626,  635);  creating  additjional  exemptions  of 
property,  from  execution,  amended  so  as  to  settle  doubtful  questions,  by  apply- 
ing the  exception,  as  to  an  action  for  purchase  money,  to  an  action  wholly  for  the 
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purchase  money  of  any  exempt  article ;  and  by  exempting  only  one  sewing- 
machine,  but  making  it  absolutely  exempt. 

§§  1392-1394.  (in  and  IV)  These  sections  contain  new  proyisions, 
giring  a  married  woman,  or  a  widow,  eta,  the  same  exemptions  from  execution 
as  a  householder;  exempting  a  military  or  naval  pension^  land  warrant,  and 
uniform ;  and  including  among  the  exemptions,  a  right  of  action  for  illegally 
taking  exempt  property. 

§§  1397-1404.  (II,  III  and  IV)  L.  1850,  ch.  260  (3  B.  S.,  6th  ed.,  647 ;  4 
Edm.,  632) ;  providing  a  homestead  exemption  from  execution,  remodelled  so 
as  to  remove  obscurities,  and  settle  a  conflict  of  authorities  as  to  its  oonstrac- 
tion,  and  amended'  by  adding  certain  new  provisions,  in  accordance  with  the 
spirit  of  the  act,  as  follows.     The  exception,  as  to  a  judgment  for  a  debt, 
contracted,  before  the  designation,  or  for  the  purchase-money  of  the  home- 
stead, is  confined  to  a  judgment  wholly  for  such  a  debt,  or  money ;  a  married 
woman  is  allowed  the  same  exemption,  and  her  surviving  children  are  provided 
for  in  the  same  manner,  as  a  householder ;  a  temporary  suspension  of  residence 
is  allowed,  in  case  of  fire,  etc.;  a  surplus  of  value,  above  one  thousand  doUars, 
is  excluded  from  the  exemption ;  an  action  to  reach  the  surplus,  is  substituted 
for  a  summary  appraisal  by  six  jurors,  and  the  rights  of  the  debtor  and  of  all 
claimants,  after  a  sale  directed  by  the  judgment  in  such  an  action,  are  carefoUy 
regulated;  the  mode  of  cancellation  of  an  exemption  is  prescribed;  and  s 
mortgage,  made  before  cancellation,  is  invalidated. 

§§  1405,  1410-1412.  (Ill  and  IV)  2  B.  8.,  365,  §  13  (3  R.  S,  5th  ed, 
644 ;  2  Edm.,  379) ;  binding  the  goods  of  a  judgment  debtor,  from  the  time 
of  the  delivery  of  an  execution  to  the  sheriff,  extended  to  ail  leviable  personal 
property,  not  exempted  by  law;  id.,  §  18,  touching  a  levy  upon  money, 
amended  by  allowing  the  judgment,  or  the  general  rules  of  practice,  to  pro- 
vide for  the  case  of  a  judgment  collectible  in  coin ;  id.,  §  19,  defining  leviable 
property,  extended  so  as  to  include  government  and  railroad  bonds,  eta,  which 
are  now  regarded  as  chattels,  rather  than  debts  :  and  id.,  §  20,  allowing  the 
sale,  under  an  execution,  of  the  pledgee's  interest  in  goods  pledged,  amended, 
in  the  light  of  the  authorities,  so  as  to  increase  its  scope,  and  expressly  require 
the  sheriff  to  leave  the  goods  in  the  pledgee's  hands. 

§§  1413-1417.  (17)  Five  new  sections,  for  the  relief  of  partners,  where 
firm  property  is  seized,  under  an  execution  against  the  property  of  a  partner; 
by  allowing  them  to  obtain  a  release  from  the  seizure,  upon  giving  an  undertok- 
ing  in  a  sum,  not  exceeding  the  debtor's  interest  in  the  goods  seized ;  and  by 
regulating  the  proceedings,  in  a  manner  analogous  to  those  in  case  of  the  levy 
of  a  warrant  of  attachment.    See  §§  693-696,  ante,  and  note. 

§§  1418-1420.  (IV)  New  sections,  providing  for  and  regulating  an  inqnisi- 
tion  by  a  sheriff's  jury,  upon  a  claim,  made  by  a  third  person,  to  property  levied 
upon  by  virtue  of  an  execution ;  analogous  to  the  provisions  of  the  Bevised 
Statutes,  in  attachment  cases.  See  §§  657-659,  ante,  and  note.  The  proposed 
code  of  civil  procedure,  §  838,  is  to  the  same  effect 

§§  1421-1427.  (I  and  IV)  New  provisions,  designed  to  change  the  unjoflt 
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role^  which  has  prevailed  ever  since  20  Wend.,  605,  that  an  officer,  indemnified 
for  a  leyy  under  an  execntion,  or  a  warrant  of  attachment,  has  an  exclnsive 
right,  when  sued  therefor,  to  appoint  his  own  attorney,  and  to  manage  the 
defence.  They  allow  the  indemnitors  to  apply  to  be  substituted  as  defendants ; 
require  notice  of  the  application ;  permit  terms  to  be  imposed,  upon  grant- 
ing it ;  provide  for  a  severance  of  the  action,  where  the  indemnity  applied  to 
part  only  of  the  subject-matter ;  allow  the  sheriflf,  when  joined  with  the  indemni- 
tors, as  a  defendant,  to  be  stricken  out ;  regulate  the  effect  of  the  order  of 
substitution,  and  the  recovery  of  costs ;  and  compel  an  indemnified  officer  to 
notify  the  indemnitors,  of  an  action  brought  against  him. 

§§  1431,  1433, 1434.  (II)  2  E.  S.,  368,  §  26  (3  E.  S.,  6th  ed.,  649;  2  Edm., 
381) ;  providing  that  real  property,  held  in  trust,  is  liable  to  the  debts,  judg- 
ments, etc.,  of  the  cestui  que  trust,  amended  so  as  to  conform  to  the  evident 
intent  of  the  legislature,  by  applying  it  to  cases  of  invalid  trusts,  which  vest,  by 
law,  an  estate  in  the  beneficiary ;  and  by  omitting  the  provision  relating  to 
''attachment ;  id.,  §  32,  requiring  an  indorsement  on  an  execution,  directing 
the  sheriff  not  to  sell  the  equity  of  redemption,  in  an  action  for  the  mortgage 
debt,  confined  to  an  execution  issued  to  the  county  where  the  land  is  situated ; 
and  id.,  §  34,  providing  for  notice  of  the  sale  of  real  property  under  an  execution, 
amended,  in  accordance  with  the  authorities,  so  as  to  remove  obscurity  as  to 
the  time  of  posting  and  publishing  the  notice ;  and  by  requiring  publication 
in  the  State  paper,  in  all  cases,  if  no  paper  is  published  in  the  county.  . 

§§  1436, 1437, 1438, 1440.  (II  and  III)  2  E.  S.,  369,  §  36  (3  R  S.,  6th  ed., 
650;  2  Edm.,  382) ;  specifying  the  requisites  of  a  notice  of  sale  of  real  prop- 
erty, under  an  execution,  amended  by  adding  that  a  sale  of  part  of  the 
property  advertised  is  valid ;  id.,  §  38,  as  to  the  mode  of  conducting  the  sale, 
amended  by  introducing  the  expression,  "distinct  parcel,"  which  is  used 
nnifor^y  in  this  connection,  and  defined  in  the  temporary  statute  (see 
Appendix  A.) ;  id.,  §  42,  prescribing  the  contents  of  the  sheriff  *s  certificate  of 
sale,  amended  by  requiring  it  to  be  acknowledged,  and  to  specify  the  purchasers' 
names,  and  the  time  pf  the  sale,  and  by  omitting  original  subd.  4,  which 
requires  it  to  state  when  the  "sale  will  become  absolute";  and  id.,  §  61,  enact- 
ing when  thd  debtor's  title  is  divested,  amended  by  changing  "  fifteen  months, 
etc.,  from  the  sale",  to  " after  execution  of  the  sheriff's  deed";  because  this, 
may  be  postponed  longer  than  fifteen  months. 

§  1445.  (Ill)  2  E.  S.,  338,  §  29  (3  E.  S.,  6th  ed.,  624;  2  Edm.,  348) ;  pro- 
viding for  superseding  a  warrant  against  an  occupant,  who  has  committed  waste 
^pon  real  property  sold  under  an  execution,  upon  his  merely  giving  security  to 
pay  for  further  waste  committed,  amended  by  requiring  also  security  for 
'Waste  already  done,  and  by  making  the  delinquent  pay  the  costs  of  the  proceed- 
uigs  to  commit  him. 

§§  1450, 1461.  (IV)  2  E.  S.,  371,  §  51  (3  E.  S.,  5th  ed.,  662 ;  2  Edm.,  385), 
M  amended ;  specifying  the  mode,  in  which  a  creditor  may  redeem  real  property 
from  a  sale  under  an  execution,  amended,  by  requiring  him  to  give  a  certificate 
of  satisfjAction,  or  of  ratable  satisfaction,  of  his  judgment  or  mortgage ;  and 
i^  §  55,  relating  to  redemption  by  a  subsequent  creditor,  amended  in  like 
maimer. 
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§  1452.  (Ill)  New  provision,  as  to  the  redemption  of  real  property  from  a  sde 
ander  an  exeontion,  to  the  effect,  that  where  the  first  redeeming  oreditx>r  is  jonior 
to  a  second  redeeming  creditor,  the  former  may  redeem  a  second  time,  without 
executing  a  second  certificate  of  satisfaction;  so  as  to  prevent  an  injnstioe, 
arising  from  the  first  certificate  being  framed,  with  a  view  to  payment  of  the 
senior  incumbrance. 

§  1456.  (II)  L.  1847,  ch.  410,  part  of  §  3  (3  R  S.,  6th  ed.,  656;  4  Edm, 
631) ;  prescribing  the  mode  of  redemption  of  real  property  from  sale  under  an 
execution,  on  or  after  the  last  day  of  the  fifteen  months,  completely  remodeUed, 
so  as  to  remove  the  obscurities  of  the  original ;  and  amended  by  adding  a 
requirement  that  such  redemption  must  be  made  at  the  sheriffs  office.  See 
34  N.  Y.,  235. 

§§  1457, 1460.  (II)  2  R.  S.,  373,  §  68  (3  R  S.,  5th  ed.,  654;  2  Edm.,  387); 
forbidding  the  execution  creditor  to  redeem  real  property  under  his  judgment^ 
extended  to  a  redeeming  creditor,  who  has  once  redeemed ;  and  id.,  §  54,  allow- 
ing a  redemption  of  an  undivided  interest,  by  a  creditor  having  a  lien  there- 
upon, amended  so  as  to  allow  him  to  redeem  the  entire  property. 

§§  1461,  1463.  (I)  New  provision,  forbidding  any  person  ftx)m  cutting  o^ 
by  agreement,  the  right  of  a  junior  creditor,  etc.,  to  redeem  real  property; 
and  regulating  the  certificate  of  satisfaction,  required  by  this  bill,  to  be  given 
and  filed  by  a  redeeming  creditor. 

§§  1464-1466.  (Ill)  2  R.  S.,  373,  §  60  (3  R  S.,  5th  ed.,  654 ;  2  Edm.,  387); 
prescribing  the  evidence  to  be  furnished  by  a  judgment  creditor,  of  his  right 
to  redeem  real  property,  amended  so  as  to  require  him  to  produce  the  evidence 
of  his  right,  at  the  time  when  he  redeems;  and  to  file  it  in  the  county  clerk's 
office,  instead  of  delivering  it  to  the  purchaser,  etc.,  because  the  latter  might 
be  interested  to  destroy  it ;  also  by  requiring  the  original,  instead  of  copies  o^ 
the  assignments,  under  which  he  claims,  to  be  filed,  unless  they  have  been 
already  filed.  L.  1836,  ch.  525,  §  2  (3  R  S.,  5th  ed.,  654;  4  Edm.,  624); 
relating  to  the  like  matters  upon  a  redemption  by  a  mortgage  creditor, 
amended  in  like  manner ;  and  extended,  so  far  as  it  kllows  redemption  by  a 
representative,  to  the  representatiyes  of  judgment  creditors. 

§§  1467, 1468.  (Ill  and  IV)  The  former  section  is  new,  requiring  the  evi- 
dence of  the  right  to  redeem,  duly  filed,  to  be  kept  open  to  inspection.  The 
latter  section  contains  a  new  provision,  preventing  a  waiver  of  the  production 
of  the  evidence,  of  the  right  to  redeem,  from  affecting  a  person  entitled  subse- 
quently to  redeem. 

§  1474.  (IV)  L.  1835,  ch.  189,  §  2  (3  R  S.,  5th  ed.,  657;  4  Edm.,  623); 
requiring  the  acknowledgment  and  filing  of  assignments  of  certificates  of 
sale,  before  the  execution  of  a  deed  of  real  property,  sold  under  an  execution, 
extended  to  assignments  of  certificates  of  redemption. 

§  1475.  (II)  A  provision,  reconciling  the  provisions  of  the  R  S.,  and  of  L. 
1867,  ch.  116,  §  1  (7  Edm.,  60),  as  to  the  devolution  of  duties,  where  the 
sheriff  dies,  after  he  has  sold  real  property  under  an  execution,  by  imposing 
those  duties  upon  the  under-sheriff,  or  where  he  is  dead,  upon  the  sheriff's  sac- 
cesser,  so  that  the  parties  may  have  the  security  of  an  official  bond. 
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§§  1476-1478.  (II)  New  proyisionSy  prescribing  to  whom  money,  on  the 
redemption  of  real  property,  may  be  paid  (56  N.  Y.,  507) ;  regalating  redemp- 
tions, where  the  sale  was  made  by  a  coroner ;  and  proyiding  for  the  death  of 
the  coroner,  or  person  specially  appointed  to  sell,  after  the  sale. 

§§  1479-1486.  (I,  II  and  IH)  2  B.  S.,  375,  §§  68-74  (3  R  S.,  5th  ed., 
658 ;  2  Edm.,  389) ;  touching  the  remedies  for  failure  of  title  to  real  property, 
sold  under  an  execution,  and  to  contribution,  amended,  so  as  to  remove  obscu- 
rities, and  also  as  follows.  The  right  to  recover  the  purchase-money  is 
extended  to  the  purchaser's  grantee,  or  devisee,  and  to  a  case  where  the  judg- 
ment has  been  set  aside,  for  irregularity  or  error  in  fact,  as  well  as  where  it 
has  been  vacated  or  reversed;  contribution  must  be  enforced  by  an  action; 
and  the  condition  of  allowing  it  is  declared  to  be,  where  the  judgment 
"has  been  collected  by  a  sale  of  the  real  property  of  one  or  more  of"  (the 
persons  liable)  '^  by  virtue  of  an  execution  issued  thereupon,"  instead  of,  as  in 
the  B.  S.,  where  the  judgment  '^  has  been  levied  upon  the  lands  of  any  one  or 
more  of  such  persons  "  (§  70).  The  latter  amendment  is  for  the  sake  of  per- 
spicuity. It  is  also  provided,  that  where  the  plaintiff,  in  the  action  for  con- 
tribution, desires  to  preserve  the  lien  of  the  original  judgment,  he  must  file 
a  notice,  requiring  the  clerk  to  make  the  necessary  enlries  in  the  docket ;  but 
the  lien  so  preserved  is  made  subject  to  an  exception,  in  favor  of  bona  fide 
transferees,  without  notice. 

§  1488.  (II)  New  provision,  limiting  the  cases,  where  an  execution  can  issue 
against  the  person  of  a  woman,  to  those  where  an  order  of  arrest  has  been 
executed  against  her,  or  her  adversary,  and  has  not  been  vacated. 

§  1489.  (Ill)  Go.  Proa,  §  288,  part  of  the  first  sentence ;  requiring,  before  an 
execution  can  issue  against  the  person,  that  an  execution  against  property 
must  have  issued,  'Ho  any  county  within  the  jurisdiction  of  the  court,'' 
amended  so  as  to  dispense  with  the  execution  against  property,  where  the 
debtor  is  in  actual  custody  in  another  action ;  and  to  require  that  the  execu- 
tion against  property  of  a  resident,  must  have  been  issued  to  the  county  of  his 
residence. 

§  1495.  (II)  This  section  supplies  a  casus  omissus  in  L.  1857,  ch.  427,  §  1, 
which  allows  a  creditor,  who  has  discharged  his  debtor  from  custody,  under  an 
execution  against  his  person,  to  issue  a  new  execution  against  his  property, 
by  adding  a  clause,  protecting,  from  a  sale  under  the  latter,  real  property  of 
the  judgment  debtor,  theretofore  transferred  in  good  faith. 
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CHAPTER  I. 

GENERAIi  PROVISIONS  RELATING  TO  COURTS,  AND  THE 

MEMBERS  AND  OFFICERS  THEREOF. 

TITLE    I. —  The  oottbts  op  the  state;  their  geheral  powers  akd 

ATTRIBUTES,  AKD  OBKERAL  BEGULATI0K8   PERTAIKINO  TO 
THE  EXBBCISE  THEBBOP. 

TITLE  n.  —  Pbotisions  op  gbneeal  applioatiok,  belating   to  the 

JUDGES,  AKD  CEBTAIN  OTHER  OPPIOEBS  OP  THE  COUBTS. 

TITLE  L 

I 

The  courts  of  the  State ;  their  general  powers  and  attributes^  and 
general  regulations  pertaining  to  the  exercise  thereof. 

Abtigls  1.  Enumeration  and  clasBification. 

3.  General  powers  and  attributes  of  the  courts. 

8.  Miscellaneous  provisions  relating  to  the  sittings  of  the  courts. 

ARTICLE    FIRST,* 

Ekxtmbratiok  and  Classification. 

[Preliminary  Note. — This  article  contains  a  complete  list  of  all  the 
courts  of  the  State,  civil  and  criminal,  in  existence  on  January  Ist,  1876, 
except  military  courts,  and  the  court  of  arbitration  of  the  Chamber  of 
Commerce,  which  are  excluded  by  the  first  section.    The  courts  of  ordin- 
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ary  jurisdiction  are  classified  into  '^ooarts  of  record ''^  and '^  courts  not  of 
record '\  Notwithstanding  the  term^  ^ court  of  record^'  has  not  receiyed 
a  general  and  accurate  definition  (see  note  of  commissioners  to  proposed 
Code  of  Giyil  Procedure,  pp.  16-18),  this  classification  has  been  pre- 
served, for  conyenience  of  distinguishing  those  courts  to  which  certain  pro- 
visions, contained  in  this  act)  do  not  apply,  and  also  to  determine,  as  far 
as  can  be  done  by  legislation,  what  courts  and  judges  are  within  §§  11,  18, 21, 
and  22  of  the  judiciary  article  of  the  constitution.  Existing  mayors'  and 
recorders'  courts,  in  those  cities  where  they  have  been  organized  as  distinct 
courts  under  those  names,  are  specifically  eniimeraied.  In  other  cities,  the 
criminal  courts,  directed  by  special  statutes  to  be  held  by  the  mayor  and 
recorder,  or  either  of  them,  as  courts  of  special  sessions,  or  the  like,  are 
deemed  to  be  included  in  the  general  designation  of  courts  of  sessions,  or 
courts  of  special  sessions,  and  are  not  further  named.  See  L.  1864,  cL  139, 
tit.  4,  §  1;  L.  1865,  ch.  86,  §  4;  L.  1868,  ch.  335,  §  64;  L.  1869,  ch.  714,  tit 
4,  §  6;  L.  1870,  ch.  719,  tit  4,  §  1;  and  id.,  tit  7,  §  1.  The  same  course 
has  been  pursued  with  reference  to  the  enumeration  of  justices'  courts  in 
cities;  —  such  courts,  in  cities  where  special  justices'  courts  have  not  been 
organized  and  named  by  statute,  being  regarded  as  included  in  the  expression 
"courts  of  justices  of  the  peace  ".] 

it. 

Designed  to  exclude  courts  martial,  etc.,  from  the  provisions  of  this  act, 
relating  to  courts,  generally. 

Co.  Proc.,  part  of*§  9;  2  B.  L.,  1813,  p.  503,  §  8 ;  2  E.  S.,  218,  Part  3,  ch.  1, 
tit  6,  §§  4  and  9  (3  E.  S.,  5th  ed.,  320 ;  2  Edm.,  227) ;  L.  1844,  ch.  319,  §  1  (3 
E.  S.,  5th  ed.,  339)  ;  L.  1848,  ch.  374,  §  1,  amended  L.  1849,  ch.  134  (3  R  S^ 
5th  ed.,  343) ;  2  R  S.,  224,  Part  3,  ch.  2,  tit  3,  §§  1-5  (3  R  S.,  5th  ed.,  376;  2 
Edm.,  233);  L.  1821,  ch.  47,  and  acts  amending  the  same  (3  R  S.,  5th  ed, 
39^) ;  L.  1854,  ch.  96  (3  B.  S.,  9th  ed.,  332) ;  L.  1849,  ch.  125  (3  R.  S.,  5th  ed., 
348) ;  L.  1822,  ch.  218  (3  R  S.,  5th  ed.,  409) ;  L.  1871,  ch.  461,  tit.  8,  §  4 ;  L 
1872,  ch.  627  (9  Edm.,  415) ;  and  id.,  ch.  866,  tit  4,  §  1 ;  L.  1873,  ch.  61 ;  L 
1874,  ch.  171 ;  L.  1875,  ch.  68.  The  mayor's  court  of  Albany,  was  abolished 
by  ll  1867,  ch.  272.  The  mayor's  court  of  Rochester,  was  abolished  by  L 
1849,  ch.  303. 

The  justices'  court  of  Hudson,  and  the  mayor's  court  of  Troy  have  been 
practically  abolished  by  various  amendments  to  the  city  charters ;  although  no 
statute  has  been  found,  expressly  abolishing  either  of  them. 

The  marine  court  was  constituted  a  court  of  record,  for  special  purposes,  by 
the  statute  organizing  it,  as  the  "Justices'  Court  of  the  city  of  New- York". 
2  R  L.,  1813,  p.  382,  §§  106  and  107.  It  was  made  a  court  of  record,  for  all 
purposes,  by  L.  1872,  ch.  629,  §  1. 

Co.  Froo,  remunder  of  §  9 ;  L.  1834,  ch.  211,  and  acts  amending  the  same 
(3  B.  S.,  5th  ed.,  417) ;  and  L.  1873,  ch.  129,  tit  2,  §  11. 
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CHAP,  l]  NOTEa  §§4-14. 

From  Go.  Proc,  §  10,  and  part  of  §  469.  This  provision  is  deemed  neces- 
sary to  preserve  the  existing  practice,  etc.,  wherever  this  act  is  not  applicable. 

AUTICLE  SECO:EfD . 

GENEBAL    POWEBS  AJSTD  ATTBEBUTBS   of  the  Ck>XJBTB. 

[Pbelimikabt  Note. —  This  article  brings  together  various  scattered  pro- 
visions of  the  Bevised  Statutes,  among  others  those  relating  to  contempts,  the 
Bubstance  of  which  has  been  carefully  preserved  unchanged,  although  here,  as 
elsewhere,  it  was  found  necessary  to  make  many  verbal  and  formal  amendments, 
in  order  to  conform  these  provisions,  in  language,  style,  etc.,  to  the  remainder  of 
this  act,  and,  to  the  alterations  in  practice  and  the  organization  of  the  cfourts, 
which  have  occurred  since  their  enactment.] 

§  S. 

2  E.  S.,  274,  Part  B,  ch.  3,  tit  1,  §  1  (3  B.  S.,  6th  ed.,465;  2  Edm.,  284). 

«6. 

Id.,  g  7,  adding  the  words,  ^^  commit  or  discharge",  in  the  last  line. 

§7. 

2  B.  S.,  276,  Part  3,  ch.  3,  tit  2,  §  1  (  3  R  S^  5th  ed.,  468 ;  2  Edm.,  287). 

Id.,  §  10. 

Id.,  §  11,  adding  the  last  clause,  in  order  to  remove  an  obscurity. 

S  lo. 

Id.,  §  12. 

§   11 

Id.,  §  13. 

§   19. 

Id.,  §  14. 

§  IS. 

Id.,  §  15. 

§  14. 

2  R.  S.,  634,  Part  3,  ch.  8,  tit  13,  §  1  ( 3  R.  S.,  6th  ed.,  849 ;  2  Edm.,  562)- 
The  words,  "solicitors"  and  "registers"  have  been  omitted;  "mandate"  has 
been  substituted  for  "  process  ",  "  writ ",  etc. ;  "  action  or  special  proceeding  ", 
for  "  cause  ",  "  suit ",  etc.;  and  "  judgment ",  for  "  decree  " ;  and  "  or  adjudged  " 
has  been  added,  after  "  ordered  ",  where  the  words  occur ;  a  confusion  of  singular 
and  plural  numbers  has  been  removed,  by  the  uniform  use  of  the  singular ;  and 
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other  similar  grammatical^  yerba!,  and  formal  amendments  have  been  made : 
biit  the  meaning  of  the  original  has  not  been  niateriallj  changed ;  exoept  that, 
in  subd.  4,  the  words^  ^^  or  fraudulently  and  wilfully  preventing  or  disabling 
from  attending  or  testifying  ",  haye  been  added,  in  order  to  coyer  certain  acts  of 
misconduct,  sometimes  practice,  for  which  there  is  now  no  adequate  punish- 
ment    The  word,  ^'  mandate"  is  defined  in  section  2  of  the  temporary  act. 

§1«. 

L.  1847,  ch.  390,  §  2  (3  B.  S.,  5th  ed.,  126;  4  Edm.  630).  A  substitute 
for  §  3  of  the  act  of  1847,  finds  a  more  appropriate  place  in  ch.  8  of  this 
act  (§  779). 

§  16. 

Sec.  1  of  the  non-imprisonment  act,  L.  1831,  ch.  300  (3  B.  S.,  5th  ed^ 
126  ;  4  EduL,  465),  amended  so  as  to  adapt  it  to  the  modem  practice  and 
procedure.  It  is  necessary  to  preserve  this  enactment,  only  for  the  purpose  of 
affecting  proceedings  for  disobedience  to  judgments  and  orders  in  equity  causes ; 
for  sections  548  and  1487  of  this  act,  corresponding  to  sections  178  and  288  of 
the  Code  of  Procedure,  effectually  prevent  an  interlocutory  arrest,  or  an  execu- 
tion against  the  person,  in  actions  at  law,  founded  merely  upon  contract^  except 
in  certain  cases  coming  within  the  provisions  of  §  550  of  this  act 

L.  1870,  ch.  408,  §  13  (7  Edm.,  731),  amended  by  omitting  the  first 
sentence,  which  is  covered  by  §  4,  ante ;  and  by  excepting  the  court  for  the 
trial  of  impeachments,  and  the  court  of  appeals,  from  ^^all  courts  of  record", 
upon  which  the  original  declares  the  Bules  to  be  binding.  The  last  sentence  of 
this  section  is  new.  By  §  2  of  the  temporary  act,  a  technical  meaning  is  given 
to  the  expression,  ^^  superior  city  courts".  Under  the  provisions  of  L.  1871, 
ch.  461,  tit  8,  §  4,  i>erhaps  the  city  court  of  Long-Island-Oity  ought  to  have 
been  included  in  tiie  courts  which  are  not  governed  by  the  Bules ;  but  it  is  pre- 
sumed that  the  special  exemption  of  that  court  was  accidental 

§  18. 

L.  1847,  ch.  470,  §  4  (3  R  S.,  5th  ed^  262 ;  4  Edm.,  582). 

L.  1862,  ch.  86,  §  1  (4  Edm.,  542),  amended  so  as  to  be  applicable  only  to 
the  supreme  courts  the  superior  city  courts,  and  the  county  courts.  The 
origintd  extends  to  "  the  several  courts  of  record" ;  but  requires  the  order  to 
be  made  at  general  term.  It  apparently  superseded  L.  1859,  ch.  212, 
which  authorizes  the  clerk  of  Kings  county  to  print  150  copies  of  the  calen- 
dars, at  the  expense  of  the  county,  and  other  local  acts,  in  pari  materia,  such 
as  L.  1857,  ch.  183,  §  2,  and  L.  1859,  oh.  179,  §  2.  There  is  no  special  provi- 
sion, authorizing  the  printing  of  calendars  for  New- York.  All  printing,  for 
that  city,  is  regulated  by  L.  1873,  ch.  335,  §  111,  as  amended  by  id.,  ch.  757, 
§  19,  and  by  L.  1875,  ch.  631,  §  1.  As  to  the  publication  of  the  calendara  of 
the  courts  of  record,  in  New- York,  see  L.  1874^  oh.  656  (Sess.  L.  1875,  p.  4). 
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li,  §  2. 

From  2  R  S.,  198,  Part  3,  oh.  1,  tit  3,  g  17  (3  B.  S.,  5th  ed.,  292 ;  2  Edm., 
207),  with  several  modifioations.  The  original  is  confined  to  the  supreme 
court ;  and  the  papers  authorized  to  be  destroyed  are  only  '^  pleadings,  nisi  prius 
records,  or  yenires".  In  answer  to  an  application  made  by  the  former  commis- 
Bioners,  the  clerk  of  the  city  and  county  of  New- York  furnished  them  with  a 
descriptiye  list  of  papers,  which  he  .  regards  as  useless,  now  constituting  a 
mass  of  great  bulk,  partly  rat-eaten,  and  decayed.  From  this  list  has  been 
selected  a  description  of  papers,  to  which  the  power  to  destroy  may  be  safely 
extended. 

$99. 

2  B.  S.,  275,  Part  3,  ch.  3,  tit  1,  §§  8  and  9  (3  B.  S.,  5th  ed,  467;  2  Edm., 
^5),  consolidated. 

§99. 

See  the  note  to  the  next  section. 

§  94. 

This  and  the  last  section  have  been  formed  by  6onsolidating,  with  several 
amendments,  2  B.  S.,  278,  Part  3,  ch.  3,  tit  2,  §  9  (3  B.  S.,  5th  ed.,  469 ;  2  Edm., 
288),  with  so  much  of  §  57  of  the  judiciary  act,  L.  1847,  ch.  280  ( 3  B.  S.,  5th 
ed.,  282  ;  4  Edm.,  571),  and  of  L.  1847,  ch.  470,  §  43  (id.,  and  4  Edm.,  589), 
as  is  not  obsolete,  or  elsewhere  provided  for. 

§  95. 

Prepared  as  a  substitute  for  2  B.  S.,  277,  Part  3,  ch.  3,  tit  2,  §  2  ( 3  B.  S., 
5th  ed.,  469;  2  Edm.,  287) ;  the  changes,  made,  being  chiefly  for  the  purpose 
of  adapting  the  phraseology  to  elective  judicial  ofScers. 

§  96. 

Go.  Proc.,  last  sentence  of  §  27. 

i  97. 

L.  1847,  ch.  280,  §  72  (  3  B.  S.,  5th  ed.,  260,  278  ;  4  Edm.,  576 ),  amended  by 
applying  the  provision  to  all  courts ;  by  striking  out  the  words,  requiring  ,the 
procuring,  and  prescribing  the  form  of  seals ;  and  by  making  such  alterations 
as  these  amendments  rendered  necessary. 

i  98. 

L.  1847,  ch.  470,  §  36  (1  R  S.,  5th  ed.,  870;  4  Edm.,  588),  amended  as 
stated  in  the  note  to  the  last  section. 

§  99. 

2  R  S.,  276,  Part  3,  ch.  3,  tit  1,  §  10  ( 3  R  S.,  5th  ed.,  467 ;  2  Edm.,  285  ) ; 
see,  also,  2  R  S.,  404,  Part  3,  ch.  7,  tit  3,  §  61  ( 3  R  S.,  5th  ed.,  687 ;  2  Edm., 
420). 
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§  SO. 

2  R.  S,  277,  Part  3,  ch.8,tit  2,§  7(3  E.  S.,6ai  ed.,469;  2BdiiL,  287), 
amended  so  as  to  make  it  generally  applicable. 

ABTICLE  THIRD. 

MlBCXLLAHSOUS  PBOYIBIONB  BKLAHHO  to  THX  SiTTINaB  OV  THB  OonBTB. 

[PBBLiiajrABY  NoTB. —  Thls  article  contains  the  general  regulations  of  the 
Gode  of  Procedure,  and  of  the  Bevised  Statutes,  relating  to  the  sittings  of  the 
courts,  and  proyisions  relating  to  adjournments,  and  change  of  places  of  hold- 
ing courts.  These  last  are  scattered  over  many  pages  of  the  statute-book,  and 
are  often  conflicting  or  cumulatiye.  They  haye  been  here  reconciled  and  con- 
densed .] 

§  SI. 

Go.  Proa,  §  15,  28,  and  51,  consolidated. 

§  S9. 

2  B.  S.,  291,  Part  3, oh;  8,  tit  2,  §  95  (3  B.  S.,  5th  ed.,  481;  2  Edm.,  302). 

§  SS. 

Id.,  §  96. 

§  S4. 

Go.  Proa,  third  sentence  of  §  24,  amended  so  as  to  make  the  proyision  gen- 
eral.   The  last  sentence  is  new. 

§  S5. 

2  B.  S.,  197,  Part  3,  ch.  1,  tit  3,  §  6  (2  Edm.,  205) ;  and  id.,  tit  4,  §  19  (3 
B.  S.,  5th  ed.,  295 ;  2  Edm.,  212 ),  consolidated. 

§S6. 

Id;,  tit  4,  §§  20  and  21  (3  B.  S.,  5th  ed.,  295 ;  2  Edm.,  212),  consolidated, 
and  amended  by  changing  the  time,  from  eight  to  four  o'clock,  and  by  making 
the  section  general 

§S7. 

L.  1847,  ch.  470,  §  41  (3  B.  a,  5th  ed.,  279 ;  4  Edm.,  589),  extended  so  as 
to  include  all  courts  of  record,  and  confined  to  trials  without  a  jury.  The 
original  is  confined  to  the  supreme  court  and  the  county  court,  and  apparently 
includes  jury  causes ;  as  it  is  made  applicable  to  ''all  cases  or  proceedings  in 
law  or  equity  **. 

§S8. 

2  B.  S.,  290,  Part  3,  ch.  3,  tit  2,  §  87  (3  R  S.,  5th  ed.,  480 ;  2  Edm.,  301). 
The  present  condition  of  the  statutes,  relating  to  changing  the  places  of  hold- 
ing courts  in  emergencies,  is  yery  confused,  and  may  lead  to  graye  ^^[uestions  of 
regularity,  etc.  In  this,  and  the  next  six  sections,  they  haye  been  harmonised, 
at  the  expense  of  considerable  alterations  in  the  text 
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§S9. 

Id.,  §  88. 

L.  1866,  ch.  17^  §  1  (6  Ednu,  705). 

§41. 

L.  1833,  oh.  169,  first  daase  of  §  6  (4  Edm.,  633) ;  and  L.  1866,  ch.  174,  §  2 
(6  Edm.,  706) ;  consolidated,  hannonized,  and  amended  by  adding,  to  the 
reasons  for  which  the  coart  may  be  adjourned,  the  want  of  snitable  accommo- 
dation. The  propriety  of  the  latter  amendment  was  snt^ciested  to  the  commis- 
sioners by  a  joBtioe  of  the  snpreme  conrt 

2  R  So  290,  Parts, ch.  3,  tii2,  §§  89  and  90  (3  B.  S.,  6ih  ecL,  480;  2  Edm., 
301),  consolidated* 

§48. 

Id.,  §§  93  and  94,  conaolidated. 

$44. 

2  B.  S.,  204,  Part  8,  ch.l,  tit  4,  §  22  (3R  S.,  6th  ed.,  295;  2  Edm.,  212) ;  2 
B.  8.,  277,  Part  3,  ch.  3,  tii  2,  §§  3,  6,  and  6  (3  B.  8.,  6th  ed.,  469 ;  2  Edm., 
287) ;  2  B.  8.,  291,  Part  3,  ch.  3,  tit.  2,  §  91  (3  B.  8.,  6th  ed.,  481 ;  2  Edm., 
302)  ;  L.  1833,  ch.  169,  §  3  (4  Edm.,  632) ;  L.  1847,  ch.  280,  §  28  (4  Edm., 
564)  J  L.  1866,  ch.  174,  §  3  (6  Edm.,  706).  This  section,  new  only  in  form, 
has  been  prepared  as  a  substitute  for  the  numerous  provisions  referred  to, 
all  of  which  provide  for  the  continuance  of  proceedings,  etc.,  where  the  place 
of  sitting  is  changed,  or  the  term  fails,  or  adjourns. 

$45. 

The  substance  of  L.  1876,  ch.  3,  §  1,  which  is  confined  to  the  city  court 
of  Brooklyn,  amended  by  expending  its  provisions  to  all  courts  of  record.  This 
section  will  also  supersede  L.  1846,  ch.  2 ;  and  L.  1869,  ch.  208,  §  1  (6  Edm., 
248).    See  Latvmberg  v.  The  People,  27  N.  T.,  336. 


TITLE  n. 

PrcfHsions  of  general  application^  relating  to  the  judges ^  a/ad  certain 

other  offijcers  of  the  cov/rts. 

hxnciM  1.  Genei&l  powen,  duties,  liabilities,  and  disabilities  of  jadgee,  and  officers  acting 
jndidallj. 
3.  Attorneys  and  connselloTs  at  law. 

8.  QenenJ  provisions  concerning  certain  ministerial  officers,  connected  with 
tbe  administration  of  justice,  and  special  provisions  concerning  officers  of 
that  description,  attached  to  two  or  more  courts. 
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§  46.  NOTES.  [CHAP.  I, 

[Preliminaby  Nots. — One  of  the  features  of  the  general  plan  of  the  New 
Bevision  is  to  bring  together,  in  the  same  division,  the  provisions  relating  to  the 
appointment  or  election  of  officers,  and  to  official  tenure,  now  scattered  through 
various  Parts  of  the  B.  S.  If  the  plan  was  strictly  carried  out,  in  this  respect, 
many  of  the  following  provisions  would  be  found  in  another  division.  But  in 
this  respect,  as  in  others,  the  symmetrical  arrangement  of  the  statutes  musfe 
yield  to  the  public  convenience;  and  it  is  quite  clear  that  such  convenience  will 
be  promoted  by  placing  many  of  those  provisions,  which  are  applicable  to  officers 
in  attendance  upon  the  courts,  in  close  juxtaposition  with  those  which  define  the 
duties,  etc.,  of  such  officers,  and  regulate  the  jurisdiction  and  current  business 
of  the  courts  themselves.  These  subjects  are  also  so  intermingled  in  the  variom 
acts  relating  thereto,  which  have  been  passed  since  the  B.  S.,  that  a  contrary 
course  would  involve  the  necessity  of  splitting  up  numerous  enactments,  and 
lead  to  considerable  repetition  and  verbosity.  It  was  determined,  therefore,  to 
adopt  the  rule  of  placing  in  this  title  provisions  of  general  or  quasi  general 
application,  viz. :  those  which  apply  to  all  such  officers  of  a  particular  class, 
or  relate  to  officers  attached  to  more  than  one  of  the  courts,  and  the  like. 
When  such  officers  are  attached  to  one  court  only,  the  provisions  relating  to 
them  will  be  found  in  the  chapter  containing  the  other  provisions  relating  to 
that  particular  court.] 

AUTICLE    FIRST. 

GENBRAIi    POWSBS,  DUTIBS,  LZABILmBS,  AND  DlBABILrriBS   OF  JUDQER,  AJSD  OFFICBBS 

ACTING  JUDICIALLY. 

[Pbelimikaby  Note. — ^The  provisions  of  the  B.  S.,  and  subsequent  acts, 
relating  to  judicial  disabilities,  which  are  covered  by  §§  I,  8,  and  21  of  the  sixth 
article  of  the  constitution,  have  been  omitted  from  this  article.] 

§46. 

2  B.  S.,  276,  Part  3,  ch.  3,  tit  1,  §  2  (3  B.  S.,  6th  ed.,  465 ;  2  Edm.,  284), 
L.  1847,  ch.  280,  §  81  (3  B.  S.,  6th  ed.,  466 ;  4  Edm.,  580);  and  L.  1860,  ch. 
41,  §  2  (4  Edm.,  39);  consolidated,  without  materiid  change,  except  that,  in 
the  last  line  but  one,  the  word,  "  orally  "  has  been  added,  because  taking  part 
in  the  decision  of  a  cause  submitted  is  not  within  the  intent  of  the  stetnte. 
The  commissioners  preserved,  although  with  much  hesitation,  the  provision 
excepting  a  judge  of  the  court  of  appeals  from  the  pperation  of  the  second  sen- 
tence of  this  section.  The  principle  that  a  judge  should  not  decide  a  cause, 
which  he  did  not  hear,  is  so  consonant  to  reason,  that  an  exception  to  it  shonid 
be  admitted,  only  upon  some  very  controlling  consideration.  This  exception 
was,  in  fact,  introduced,  in  1850,  by  reason  of  a  doubt  entertained,  whether  a 
cause  could  constitutionally  be  heard  in  the  court  of  appeals,  without  the  pres- 
ence of  eight  judges,  competent  to  take  part  in  the  decision.  That  question 
cannot  arise,  under  the  altered  organization  of  the  court  It  would  therefore 
be  preferable  that  the  salutary  rule  of  the  original  statute  should  be  substan- 
tially restored,  by  striking  out  the  exception;  but  the  commissioners  thought 
that  such  an  amendment  ought  not  to  proceed  from  them. 
10 


OEAP.  I.]  NOTES.  g§  47-54 

2  R  S.,  275,  Part  3,  oh.  3,  tit  1,  part  of  §  5  (3  B.  S.,  5th  ed.,  465;  2  Edm., 
285). 

§48. 

2  R.  S.,  210,  Part  3,  ch.  1,  tit.  6,  §  10  (3  R  a,  5th  ed.,  303 ;  2  Edm.,  219), 
amended  so  as  to  correspond  to  the  existing  organization  of  the  courts,  and  by 
adding  the  second  sentence.  In  the  first  sentence,  the  word,  ^'  jndge  "  has  also 
l)een  omitted,  so  as  to  restrict  the  provision  to  a  justice  of  the  peace.  The 
section,  as  it  stands  in  the  B.  S.,  seems  to  have  no  application,  except 
in  cases  of  bastardy.  There  appears  to  be  no  sufficient  reason  for  disqualify- 
ing the  county  judge,  from  taking  part  in  the  decision  of  appeals  in  such  mat- 
ters, on  account  of  his  being  an  inhabitant  of  the  town  interested ;  especially 
as  the  retention  of  the  disqualifi^cation  renders  it  necessary,  in  such  oases,  to 
procure  the  attendance  of  a  county  judge  of  another  county,  in  order  to  con- 
stitute the  court.  Perhaps  it  would  be  better  to  repeal,  also,  the  disqualifica- 
tion in  regard  to  justices  of  sessions;  but  its  retention  will  lead  to  little 
inconvenience,  as  their  places  can  readily  be  supplied,  from  the  justices  of  the 
peace  of  the  county. 

§  49. 

2  R  S.,  275,  Part  3,  ch.  3,  tit  1,  §  4,  and  part  of  §  5  (3  R  S.,  5th  ed.,  465 ;  2 
Edm.,  284)  ;  L.  1839,  ch.  303,  as  amended  by  L.  1841,  ch.  272;  and  id.,  ch. 
346  (3  R  S.,  5th  ed.,  465,  466  ;  4  Edm.,  550) ;  L.  1847,  ch.  280,  part  of  §  82 
(3  R  S.,  6th  ed.,  466 ;  4  Edm.,  580) ;  L.  1847,  ch.  470,  §§  48,  60,  and  part  of 
§  61  (3  R  S.,  5th  ed.,  367,  466;  4  Edm.,  590).  This  section  contains,  in  a 
condensed  form,  the  substance  of  the  numerous  sections  referred  to. 

§S0. 

L.  1847,  ch.  470,  part  of  §  51,  and  §  52  (3  R  S.,  5th  ed.,  367,  466  ;  4  Edm., 
590).    The  concluding  sentence  is  new. 

§51. 

2  R  S.,  275,  Part  3,  ch.  3,  tit.  1,  §  6  (3  R  S.,  5th  ed.,  466;  2  Edm.,  285), 
amended  in  conformity  to  §  21  of  the  judiciary  article  of  the  constitution. 

§  »a. 

2  R  S.,  284,  Part  3,  ch.  3,  tit,  2,  §  51  (3  R  S.,  5th  ed.,  475;  2  Edm.,295). 

§«3. 

Id.,  §§  52  and  53,  consolidated,  and  amended  verbally,  and  also,  so  as  to 
remove  some  ambiguities  and  obscurities  of  expression. 

§  S4. 

L.  1870,  ch.  86,  §  8  (7  Edm.,  653),  amended  verbally,  by  substituting  the 
first  seven  words,  in  place  of  the  enumeration  of  the  judges  of  the  principal 
courts.  The  enumeration  does  not,  it  is  believed,  include  all  those  to  whom  the  con- 
stitutional restriction  applies.     Perhaps  the  amendment  also  falls  short ;  but  it 

n      * 


§g  65-^9.  NOTEa  LOHAP.I. 

was  impossible^  without  risking  the  OTerwhekning  of  the  secretary's  oflSce,  to  fol- 
low the  precise  language  of  the  constitution  (Article  6,  §  13).  It  was  held,  in 
People  Y.  Gardner,  45  N.  Y.,  812,  that  the  constitutional  limitation,  respecting 
the  age  of  a  judge,  applies  to  a  county  judge ;  but  apparently  it  does  not  apply 
to  a  surrogate,  and,  consequently,  this  section  has  been  so  framed  as  to  exclude 
surrogates  from  its  provisions. 

ABTIOIiE  SECOND. 

ATTOBIHETB  AKD  GoUirSBLLOBS  AT  Law. 

§  55. 

Modelled  upon  2  R.  S.,  276,  Part  3,  ch.  3,  tit  1,  §  11  (3  E.  S.,  5th  ed.,  467; 
2  Edm^  285 ),  with  some  alterations,  designed  to  adapt  it  to  the  present  pro- 
cedure, and  the  addition  of  a  clause  containing  a  rule  of  construction,  rendered 
necessary  by  the  omission  of  the  words,  ** party  or*',  before  "attorney*',  in 
subsequent  portions  of  this  act.  The  first  sentence  has  also  been  so  framed  u 
to  exclude  an  habitual  drunkard,  as  well  as  a  lunatic,  etc.,  from  the  operation 
of  the  provision,  allowing  a  party  to  appear  in  person,  or  by  attorney. 

§  56. 

L.  1871,  ph.  486,  Part  of  §  3  (9  Edm.,  95),  amended  verbally,  but  without 
substantial  change  of  meaning.  The  last  clause  has  been  substituted  for 
'^  until  he  shall  be  suspended  from  such  practice  for  cause  as  provided  in  sec- 
tions 81,  82  and  83  of  Part  1,  chapter  5,  title  4  of  the  Bevised  Statutes,  entitled 
'  Of  judicial  officers.*  '*  The  latter  citation  is  one  of  many  practical  illustrations 
of  the  necessity  of  this  revision,  as  there  are  no  such  sections  in  the  Beyised 
Statutes.  The  legislature  intended  to  cite  §§  23,  24,  and  25,  of  which  the  last 
two  are  revised  in  this  article,  post,  §§  67  and  68 ;  the  numbers,  menfdoned  in 
the  act  of  1871,  are  those  added  by  the  editors  of  tiie  fifth  edition. 

§  57. 

This  section  embodies,  in  a  permanent  form,  §  2  of  the  same  act,  and  also  the 
provisions  of  §  1,  as  to  publication. 

§  58.  -  V 

Substituted  for  that  part  of  §  3  of  the  same  statute,  as  amended  by  L.  1872, 
ch.  260  (9  Edm.,  345),  which  provides  that  it  shall  not  affect  the  provisions 
of  certain  statutes,  requiring  the  courts  to  admit  to  practice  the  graduates  of 
the  law  schools  named  in  the  text,  upon  production  of  their  diplomas.  It  ib 
believed  that  sound  policy  requires  that  the  courts  should  not  be  compelled,  as  they 
are  by  the  existing  laws,  to  admit  those  graduates,  unconditionally.  The  effect  of 
this  section  is  merely  to  refer  the  entire  matter  to  the  court  of  appeals,  in 
the  confidence  that  that  high  tribunal  will  establish  such  rules  as  will  most 
effectually  promote  the  true  interests  of  the  law  schools,  as  well  as  of  the  legal 
profession  and  the  people,  generally. 

§  59. 

2  R  S.,  287,  Part  3,  ch.  3,  tit  2,  §  66  (8  R.  8.,  5th  ed.,  477  ;  2  Edm.,  298). 
The  last  sentence  has  been  added. 
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CHAP,  l]  notes.  •  §§  60-78. 

I 

L.  1866,  ch.  176,  §1(6  Edm.,  706  ). 

§  «1. 

1  R  a,  109,  Part  1,  ch.  5,  tit  4,  §  26  (IB.  8.,  6th  ed.,  401 ;  1  Edm.,  99 ). 
The  words,  ^^  register,  assistaat-register  or  deputy-register''  have  been  omitted; 
as  they  have  no  longer  the  meaning,  which  they  had  when  the  B.  S.  were  enacted. 

i  69. 

Id.,  §  27,  extended,  so  as  to  include  other  ministerial  officers. 

$  63. 

L.  1862,  ch.  484,  §  1 ;  and  id.,  ch.  68,  §  1. 

«64. 

Id.;  and  §2  of  ch.  484. 

§65. 

2  S.  S.,  287,  Part  3,  ch.  3,  tit  2,  §  67  (3  B.  S.,  6th  ed.,  477;  2  Edm.,  298). 

«66. 

Oo.  Proa,  §  803,  first  sentence. 

i  67. 

1  R  S.,  109,  Part  1,  ch.  6,  tit  4,  first  clause  of  §  24  (1  R  S.,  6th  ed.,  400  •  1 
Edm.,  99)  ;  amended  by  confining  the  power  of  removal  to  the  supreme  cour4, 
and  by  the  addition  of  the  word,  "crime  "• 

$68. 

Id.,  last  clause  of  the  same  section. 

$69. 

Id.,  first  clause  of  §  25. 

§  TO. 

2  R  S.,  287,  Part  3,  ch.  3,  tit  2,  §  68  (3  R  S.,  6th  ed.,  477  j  2  Edm.,  298). 

5  ri. ; 

Id.,  §  69. 

§79. 

Id.,  §  70,  amended  by  substituting '' mandate",  for  ^* process ". 

§73. 

Id.,  §  71,  with  amendments,  which  are  merely  verbal,  except  that  the  word, 
"  action ''  has  been  substituted  for  ^'  suit 'S  perhaps  with  the  effect  of  narrowing 
the  prohibition ;  but,  according  to  ffaU  v.  BartMt,  9  Barb.,  297,  the  meaning  is 
unchanged.  Before  the  Oode  of  Procedure,  it  was  held  that  the  word,  ^'  suit " 
included  equity  proceedings.    Baldwin  v.  Lataon,  2  Barb.  Oh.,  306. 
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§§74-82.  ,  NOTES.  [chap.i. 

§  74. 

Id.>  §  72>  amended  so  as  to  extend  its  proyisions  to  oases  within  the  spint, 
and  doubtless  within  the  intent,  but  not  within  the  letter,  of  the  original. 

§75. 

Id.,  §  73. 

§76. 

Id.,  §  74. 

§77. 

L.  1847,  eh.  470,  part  of  §  47  (3  B.  S.,  5th  ed.,  467;  4  Edm.,  590);  the 
words,  "  or  proceeding  '*  being  omitted,  before  ^  in  person".  The  provisions 
relating  to  attorneys  being  confined  to  (tdions,  there  seems  to  be  no  propriety 
in  making  this  section  any  broader,  eyen  if  the  words  omitted  had  that  effect. 

§78. 

L.  1846,  ch.  120,  §  1  (1  R  S.,  5th  ed.,  884;  4  Edm.,  554),  adding  ''attorney- 
general  *'. 

§79. 

Id. ,  §  2,  with  the  like  addition. 

§  80. 

Id.,  §  3. 

•§81. 

Id.,  §  4. 

ARTICLE  THIRD. 

GsNSRAL  Provisions  gonosbniivg  certain  ministbrial  Officers,  goknectbd  with 
THE  Administration  of  Justice  ;  and  sfbcial  Provisions  concernino  Officers  or 
THAT  Description,  attached  to  Two  or  more  Courts. 

[Preliminary  Note.— This  article  commences  with  some  general  provisions 
relating  to  stenographers.  Special  acts,  for  the  appointment  of  officers  of  this 
description,  for  particular  courts,  have  been  passed,  from  time  to  time,  during 
the  last  ten  or  twelve  years ;  until  nearly  every  principal  court  of  the  State,  in 
which  issues  of  fact  are  tried,  is  now  provided  with  one  or  more  of  them.  It 
was  thought  best,  not  to  attempt  auy  material  alteration  of  the  provisions  of 
these  acts,  which  show  great  diversity,  in  the  mode  of  appointment,  and  mode 
and  amount  of  compensation ;  and  the  substance  of  them  will  accordingly  be 
found,  as  the  case  requires,  with  the  other  provisions,  relating  to  the  organiza- 
tion, etc.,  of  the  courts  respectively,  or  to  the  costs  and  fees  of  officers;  or 
with  the  other  provisions,  relating  to  salaries,  county  charges,  etc.  But  certain 
features  of  these  acts  are,  or  ought  to  be,  common  to  all ;  and  these  are  con- 
tained in  this  article.] 

§89. 

Embodying  a  provision,  to  be  found  in  most  of  the  special  acts,  relating  to 
14 
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CHAP.  I.]  NOTES.  §§83-91. 

fitenographers^  mentioned  in  the  preliminary  note  to  this  article,  and  which 
should  be  of  nniversal  application. 

§  83. 

The  first  sentence  contains  the  substance  of  a  proTision,  to  be  found  in  each 
of  the  special  acts,  relating  to  stenographers.  The  second  sentence  has  been 
taken  from  L.  1874yCh.  57,  §  2,  as  amended  by  L.  1876,  ch.  127,  relating  to  the 
superior  court  of  Buffalo.    It  has  been  made  generally  applicable. 

§84. 

New.  The  subjects,  to  which  this  section  refers,  are  left  undetermined  by 
the  existing  statutes.  The  period,  during  which  the  notes  must  be  preserved, 
has  been  fixed  at  two  years,  because,  if  fchere  is  any  reason  for  requiring  them 
to  be  filed,  it  will  probably  be  discovered  in  that  time ;  and,  unless  the  period 
is  limited,  the  preservation  of  the  accumulated  mass  of  the  stenographer's  notes 
will  become  a  serious  burden  upon  the  stenographer  or  the  clerk. 

§85. 

This  section  embodies  a  provision,  to  be  found  in  most  of  the  special  acts, 
relating  to  stenographers. 

§86. 

The  same. 

§  87. 

The  same ;  except  the  last  clause,  which  is  new. 

§  88. 

Probably  this  section  is  unnecessary;  but,  as  a  provision,  substantially  like 
it,  is  to  be  found  in  every  act,  relating  to  a  stenographer  outside  of  the  first 
judicial  district,  it  has  been  retained  for  greater  caution. 

§  89. 

L.  1871,  ch.  710,  §§  1  and  2  (9  Edm.,  133),  with  amendments  designed  to 
remove  obscurities,  eta,  and  to  give  the  officer  an  official  title,  not  only  for 
use  in  his  official  signature,  but  also  for  convenience.  It  is  supposed  that  the 
act  referred  to  repealed  L.  1851,  ch.  211  (3  Edm.,  335),  and  other  local  acts, 
in  pari  materia. 

§90. 

L.  1866,  ch.  588,  §  1  (6  Edm.,  786),  adding  ElingB,  as  an  excepted  county, 
because  the  appointment,  in  that  county,  comes  within  §  95,  post,  and  omitting 
the  exception  as  to  "the  city  and  county  of  New-York'';  there  being  no 
county  judge  in  that  county. 

§91. 

Id.,  §  2,  omitting  the  provision  as  to  the  amount  of  compensation. 
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§  09. 

L.  1847,  ch.  470,  part  of  §  42  (4  Edin.,  589) ;  modified  so  as  to  make  it  con- 
sistent with  the  preceding  provisions,  as  to  criers. 

s  •». 

This  section  has  been  taken  from  so  mnoh  of  L.  1872,  ch.  438,  §  2,  as 
relates  to  the  three  courts  mentioned,  amended  by  omitting  the  proTisions 
relating  to  the  compensation  of  the  officers,  which  belong  elsewhere;  and  the 
provision  that,  in  case  of  removal,  the  new^ppointment  shall  be  made  by  the 
judges  making  the  removal,  which  was  not,  it  is  supposed,  intended  to  he 
applicable  to  those  courts,  and  is  inconsistent  with  their  dignity.  This  section 
takes  the  place  of  §  106  of  the  commissioners'  first  draft  of  Part  3,  which  was 
based  upon  L.  1870,  ch.  382,  §  9.  The  latter  statute  was  impliedly  repealed  by 
the  last  clause  of  section  2  of  the  act  of  1872. 

§94. 

L.  1864,  ch.  501,  §  1,  as  amended  by  L.  1869,  ch.  249,  §  1 ;  omitting  the 
provision  as  to  the  salary,  which  belongs  elsewhere,  and  annexing  the  condition 
of  good  behavior  to  the  tenure  of  the  office,  instead  of  to  the  salary.  This 
statute  is  still  in  force,  it  is  supposed,  notwithstanding  the  act  revised  in  the 
next  section. 

§95. 

L.  1873,  ch.  165,  §  1,  amended  so  as  to  permit  the  judges  to  remove  any 
attendant,  and  prohibit  the  sheriff  to  re-appoint  an  attendant  who  has  been 
removed. 

§96. 

L.  1870,  ch.  648,  §  2.  This  section  of  the  act  of  1870  is  apparently  in  foroe, 
although  §  1  was  impliedly  repealed  by  the  enactment  revised  in  the  last 
sectioru 

§97. 

2  B.  S.,  289,  Part  8,  ch.  8,  tit.  2,  §  88  (8  B.  S^  6th  ed^  479;  2  Edm.,  300), 
amended  by  excepting  New-York  and  Eongs  oounties,  and  by  omitting  tiie 
word,  "  marshals  **. 

§99. 

Id.,  §84. 

§  99. 

Id.,  g  85. 
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CHAPTER  II. 

• 

POWERS,  DUTIES,  AND  LIABILITIES  OF  A  SHERIFF,  OR 
OTHER  MINISTERIAL  OFFICER,  IN  THE  EXECUTION  OF 
THE  PROCESS  OR  OTHER  MANDATE  OF  A  COURT  OR 
JUDGE,  IN  A  CIVIL  CASE. 

TITLE     I.  —  Provisions  relating  to  the  execution  op  civil  mandates 

GENERALLY. 

TITLE   H.  —  Provisions  relating  to  the  execxttioNi  by  a  shbripp,  op  a 

MANDATE  AGAINST  THE  PERSON. 

TITLE  III.  —  Application  op  the  poregoing  provisions  to  the  pro- 
ceedings OP  A  CORONER. 

TITLE  IV.  —  Powers,  duties,  and  liabilities  op  an  incoming  and  out- 
going SHERIPP,  respectively^  TOUCHING  THE  MATTERS 
INCLUDED  IN  THIS  CHAPTER. 

TITIiE  L 
Prcmsians  relating  to  the  execiUion  of  dvU  mcmdafes  PeneraUy. 

2  R  S.,  440,  Part  3,  eh.  7,  tit  6^  §  75  (3  R  S.,  5th  ed.,  738;  2  Edm.,  458  ) ; 
changing  the  proyision  for  payment  of  fees,  because,  now,  there  is  no  such  fee. 

§  101. 

Id.,  §  76,  amended  by  adding,  at  the  end,  the  proviso^  which  refers  to  con* 
stables,  etc. 

§  109. 

Id^  §  77,  with  the  addition  of  the  oondnding  sentence,  which  has  been 
taken  from  L.  1850,  qL  225,  §  3  (  3  R  S.,  5th  ed.,  739 ;  4  Edm.,  699  ). 

§  103. 

2  B.  S.,  551,  Part  3,  ch.  8,  tit  17,  §  3  ( 3  R  S.,  5th  ed.,  865 ;  2  Edm.,  571), 
omitting  the  clause,  requiring  the  sheriff  to  execute  the  process  ;  which  is  cov* 
ered  by  the  last  section. 

i  104. 

3  R  S^  441,  Part  3,  ch.  7,  tii  6,  §  80  (8  B.  S.,  6th  ed.,  740;  %  Edm.,  469), 
as  amended  by  L.  1846,  ch.  69,  §  18.  The  original  applies  to  a  sheriff,  "or 
other  public  officer  ".  The  latter  words  were,  perhaps,  intended  to  inolnde  the 
under-sheriff,  or  a  deputy-sheriff  bat  they  are  broad  enongh  to  include  a  con- 
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stable,  marshal,  etc.  The  power  conferred  by  this  section  is  so  broad,  and  its 
exercise  requires  so  much  .discretion  and  sound  judgment,  that  it  ought  not  to 
be  vested  in  any  officer  of  lower  grade  than  the  sheriff.  The  words,  "  or  otha 
public  officer  "  have  therefore  been  omitted. 

§  105. 

Id.,  §  81,  amended,  in  like  manner,  by  omitting  the  words,  ^'07  other 
officer  ". 

§  106. 

Id.,  §  82,  amended  in  like  manner. 

§  107. 

Id.,  §  83. 

§  108. 

This  and  the  next  section  have  been  prepared,  for  the  purpose  of  regulating, 
by  statute,  and  rendering  uniform,  the  proceedings  to  be  taken,  where  a  third 
person  makes  a  claim  to  property,  seized  by  the  sheriff,  by  virtue  of  a  warrant  of 
attachment,  an  execution,  or  a  requisition  to  replevy.  The  existing  provisions 
of  law,  on  this  subject,  are  very  meagre,  and  do  not  apply  to  the  case  of  an 
execution ;  although  it  is  clear  that  the  revisers  intended  to  prepare  the  neces- 
sary provisions,  for  that  purpose.  See  2  B.  S.,  4,  Part  2,  ch.  5,  tit  1,  art  1, 
§^  10-12  (3  E.  S.,  6th  ed.,  80;  2  Edm.,  6),  and  Co.  Proa,  §  216.  In  consequence 
of  the  meagreness  of  the  statutes,  there  is  a  grave  doubt  whether  an  indictment 
for  perjury  would  lie  against  a  witness  who  testifies  falsely,  before  a  sheriffs 

§  109. 

See  §  12  of  the  B.  S.,  cited  in  the  note  to  the  last  section. 


TITLE  IL 


Provisions  relaiiag  to  the  exectUion^  by  a  sheriff,  of  a  maTidate 

against  the  person. 

ASLTiCfLB  1.  Arresting,  conveying  to  jail,  ancL  committing  a  prisoner. 

2.  Jails ;  jail  discipline ;  and  regnlatiozui  oonoeming  the  confinement  and  care  of 

prisoners. 
8.  Temporary  jails,  and  temporary  removal  of  prisoners  from  jaiL 

4.  Jailliberties;  escapes. 

5.  Action  npon  and  assignment  of  a  bond  for  jail  liberties. 

[Prelihikaby  Notk — ^This  title  consists  of  the  existing  statutory  provi- 
sions on  the  subject.    They  have  been  re-arranged  in  a  manner  which  will,  it  is 
believed,  render  them  more  convenient  and  accessible ;  but  the  text  has  been 
subjected  to  very  few  alterations,  except  such  as  are  necessary  to  adapt  it  to  the 
18 
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present  mode  of  procedure,  and  to  conform  the  language  to  that  used  in  other 
portions  of  this  Beyision*  Such  amendments  are  not  referred  to,  in  the  notes 
to  the  seyeral  sections,  as  every  section  has  received  them.  It  will  save  some 
labor,  on  the  part  of  those  who  may  follow  up  this  title  critically,  to  state,  that 
it  contains  every  section,  or  a  substitute  for  every  section,  of  articles  1,  2,  3, 
and  4  of  title  6,  chapter  7,  Part  3  of  the  R  S.,  except  §§  9, 23,  and  37.] 


ARTICLE  FIRST. 

ABRSffTiNo,  ooiimsTiNO  TO  Jail,  Ain>  coiaciTTiHa  ▲  Pbibonbb. 

§  no. 

2  B.  S.,  376,  Part  3,  ch.  6,  tit  5,  §§  76  and  77  (3  B.  S.,  6th  ed.,  669 ;  2  Edm., 
391),  consolidated,  and  extended  so  as  to  include  a  person  taken  under  an 
order  of  arrest. 

5111. 

L.  1869,  ch.  813,  amended  so  as  to  remove  obscurities  of  expredsion,  pre- 
scribe intelligibly  the  mode  of  proceeding,  and  close  the  door  to  various  abuses 
which  may  be  practiced  under  the  original  statute. 

§119. 

L.  1875,  ch.  251,  §§  1  and  4.  The  original  also  excepts  Monroe  county ;  but 
the  statutes,  passed  prior  to  that  year,  appear  to  contain  no  provision  relating 
to  the  suppoi*t  of  civil  prisoners,  in  that  county,  although  the  support  of  crim- 
inal prisoners  is  provided  for  by  L.  1858,  ch«271,  §  1,  and  L.  1874,  ch.  463. 

§  113. 

2  R  S.,426,  Part  3,  ch.  7,  tit  6,  §  1  (3  R  S.,  5th  ed.,  724 ;  2  Edm.,  444). 

§  114. 

Id.,  §  2,  amended  so  as  to  make  the  provision  more  stringent  and  explicit. 
This  and  ^he  last  section  are  habitually  violated  with  impunity;  perhaps, 
because  it  is  supposed  that  they  are  not  applicable  to  process  issued  under  the 
modem  practice.  Their  re-enactment^  in  the  form  in  which  they  stand  in  this 
act,  will  at  least,  remove  that  doubt. 


Id. 

119. 

,§3. 

i 

Id. 

116. 

,§4. 

Id. 

117. 

,§5. 

Id. 

118. 

,§6. 
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§  119. 

Id.9  §  7,  amended  by  omitting  the  first  olause,  as  unnecessary. 


ARTICLE  SECOND. 

Jailb  ;  Jail  DisciPLmB ;  ahd  Rboulations  corckbNIkg  thb  Ck)iTFDiB]aEirr  aud  Gabs 

OF  Pbibonbbs. 
§  190. 

.  2  R.  S.,  428,  Part  3,  ch.  7,  tit.  6,  §  12  (3  R  S.,  6th  ed.,  725 ;  2  Edm.,  446). 
This  section  also  covers  the  first  clanse  of  1  B.  S.,  380,  Part  1,  ch.  12,  tit.  2, 
§  75  (1  R  S.,  5th  ed.,  878;  1  Edm.,  362). 

§  191. 

Id.,  §  13 ;  and  the  second  clanse  of  the  section  firom  ch.  12,  cited  in  the  note 
to  the  last  section. 

§  139. 

Id.,  §  24. 

§  133. 

Id.,  §  8. 

§  194. 

Id.,  §  10,  amended  in  oonfonnity  to  the  manifeit  intent  of  the  originaL 

§  195. 

Id.,  §  11. 

i  196. 

Id.,  part  of  §  28,  as  modified  by  L.  1869,  oh.  418. 

i  197. 

Id.,  that  portion  of  the  same  section,  which  was  added  thereto  by  L.  1873, 
oh.  299,  g  1  (9  Edm.,  688),  amended  so  as  to  remove  several  obsoniitieB,  ambi- 
gnities  and  rednndancies  of  expression. 

i  198. 

Section  29  of  the  B.  S.,  The  exception,  in  &Tor  of  "table-beer  ",  has  been 
preserved,  from  an  nnwillingness  to  alter  a  provision  of  this  character,  although 
there  is  room  for  mnch  donbt  as  to  the  identity  of  the  flnid,  so  designated. 

§  199. 

Id.,  §  30. 

§  130. 

Id.,  g  31. 
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§  131. 

Id,  g  32;  amended  by  substituting  "two  days'*,  for  "five  days*',  and  by 
extending  the  proyision  to  other  similar  cases. 

§  139. 

New. 

$  133. 

2  B.  a,  443,  Part  3,  ch.  7,  tit  6,  §  96  (  8  R  S.,  5th  ed.,  743 ;  2  Edm.,  462). 

§  134. 

Id.,  §  97. 

ARTICLE  THIRD. 

TmcFOBABT  Jails,  Aim  temposabt  Rbhoyal  of  Pbisonebs  fbom  Jail. 

§  135. 

2  R  S.,  428,  430,  Part  3,  ch.  7,  tit  6,  §§  14,  26,  and  27  (3  R  S.,  5th  ed., 
726 ;  2  Edm.,  447, 449 ),  consolidated,  with  amendments  making  the  mode  of 
designation  uniform,  and  allowing,  in  all  cases,  the  selection  of  a  place  within 
the  county. 

§  136. 

Id.,  §  15,  omitting  the  provision  that  the  order  must  be  made  on  the  ap- 
plication of  the  sheriff. 

§  137. 

Id.,  §§  16  and  17,  consolidated,  and  amended  by  omitting  the  last  clause 
of  §  17,  as  unnecessary. 

§  138. 

Id.,  §  18. 

§  139. 

Id.,  §  19,  amended  in  accordance  with  the  apparent  nAaning,  as  deduced 
from  a  comparison  with  the  other  sections  of  the  title,  and  so  as  clearly  to  pro- 
Tide  for  all  pnsoners  arrested  before  removal,, and  becoming  entitled  to  the 
liberties,  before  removal,  but  after  the  designation ;  the  original  being  very 
obscure. 

i  140. 

Id.,  §  20. 

i  141. 

Id.,  §  21. 


i  149. 

Id.,  §  29,  amended  by  inserting  the  provisions  relating  to  the  bond. 
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§  143. 

Id.^  §  25,  amended,  as  to  several  matters  of  detail^  and  by  sobstitnting  the 
words,  *'  may  escape '*,  for  ^'endangered  by  such  fire".  Apparently,  L.  1825, 
ch.  179,  is  still  in  force.  By  §  2  of  that  act,  in  case  of  fire  in  a  jail,  ^  or  other 
danger  or  emergency ",  the  mayor,  recorder,  or  any  two  aldermen,  of  New- 
Tork  city,  may  order  the  remoyal^  eta,  of  prisoners.  See  the  note  to  the 
next  section. 

§  144. 

New.  Supposed  to  require  no  explanation.  See  §  135,  ante,  and  note.  By 
L.  1825,  ch.  179,  §  1,  referred  to  in  the  note  to  the  last  section,  the  common 
council  of  New-Tork  city  may  order  the  removal  of  prisoners,  in  the  case 
specified  in  this  section.  The  act  of  1825  should  be  repealed,  in  order  to  avoid 
a  conflict  of  duty  or  authority. 

ARTICLE  FOURTH. 

Jail  Libbbtibs;  Escapes. 
§  145. 

L.  1846,  ch.  32;  L.  1851,  ch.  202;  L.  1859,  ch.  198;  L.  186J,  ch.  61  and 
73 ;  L.  1 863,  ch.  186 ;  L.  1872,  ch.  16  and  538 ;  L.  1873,  ch.  196  and  603. 
By  L.  1853,  ch.  526,  the  county  court  of  Oneida  county  was  authorized  to  pre- 
scribe such  part  of  the  city  of  IJtica,  as  it  should  think  proper,  for  the  lijnits 
of  the  jail  in  that  city,  and,  from  time  to  time,  to  alter  the  same ;  and  by  L 
1871,  'ch.  523,  the  jail  limits  of  the  county  of  Schuyler  were  declared  to  be  the 
city,  village,  or  town,  where  the  jail  is  situated, ''  and  such  other  adjoining 
towns  within  said  county,  not  exceeding  two  in  number,  as  the  county  judge 
shall  designate  ^\  As  these  statutes  contemplate  action  by  the  court,  OneidA 
and  Schuyler  counties  have  been  omitted  from  this  section.  It  is  also  to  be 
remarked  that  the  boundaries  of  some  of  the  cities,  named  in  this  section,  have 
been  extended,  since  the  acts  relating  thereto  were  passed ;  but,  for  the  sake  of 
simplicity,  the  present  boundaries  have  been  included. 

i  146.  t 

2  B.  S.,  432,  Part  3,  ck.  7,  tit.  6,  §  33  (3  R  S.,  5th  ed.,  731 ;  2  Edm.,  451). 
So  much  of  §§  34-38,  of  the  same  title,  as  relates  to  the  establishment  or  alter- 
ation of  jail  liberties  by  the  court  of  common  pleas,  has  been  superseded  bj 
L.  1875,  ch.  482,  §  1,  subd.  18,  whereby  the  board  of  supervisors  is  empoweredi 
from  time  to  time,  to  establish  and  alter  the  same,  ''on  the  recommendation  of 
the  county  court ".  A  corresponding  provision  has  not  been  inserted  in  thii 
article,  because  the  original  is  a  portion  of  the  system  whereby  the  board  of 
supervisors  is  made  a  county  legislature,  and  minute  directions  are  given  for 
the  passage,  publication,  recording,  etc.,  of  resolutions  adopted  under  the  act 
of  1875,  **  or  any  previous  act '' ;  so  that  a  re-enactment  6t  the  provision  would 
require  that  the  *  special  provisions  should  be  incorporated  into  this  article, 
directly,  or  by  reference,  which  would  have  been  inconvenient  Those  provi- 
sions,  however,  of  §  34  of  the  R  S.,  which  prescribe  the  manner  in  which  the 
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jail  liberties  are  to  be  laid  out^  have  been  retained,  and  applied  to  the 
action  of  the  supervisors,  under  the  act  of  1875.  Whether  they  are  retained 
by  §  6  of  that  act,  or  by  the  clause  of  subd.  18,  of  §  1,  which  provides  that  the 
jail  liberties  shall  be  established,  or  altered  ''  for  the  purposes  defined  by  stat- 
ute", it  is  needless  to  inquire,  for  it  is  eminently  proper  that  some  regulations 
of  this  kind  should  be  contained  in  the  statute,  and  those  contained  in  the  B. 
S.,  appear  to  be  well, adapted  to  the  purpose. 

§  147. 

Section  34  of  the  B.  S.,  made  applicable  to  the  provisions  of  the  act  of  1875, 
as  stated  in  the  note  to  the  last  section. 

§148. 

Id.,  §§  38  and  39,  consolidated,  and  made  applicable  in  like  manner. 

§  149. 

Id.,  §  40 ;  substituting  "  order  of  arresf  ,  for  "  capias  ad  respondendum",  and 
omitting  the  words  "  by  virtue  of  any  attachment  for  the  non-payment  of  costs 
in  a  civil  action  " ;  because,  since  the  enactment  of  the  B.  S.,  the  law  has  been 
changed,  so  that  now,  such  non-payment  can  be  enforced  by  attachment,  only 
in  cases  of  misconduct    See  §  15,  ante. 

§  150. 

Id.,  §§  41  and  42,  consolidated,  with  some  amendments;  including  the 
substitution  of  the  sum  actually  due  upon  a  judgment,  etc.,  in  place  of  the 
amount  for  which  the  judgment  was  rendered. 

§  151. 

Id.,  §  43. 

i  159. 

IcL,§44. 

i  153. 

Id.,  §  45,  with  the  addition,  at  the  commencement,  of  the  words,  '^  one  or 
more  of,  so  as  to  correspond  to  a  similar  provision  respecting  bail,  in  oh.  7 
(§  593,  post). 

§154. 

Id.,  §  46. 

i  155. 

Id.,  §  47,  amended  by  adding  the  last  sentenoe. 

§  156. 

L.  1871,  oh.  308,  §  1  (9  Edm.,  67),  amended  verbally,  and  so  as  to  remove 
obscurities  and  ambiguities,  and  by  substituting  the  last  sentenoe,  for  the  last 
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sentence  of  the  original.  The  phrase,  **  upon  habeas  corpus  ^\  etc.,  has  been 
omitted,  because,  in  many  cases  to  which  the  section  extends,  no  habeas  corpus 
could  issue. 

§  157. 

2  R  S.,  437,  Part  3,  ch.  7,  tit  6,  §  61  (3  B.  S.,  6ih  ed.,  736  ;  2  Edm.,  455), 
omitting,  in  line  third,  the  words,  ^^  except  on  attachment  for  the  non-payment 
of  costs ".  Such  cases  ought  to  be  assimilated  to  other  contempts,  as  these 
attachments  now  imply  actual  misconduct.  See  §  15,  and  the  note  to  §  149, 
ante.  This  omission  has  already  been  made,  by  the  editors  of  the  5th  edition 
of  the  R  S.  (toL  3,  p.  736),  but  of  course  without  authority.  The  concluding 
sentence  of  this  section  is  new. 

§  158. 

Id.,  §§  62  and  63,  consolidated,  and  amended  in  accordance  with  the  amend- 
ments to  other  sections  revised  in  this  article. 

§159. 

Id.,  §§  65  and  66,  consolidated. 

ASTIOIiE  FIFTH. 

Action  xsros  ahd  Assignmbrt  ov  a  Bond  fob  Jail  Libbbtibs. 

§  160. 

2  R  S.,435,  Parts,  oh.  7,  tit  6,  §  48  (3  R  S.,  5th  ed.,  734;  2  BdnL,468)i 
amended  by  omitting  the  provision  as  to  a  return  ''to  the  jail''. 

§  161. 

Id.,  §  49. 

§  169. 

Id.,  §  60. 

§  163. 

Id.,  §  51. 

$164. 

Id.,  §§  52  and  63,  consolidated,  and  amended  by  substituting^  «t  the  end,  ilM 
words,  "  for  the  defendant  ''y  in  place  of  '^  as  in  other  oases  **• 

§  165. 

Id.,  §  54. 

§  166. 

Id.,  §  55. 

§  167. 

Id.,  g  66,  greatly  condensed,  by  a  xeferenoe  to  the  provisions  of  §  1S8,  antk 
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§  168. 

Id.,  §  57,  amended  by  adding  the  final  danae^  in  oonfonnity  to  §  170,  post. 

§169. 

Id.,  §  58. 

§170. 

Id.,  §§  59  and  60,  consolidated. 

§171. 

Id.,  §  64,  greatly  condensed. 


TITLE  UL 


Application  cf  the  foregoing  protiaioru  to  ihe  proceedings  qf  a 

oorviier. 
%  179. 

2  B.  S.,  441,  Part  8,  oh.  7,  tit.  6,  part  of  §  84  (8  B.  &»  8th  ed.,  741 ;  2  Edm., 
460). 

§173. 

Id.,  remainder  of  the  same  section,  and  \  8S. 

§  174. 

Id.,  §  86. 

§  175. 

Id.,  §  87. 

§176. 

Id.,  §g  88  and  89,  consolidated. 

§177. 

Id.,  §90. 

§  178. 

Id.,  §  91. 

§^179. 

Id.,  g  92,  and  a  portion  of  g  98.    • 

§  180. 

Id.,  remainder  of  g  98,  and  §  94 

§181. 

Id.,  g  96. 


§§  182-189.  NOTES.  [chap.  n. 

TITLE  IV. 

Powers^  dvMes^  and  liabilities  of  an  incoming  and  outgoing  sheriff ^ 
respectively^  touching  the  Toaiters  incltided  in  this  chapter. 

§  189. 

2  R.  S.,  438,  Part  3,  ch.  7,  tit.  6,  §  67  (3  R  S.,  6th  ed.,  737;  2  Edm.,  457). 

§  183. 

Id.,  §  68,  amended  by  adding  the  introductoiy  clause. 

§  184. 

Id.,  §  69,  amended  so  as  to  conform  this  section  to  the  preceding  sections  of 
this  chapter,  and,  also,  by  snbstitating  snbd.  4,  in  place  of  subd.  4  and  5  of  tiie 
original,  which  read  as  follows : 

"  4.  All  writs  of  capias  ad  respondendum  and  other  mesne  process,  and  all 
precepts  and  other  documents  for  the  summoning  of  a  grand  or  a  petit  jni;, 
then  in  his  hands,  which  shall  not  have  been  fully  executed  by  him  : 

5.  All  executions,  attachments,  and  final  process,  then  in  his  hands,  except 
such  as  the  said  former  sheriff  shall  have  executed,  or  shall  haye  begun  to  exe- 
cute, by  the  collection  of  money  thereon,  or  by  a  leyy  on  property,  in  pursu- 
ance thereof/' 

The  changes  introduced  by  the  Oode  of  Procedure,  whereby  yarious  interloe- 
utory  orders,  notices  by  the  attorney,  exemplified  copies  of  judgments,  and  other 
documents  are  substituted  for  the  mesne  and  final  process,  constituting,  under 
the  former  system,  the  machinery  by  which  actions  were  commenced,  and  the 
decisions  of  the  courts  enforced,  rendered  it  necessary  to  reconstruct  these  sub- 
diyisions  carefully.  The  general  word,  "  mandate ''  includes  all  such  papers  (see 
§  2  of  the  temporary  act) ;  and  the  language  of  the  original  has  been  carefully 
preserved,  with  respect  to  the  mode  of  partial  execution ;  the  words,  ^'  seizure 
of  "  and  '^  money  or  "  having  been  added,  to  meet  yarious  cases  which  might 
not  be  covered  by  either  " collection '*  or  "levy'*;  as,  for  instance,  the  last 
clause  but  one  of  Go.  Proc,  §  244. 

§  185. 

Id.,  §  70. 

§  186. 

Id.,  §  71,  with  such  changes  as  are  necessary  to  make  it  ooneepoui.  to  §  184 
ante. 

i  187. 

Id.,  §  72,  amended  in  like  mimner. 

§  188. 
Id.,  §  73. 

i  189. 

Id.,  §  74. 
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CHAPTER  III. 

CIVIL  JURISDICTION  OF  THE  PRINCIPAL  COURTS  OP 
RECORD;  ORGANIZATION,  MEMBERS,  AND  OFFICERS 
THEREOF ;  DISTRIBUTION  AND  DISPATCH  OF  BUSINESS 
THEREIN. 

TITLE    L — The  coubt  of  appbals. 

TITLE  11. —  The  supbemb  ooubt,  including  the  oibcuit  coubts. 

TITLE  III. — The  SUPBBIOB  CUT  couBTS. 

TITLE  IV. — Thb  marine  court  of  the  oitt  op  ijobw-tork. 

TITLE    V. —  The  county  courts. 

[Preliminary  Note. —  The  first  and  second  chapters  of  this  act  having 
taken  a  range  sufficiently  wide,  to  include  provisions  applicable  to  all  civil  pro- 
ceedings, and  generally  to  the  courts,  and"  the  judges  and  other  officers  con- 
nected with  the  administration  of  justice,  this  chapter  consists  of  a  revision 
of  the  statutes  governing  the  organization,  jurisdiction,  etc.,  of  the  particular 
courts,  to  the  proceedings  in  which  the  ten  succeeding  chapters  of  this  act  are 
chiefly  deyoted.  These  are  the  court  of  appeals ;  the  supreme  court ;  and 
those  local  courts,  which,  although  the  jurisdiction  of  all  of  them  is  circum- 
scribed by  certain  territorial  limits,  and  that  of  some  of  them  depends  upon  the 
amount  in  controversy,  nevertheless  aflfect  so  large  a  proportion  of  the  popula- 
tion of  the  State,  and  possess  powers  and  functions  so  nearly  corresponding  to 
those  of  the  supreme  court,  that  they  may  be  properly  classed  among  the  prin- 
cipal courts  of  record.  In  preparing  this  chapter,  it  has  been  found  necessary 
to  eliminate  from  many  of  the  statutes,  for  which  it  is  a  substitute,  various 
provisions  relating  exclusively  to  criminal  jurisdiction,  and  proceedings  in 
criminal  cases.  These  properly  belong  to  another  division  of  this  Bevision.  It 
was  not  always  possible  to  make  the  separation,  without  causing  greater  incon- 
venience, than  would  ensue  from  leaving  the  provisions  in  their  present  blended 
condition ;  and,  in  such  cases,  the  latter  course  has  been  pursued.] 


'TLE  I. 

The  court  of  appeals. 

kxncLE  1.  Jnrifldietioii,  and  mode  of  exerddiig  the  lanie ;  general  powers ;  terms  and 
Bittinga. 
2.  The  clerk  of  the  court. 
8.  The  State  reporter ;  publication  and  distribution  of  the  reports. 
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ARTICLE  FIRST. 

JUBISDIOnON,   ASD    MODB  OV  BZBBCIBQrG  THB   SAMB ;  OENBBAL   POWB88;  TSBMB    AMD 

§  100. 

Go.  Proc,  §  11,  eliminating  the  yarions  proyisos,  limitations,  and  r^nla- 
tions  of  practice  (which  have  been  transferred  to  other  sections),  and  amending 
the  remainder  of  the  text,  so  as  to  remoye  a  large  portion  of  the  awkwardness, 
redundancy,  and  obscurity  of  expression,  which  still  lead  to  controyersy  as  to  its 
true  meaning.  The  substitution,  at  the  commencement  of  the  section,  of  the 
words,  "either  of  the  superior  city  courts'*,  for  their  seyeral  names,  wiD 
include  the  city  court  of  Brooklyn,  in  accordance  with  L.  1871,  ch.  282,  §  S, 
with  a  qualification  which  will  be  found  in  the  next  section.  The  remaining 
alterations,  which  are  not  merely  yerbal,  are  explained  in  detail  as  follows  : 

Subd.  1.  "Final  judgment''  and '^ interlocutory  judgment"  are  expressions 
defined  in  ch.  11,  wherein  will  be  found  some  proyisions  designed  to  lemoye  the 
endless  difficulty,  which  has  been  caused  by  styling  an  interlocutory  judgment, 
an  order.  As  the  subdiyision  now  stands,  it  is  in  strict  accordance  with  the 
decisions  of  the  court  of  appeals,  in  numerous  cases.  In  the  following,  among 
others,  the  expressions,  ** final  judgment"  and  "interlocutory  judgment" 
are  used,  to  define  the  jurisdiction  « under  this  subdiyision,  for  the  palpable 
reason  that  no  efficient  substitutes  for  them  hayeeyer  been  fouiA  Paddock  y. 
Springfield  Go.,  2  Kern.  (12  N.  T.),  691;  Tofnphins  y.  Hyatt,  19  N.  Y.,  534; 
Morris  y.  Morange,  38  id.,  172,  and  4  Abb.,  N.  S.,  447. 

Subd.  2.  In  the  second  line,  the  words,  "affecting  a  substantial  right"  haye 
been  retained,  although  with  considerable  hesitation,  for  they  are  constantly 
made  the  foundation  for  an  argument,  that  some  order  is  appealable,  which  is 
not  among  those  specially  enumerated.    By  the  amendment  of  1851,  subd.  2 
of  the  Codes  of  1848  and  1849  was  changed  to  subd.  3,  and  a  new  subd.  2  was 
inserted,  in  these  words:  "  2.  In  an  order  affecting  a  .substantial  right,  made 
in  such  action,  where  such  order,  in  effect,  determines  the  action  and  preyents  a 
judgment  from  which  an  appeal  might  be  taken  ".    In  1857, 1862,  1867,  and 
1869,  the  legislature  added  to  this  subdiyision  the  yarious  specifications  of 
cases  where  orders  are  appealable,  as  they  now  appear.    It  would  seem  to  be 
much,  preferable,  to  remoye  the  necessity  for  retaining  the  yague  words, 
"affecting a  substantial  right",  by  more  distinctly  specifying  the  particular 
cases;  but  the  words  themselyes  are  so  closely  interwoyen  with  the  subse- 
quent proyisions,  and  so  many  decisions  of  the  court,  construing  those  pro- 
yisions, haye  been  made  to  depend  upon  the  presence  of  those  words  in  the 
statute,  that  it  would  be  impossible  to  drop  them^  and  reconstruct  the  sub- 
diyision, without  giying  rise  to  a  host  of  new  questions.    They  haye  accordingly 
been  retained,  in  such  connection  as  to  render  more  obyious  the  dependence 
upon  tLem,  of  the  subsequent  clauses  of  the  subdiyision.    With  the  same 
yiew,  the  clause,  excluding  from  the  classes  of  appealable  orders,  those  resting 
in  discretion,  has  been  transferred  to  this  part  of  the  section.    Probably,  the 
meaning  of  the  section  would  not  be  changed,  if  clause  (2)  was  omitted ;  for 
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the  words,  "or  discontinues  the  action''  appear  to  be  clearly  included  in 
clanse  ( 1 ),  unless  they  were  inserted  to  cover  discretionary  orders ;  and,  if  so, 
the  attempt  was  foiled  by  the  decision  in  De  Barante  v.  Deyermand,  41  N.  Y., 
B55.    But  the  same  fear  of  raising  new  questions  has  led  to  their  retention. 

la  the  clause  numbered  (4),  the  words,  "  a  pleading,  or  part  of  a  pleading  " 
have  been  substituted  in  place  of  "  an  answer,  or  any  part  of  an  answer,  or  any 
pleading".  This  amendment  is  no  more  than  just ;  and,  as  the  words, "  affect- 
ing a  substantial  right "  are  still  applicable,  it  appears  to  be  safe. 

The  clause  numbered  (5)  is  the  equivalent  (omitting  the  regulation  as 
to  the  hearing  of  the  appeal,  and  the  provision  as  to  discretionary  orders),  of 
the  amendment  of  1870,  now  standing  as  part  of  subd.  4  of  the  original 
section,  which  reads  thus : 

"  In  an  order  affecting  a  substantial  right,  not  involving  any  question  of 
discretion  arising  upon  any  interlocutory  proceeding,  or  upon  any  question  of 
practice  in  the  action,  including  an  order  to  strike  out  an  answer,  or  any  part  of 
an  answer,  or  any  pleading  in  an  action,  such  appeals,  whether  now  pending  or 
hereafter  to  be  brought,  may  be  heard  as  a  motion,  and  noticed  for  hearing  for 
any  regular  motion  day  of  the  court  **. 

It  has  been  settled,  by  numerous  recent  decisions  of  the  court,  that  this  pro- 
vision extends  its  jurisdiction  to  a  new  class  of  cases.  Leland  v.  Hathornej 
9  Abb.,  N.  S.,  97,  and  4:^  N.  Y.,  647;  Gregory  v.  Cryder,  10  Abb.,  N.  S., 
289 ;  Tovmsend  v.  Hendricks,  40  How.  Pr.,  143 ;  Yates  v.  North,  44  N.  Y., 
271 ;  Btish  v.  TreadweU,  11  Abb.,  K  S.,  27;  Kuin  v.  Delano,  id.,  29.  As 
these  cases  have  construed  the  provision  with  reference  to  various  kinds  of 
motions,  the  language  of  the  clause  has  not  been  subjected  •  to  any  changes, 
except  such  as  were  necessary  to  fit  it  into  its  place  in  the  subdivision;  although 
there  is  room  for  great  improvement  in  its  phraseology. 

The  clause  numbered  (6)  is  a  condensation  of  the  following  provision,  which 
was  added  in  1865 : 

**  4.  Whenever  the  decision  of  any  motion  heretofore  made,  or  of  any  motion 
hereafter  to  be  made  in  the  supreme  court  of  this  State,  at  a  special  term 
thereof,  involves  the  constitutionality  of  any  law  of  this  State,  or  has  been  or 
shall  be  placed  in  the  opinion,  or  reasons  for  such  decision,  of  the  justice 
making  such  decision,  upon  the  unconstitutionality  of  such  law,  then  an 
appeal  shall  lie  and  may  be  made  from  such  decision,  or  from  the  order  entered, 
or  to  be  entered,  upon  such  decision,  to  the  general  term  of  said  court,  and  an 
appeal  shall  also  lie  and  may  be  made  from  the  decision  of  such  general  term, 
and  &om  any  order  entered,  or  to  be  entered  thereon,  to  the  court  of  appeals ; 
provided,  however,  that  the  time  for  appealing  from  such  decision,  or  from  such 
order,  shall  not  be  extended  hereby.  And  such  appeal  at  the  general  term,  and 
at  the  court  of  appeals,  shall  be  heard  as  a  non-enumerated  motion  ". 

This  is  left  out  of  several  editions  of  the  Code  of  Procedure,  upon  the  sup- 
position that  it  was  repealed  by  L.  1867,  ch.  781,  §  2  (7  Edm.,  162) ;  but  that 
supposition  is  erroneous.  People  v.  Auditors  of  Westford,  1  Alb.  L.  J.,  60.  But 
the  subdivision  has  been  confined  to  a  case  where  a  statute  was  adjudged  to  be 
unconstitutional    The  language  of  the  original  provision  is  equivocal  in  that 
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respecty  but  it  is  supposed  that  the  legislature  conld  not  have  intended  to  gi^e 
an  appeal  in  eyery  case  where  a  statute  is  held  to  be  constitutional,  for  the  ob- 
jection may  be  taken  in  any  case,  and,  indeed,  the  constitntionidity  of  some 
statute  (as,  for  instance,  that  under  which  the  court  is  organized),  is  inyolred 
in  every  decision  which  the  court  makes.  The  provision  respecting  appeals 
to  the  general  term  belongs  in  ch.  12.    See  §  1347,  subd.  6,  post 

§  191.     , 

Subd.  1  and  2  contain  the  limitations,  etc.,  of  Co.  Proa,  §  11,  with  verbal 
amendments  only;  except  that,  in  subd.  2,  '^ district  court ''  has  been  substi- 
tuted for  **  assistant  justice's  court";  the  words,  '^before  a  justice  of  the  peace" 
have  been  omitted,  after  **  discontinued  ";  and  the  phraseology  has  been  other- 
wise altered,  so  as  to  make  the  provision  applicable  to  all  the  courts  mentioned 
in  the  subdivision.  Subd.  3  is  a  substitute  for  L.  1871,  ch.  282,  §  8,  and  L 
1874,  ch.  322  (9  Edm.,  895).  It  embodies  the  substantial  provisions  of  those 
two  acts,  with  such  changes  as  were  necessary,  to  avoid  immaterial  variations, 
in  enactments  resting  upon  the  same  principles  of  policy,  and  designed  tp  effect 
substantially  the  same  objects.  The  difference  of  amount,  $1,000  in  the  city 
oourt  of  Brooklyn,  and  $500  in  the  other  courts,  the  commissioners  thought  it 
beyond  their  province  to  alter.  The  clause,  at  the  end  of  the  section,  has 
been  added,  to  provide  for  including  counterclaims,  in  determining  the 
amount  involved,  for  the  purpose  of  applying  this  subdivision.  The  expres- 
sion, ** matter  in  controverisy"  is  the  equivalent  of  ^matter  in  dispute  ",  and 
«'sum  or  value  of",  used  in  the  U.  S.  statutes.  (See  Brightley's  Digest,!^ 
126,  127,  §  17;  and  id.,  pp.  260,  261,  §  9.)  The  latter  expressions  hare 
received  a  settled  construction  in  the  federal  courts;  and  the  adjudications 
in  those  tribunals  have  pointed  out  a  method  of  determining  the  amount  or 
value,  where  it  does  not  appear  on  the  record.  Williamson  v.  KincaU  4 
Dall.,  20;  United  States  v.  Brig  Union,  4  Oranch,  216;  Rush  v.  Parker,  h 
id.,  287;  Ex  parte  Bradstreet,  7  Pet,  634;  Bfagan  v.  Ibison,  10  id.,  160; 
Gordon  v.  Longest,  16  id.,  97 ;  Knapp  v.  Banks,  2  How.,  73 ;  SewdU  v.  Cham' 
berlain,  5  id.,  6. 

$  193. 

This  section  covers  the  regulations,  respecting  the  hearing  of  appeals  from 
orders,  omitted  in  framing  clauses  (4),  (5),  and  (6)  of  §  190,  subd.  2,  ante. 

§  193. 

From  L.  1870,  ch.  203,  §  2  (7  Edm.,  671) ;  and  L.  1871,  ch.  486,  §  1  (9 
Edm.,  95). 

§  194. 

Go.  Proc,  parts  of  §g  11  and  12.  The  remainder  of  §  12  has  been  omitted, 
as  unnecessary.  The  same  provision  is  included  in  Go.  Proc.,  g  330,  rerised 
in  ch.  12,  tit.  1,  post,  which  is  more  comprehensive,  and  constitutes  the  enact- 
ment from  which  the  power  to  order  a  new  trial  is  derived. 
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§  195. 

Co.  Proa,  part  of  §  13. 

§  196. 

L.  1870,  ch.  203,  part  of  §  1  (7  Edm.,  670) ;  and  L.  1849,  eh.  833,  part  of 
§  1  (4  Edm.,  537) ;  consolidated  and  harmonized.  The  first  section  of  the  act 
of  1870  is  deemed  to  have  superseded  the  first  three  sentences  of  Go.  Proc,  §  13. 

§  197. 

From  Co.  Proc,  §  16,  superseding  L.  1849,  ch.  333,  §g  2  and  3  (4  Edm.,  537). 

§  198. 

Const,  art  6,  part  of  §  2,  superseding  L.  1864,  ch.  95,  §  1  (6  Edm.,  237). 

ARTICLE  SECOND. 

Thb  Clbbk  of  thb  Cottbt. 
§  199. 

Const,  art  6,  part  of  §  20;  L.  1847,  ch.  277,  §  14  (4  Edm.,  556);  and  id., 
ch.  276,  §  15  (3  R.  S.,  5th  ed.,  262;  3  Edm.,  48) ;  consolidated,  and  amended 
by  adding  the  clause  relating  to  the  oath,  and  by  substitutiing,  in  the  second  sen- 
tence, "  court  of  appeals  *',  for  "  supreme  court  '*.  See  also  L.  1870,  ch.  203, 
§  9  (7  Edm.,  672). 

L.  1847,  ch.  277,  §  12  (1  R.  S.,  5th  ed.,  409 ;  4  Edm.,  555),  as  modified  by  L. 
1871,  ch.  718  (9  Edm.,  173). 

$301. 

Id.,  §  13  (1  B.  S.,  5th  ed.,  510 ;  4  Edm.,  556),  amended  by  adding  the  con- 
cluding sentence. 

$303. 

New ;  inserted  for  greater  caution.    See  L.  1870,  ch.  203,  §9(7  Edm.,  672). 

§903. 

L.  1863,  ch.  200,  §  1  (6  Edm.,  88),  amended  ao  as  to  include  the  fund  men- 
tioned in  L.  1849,  ch.  300,  and  in  L.  1871,  ch.  718  (9  Edm.,  173). 

§304. 

Id.,  g  2,  amended  in  like  manner. 

§905. 

Id.,  g  3. 

§306. 

Id.,  g  4,  amended  by  substituting  the  words,  '^  the  chief-judge,  or,  in  his 
absence,  by  an  associate  judge,  of  the  court ",  in  place  of  the  words,  ^'  some 
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judge  thereof,  or  a  jastioe  of  the  supreme  court '\  Under  the  former  judici- 
ary article,  the  clerk  of  the  court  of  appeals  was,  ex-officio,  a  clerk  of  the 
supreme  court. 

Id.,  §  5. 

§  308. 

Id.,  §  6. 

ARTICLE  THIRD. 

The  State  Refobtbr  ;  Publication  and  Distribution  of  thb  Reports. 

§ao9. 

New.  The  o£Scer  in  question  is  referred  to,  as  the  reporter  of  the  court  of 
appeals,  in  Const,  art  6,  §§  2  and  5,  and  in  L.  1869,  ch.  698,  §  2  (7  Edin., 
467).  But  he  is  called  « the  State  reporter  ",  in  L.  1869,  ch.  646,  §  1  (p.  1526), 
and  in  L.  1870,  ch.  281,  §  1  (p.  618) ;  id.,  ch.  492,  §  2  (p.  1097)  ;  and  K 1871, 
ch.  718,  §  1  (p.  1595).  The  latter  is  the  ancient  and  more  convenient  designa- 
tion of  this  o£Scer ;  and,  as  the  language  of  the  constitution  seems  to  be 
intended  rather  to  describe  his  functions,  than  to  designate  his  official  title, 
there  seems  to  be  no  reason  why  it  should  not  be  expressly  legalized. 

§  aio. 

L.  1847,  ch.  280,  part  of  §  73,  as  amended  by  L.  1848,  ch.  224,  §  1  (3  B.  S, 
5th  ed.,  262 ;  4  Edm.,  592),  with  amendments,  all  of  which  are  merely  terbaL 
except  that  the  words,  "  remove  him  "  are  substituted  for  **  report  that  fact  to 
the  legislature,  to  the  end  that  he  may  be  removed  ",  as  the  constitution  (art. 
6,  §  2)  gives  the  court  the  power  of  removal,  as  well  as  appointment 

§aii. 

The  first  sentence  has  been  taken  from  id.,  §  2,  amended  by  altering  the  num- 
ber of  copies  to  be  delivered,  so  as  to  enable  the  secretary  of  State  to  comply 
with  the  provisions  of  g  213,  post.    The  second  and  third  sentences  are  new. 

§aia. 

L.  1850,  ch.  245,  §  1,  amending  L.  1848,  ch.  224,  §  3 ;  and  id.,  §  2  (4  Edm., 
592,  598);  consolidated  and  amended. 

§ais. 

L.  1847,  ch.  280,  §  74  (4  Edm.,  577).  It  wsa  considered  that  L.  1848,  ch. 
224,  §  4  (3  R.  S.,  5th  ed.,  263 ;  4  Edm.,  592),  is  obsolete.  That  act  has  there- 
fore been  omitted. 

§ai4. 

L.  1865,  ch.  555,  §  2  (6  Edm.,  521).  The  first  section  of  that  act  is  tempo- 
rary, and  its  object  is  supposed  to  have  been  already  accomplished. 
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§915. 

Prepared  as  a  substitute  for  g  3  of  the  same  act,  which  reads  as  follows : 

**  §  3.  And  none  of  the  cases  and  decisions  and  opinions  mentioned  in  this 

act  shall  be  published,  unless  according  to  the  proyisions  of  law  now  existing, 

and  as  is  now  provided  for  reports  published  during  the  term  of  office  of  the 

said  reporter  ". 

This  provision  seems  to  be  inconsistent  with  g  212,  ante,  and  with  the  last 
clause  of  g  23  of  art  6  of  the  constitution.  It  is  believed  that  the  substituted 
section  will  more  effectually  accomplish  the  object  of  the  legislature. 

§316. 

Id.,  g  4,  amended  by  altering  the  phraseology,  so  as  to  make  the  section  cor- 
respond with  g  210,  ante. 


TITLE  11. 

7^e  supreme  courts  including  the  circuit  courts. 

AxnCLK  1.  Juriadiction  and  powers ;  designation  of  tenns  ;  distribntion  of  business  among 

the  terms  jand  jadges ;  attendants  apon  the  sittings ;  miscellaneous  provi- 
sions. 
2.  The  supreme  court  reporter. 
8.  Stenographers. 

ARTICLE  FIRST. 

JUBISniCTION  AJXD  POWERS;  DbSIONATION  OF  TSRMS ;  DiSTBIBUTIOK  OF  BUSINESS 
AMONG  THE  TbBHS  AND  JUDGES ;  ATTENDANTS  ^TPON  THE  SmiNGB  ;  MISCBLLA- 
KBOUS  PbOVIBIONS. 

§ai7. 

Compiled  from  2  R.  S.,  173,  Part  3,  ch.  1,  tit  2,  §  36  (3  R.  S.,  5th  ed.,  264; 
2  Edm.,  180)  ;  2  R.  S.,  196,  Part  3,  ch.  1,  tit.  3,  §  1  (3  R.  S.,  6th  ed.,  277 ;  2 
Edm.,  206);  and  L.  1847,  ch.  280,  §  16  (8  R.  S.,  6th  ed.,  278 ;  4  Edm.,  560). 

§318. 

L.  1847,  ch.  280,  §  49  (3  R.  S.,  5th  ed.,  279 ;  4  Edm.,  569),  amended  so  as 
to  confine  its  operation  to  cases  not  otherwise  provided  for,  in  this  act  See 
§§  269,  319,  and  843,  post. 

§ai9. 

Introductory  to  the  next  fiye  sections,  which  contain  a  reyision  of  a  portion 
of  L.  1870,  ch.  408,  as  amended  by  L.  1875,  ch.  616. 

$330. 

Portions  of  §  3  of  the  act  of  1870,  as  amended  by  L.  1875,  cb.  616. 

5  aai. 

Portions  of  the  same  section,  as  amended  by  the  act  of  1875.    The  corre- 
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sponding  section  in  the  commissioners'  first  draft  was  printed,  with  its  accompa- 
nying note,  as  follows  (the  reference  in  the  note  is  to  the  act  of  1870)  : 

^*  g  243.  The  present  presiding  and  associate  justices  in  the  seyeral  depart- 
mentSy  shall  continue  to  act  as  snch ;  each  of  the  former  daring  his  official 
term  as  a  justice  of  the  supreme  court,  and  each  of  the  latter  for  fire  years 
from  the  thirty-first  of  December,  next  after  the  time  of  his  designation,  or 
until  the  earlier  close  of  his  olSicial  term.  Within  three  months  before  a  vacancy 
is  about  to  occur  by  lapse  of  timCj  the  governor  must,  by  a  writing,  filed  in  the 
office  of  the  secretary  of  state,  designate,  from  the  whole  bench  of  justices  of 
the  supreme  court,  a  presiding  or  associate  justice,  as  the  case  may  require,  to 
hold  the  general  terms,  in  the  place  of  him  whose  time  to  act  as  such  is  about 
to  expire.  If  the  governor  oniits  so  to  do,  until  the  vacancy  has  happe7ied,  such 
designation  must  be  made  in  like  manner,  as  soon  as  possible  thereafter,  by 
the  governor  then  in  office.  The  person  so  designated  shall  act  as  such  pre- 
siding or  associate  justice,  for  the  like  period  as  in  this  section  provided,  witii 
respect  to  the  present  presiding  and  associate  justices  respectively  ;  exc^t  that 
every  associate  justice  thus  appointed  shall  act  for  five  years  from  the  expira- 
tion of  his  predecessor's  time,  or  till  the  earlier  close  of  his  official  term. 
Where  a  vacancy  occurs,  for  any  other  cause  than  lapse  of  time,  the  governor 
must  in  like  manner  designate  a  presiding  or  associate  justice,  as  the  case  may 
require,  to  hold  the  general  terms  for  his  predecessor's  unexpired  time. 

[Adapted  from  g  3  of  the  same  act,  with  many  verbal  and  some  substantial 
amendments,  the  latter  being  made  conspicuous  by  the  italics.  As  the  statute 
now  stands,  there  is  room  for  unseemly  conflicts  for  the  office ;  and  an  appoint- 
ment, made  on  the  first  of  January,  would  last  for  a  year  longer,  than  one 
made  on  the  30th  of  December]  ". 

$399. 

New.  Apparently,  the  case  was  overlooked,  in  framing  the  amendment  of  1875. 

§  933. 

The  first  sentence  is  in  accordance  with  various  provisions  of  the  act  of  1870. 

The  second  is  new. 

« 

§994. 

The  provision  relating  to  presiding  justices  is  new;  that  relating  to  associate 
justices  has  been  taken  from  L.  1870,  ch.  408,  g  6  (7  Edm.,  729). 

$995. 

L.  1871,  ch.  766,  g  1,  and  part  of  g  3  (9  Edm.,  202),  as  amended  by  L.  1872, 
ch.  778  (9  Edm.,  477),  and  by  L.  1875,  ch.  167. 

§996. 

Id.,  g  2,  and  remainder  of  g  3,  as  amended  by  the  same  statutes.  The  act  of 
1875  apparently  superseded  the  amendment  of  1872,  requiring  one  general 
term  to  be  held  at  Elmira.    The  remainder  of  the  act  of  1872  is  temporary. 
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$937. 

New. 

$338. 

L.  1870y  ch.  408y  §  4  (7  Edm.,  729),  amended  in  accordance  with  the  theory 
of  interchanges  among  the  presiding  and  associate  justices,  and  so  as  to  permit 
one  afisociate  justice  who  attends,  to  select  another  justice  to  hold  the  term ; 
that  right  being  apparently  confined,  by  the  language  of  the  original,  to  a  pre- 
siding justice. 

New.  Inserted  to  provide  for  a  casus  omissus.  By  §  231,  post,  if  two  of  the 
general  term  justices  are  disqualified,  the  cause  may  go  to  another  department; 
but  there  is  no  proyision  for  a  case,  where  two  justices  are  holding  the  term, 
and  one  of  them  is  disqualified. 

§330. 

Id.,  part  of  §  6,  amended  by  adding  the  first  clause. 

Id.,  parts  of  §§  6  and  10,  consolidated ;  and  amended  by  adding  the  last  sen- 
tence, in  conformity  to  the  ruling,  in  Matter  of  Broadway  Wideningy  63 
Barb.,  572. 

i  333. 

From  id.,  §  7 ;  2  B.  S.,  201,  Part  3,  ch.  1,  tit.  4,  part  of  §  4  (2  Edm.,  210) ; 
Co.  Proc,  §  20;  and  L.  1852,  ch.  374,  §  5  (3  E.  S.,  5th  ed.,  299 ;  4  Edm.,  640). 

§  333. 

Co.  Proc.,  §  25. 

§  334. 

L.  1870,  ch.  408,  §  14  (7  Edm.,  731). 

§  335. 

The  first  sentence  has  been  taken  from  2  B.  S.,  203,  Part  3,  ch.  1,  tit  4,  § 
14  (3  B.  S.,  5th  ed.,  295 ;  2  Edm.,  211).  It  also  covers  CoJ  Proc,  §  26,  which 
appears  to  be  superseded  by  the  minute  regulations  concerning  the  distribu- 
tion of  business,  etc.,  contained  in  recent  statutes,  except  so  far  as  it  expresses 
the  idea  conveyed  in  this  section.  The  second  sentence  is  a  part  of  Go.  Proc., 
§  27. 

§336. 

Id.,  §  8,  amended  by  omitting  the  last  clause,  as  unnecessary,  and  by  adding^ 
at  the  end  of  the  second  sentence,  the  words,  "and  the  judge  designated  to 
hold  the  same ",  which  appear  to  be  required,  in  order  clearly  to  express  the 
will  of  the  legislature. 
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§  337. 

L 1850,  ch.  1,  §  1  (3  B.  S.,  5th  ed.,  292 ;  4  Edm.,  538),  with  the  addition  of  the 
final  clause.  L.  1852,  ch.  374  (3  B.  S.,  5th  ed;  299 ;  4  Edm.,  539),  allowing  the 
chief-judge  of  the  court  of  appeals  to  designate  justices  of  the  supreme  court* 
to  hold  courts  in  New- York  city,  and  providing  £^r  payment  of  their  expeuBes, 
etc,  has  been  omitted,  as  practically  obsolete. 

§  338. 

Co.  Proc.,  part  of  §  24,  omitting  the  words,  "general  and**,  before  "special 
terms*'. 

§  339. 

The  first  sentence  has  been  taken  from  the  same  section.  The  second  is  in 
accordance  with  the  ruling,  in  Birmingham  Foundry  y.  Haifieldf  43  N.  Y.,  224 

§  940. 

L.  1875,  ch.  366. 

§  941. 

This  section  contafbs  all  that  it  was  deemed  necessary  or  expedient  to  preserve, 
of  the  first  clause  of  Co.  Proc.,  §  403,  and  2  R  S.,  280,  Part  3,  ch.  3,  tit  % 
§g  18  and  19  (3  B.  S.,  5th  ed.,  471 ;  2  Edm.,  290),  and  Tarious  other  enact- 
ments, granting,  in  general  language,  the  powers  of  a  justice  of  the  supreme 
court  at  chambers,  to  sereral  officers,  including  recorders  of  cities,  etc.,  as 
well  as  those  above  named.  A  provision  corresponding  to  Co.  Proc,  §  401, 
subd.  3,  will  be  found  in  §  772,  post,  which  suffices  to  give  to  county 
judges  the  power  to  make  ex  parte  orders  in  civil  actions;  and  the  various 
sections,  relating  to  orders  made  upon  notice,  and  other  proceedings  at  cham- 
bers, expressly  include  the  county  judge,  or  a  county  judge,  wherever  it  was 
deemed  advisable  that  he  should  be  authorized  to  act,  in  any  court  except  his 
own. 

§  949. 

L.  1870,  ch.  408,  §  11  (7  Edm.,  730).  By  L.  1865,,  ch.  296,  §  2  (6  Edm^ 
466),  the  justices  of  the  supreme  court  of  the  first  judicial  district  may  ap- 
point a  crier  for  the  supreme  court  That  statute  has  not  been  revised,  owing 
to  a  doubt  whether  it  was  not  superseded  by  L.  1872,  ch.  438,  §  2;  and,  for 
the  same  reason,  it  was  omitted  from  the  repealing  act,  submitted  by  the  com- 
missioners to  the  legislative  session  of  1876. 

§  943. 

Id.,  §  12. 

ARTICLE  SECOND. 

Thb  Sufbboob  GomiT  Bbfobtbb. 

[PBBLiMiNi.EY  NoTE. — ^The  Commissioners*  first  draft  of  this  article  consisted 
of  a  revision  of  L.  1869,  ch.  99  (7  Edm.,  423),  as  impliedly  amended  by  Const., 
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art  6,  §  23.'  Since  that  draft  was  prepared,  the  legislature  has  passed  the  act,  L, 
1875,  ch.  131,  and  a  reporter  has  been  appointed,  and  resolutions  regulating 
future  meetings  have  been  adopted,  in  accordance  with  that  act.  The  act  of 
1875  substantially  supersedes  the  act  of  1869,  but  it  is  so  drawn  that  most  of  its 
provisions  are  temporary.  This  article  contains  the  necessary  enactments,  to 
render  permanent  the  system  adopted  by  the  act  of  1875,  together  with  a  few 
provisions  of  the  act  of  1869  which  are  supposed  to  be  still  in  force,  inasmuch 
as  the  latter  was  not  expressly  repealed,  and  the  provisions  referred  to  are  not 
inconsistent  with  those  of  the  former  act  ] 

§  344. 

See  the  note  to  §  209,  ante.  In  §  23  of  article  6  of  the  constitution,  the  officer, 
referred  to  in  this  article,  is  described  in  such  terms  as  to  preclude  the  idea  that 
the  description  was  intended  as  an  official  designation. 

i  345. 

So  much  of  L.  1875,  ch.  131,  §  1,  as  is  not  temporary. 

§  346. 

So  much  of  id.,  §  2,  as  is  not  temporary,  or  covered  by  the  next  section. 

i  347. 

This  section  takes  in  so  much  of  §  2  of  the  act  of  1875,  as  provides 
for  a  special  meeting,  with  the  substance  of  the  resolutions  passed  at  the  meet- 
ing held  June  11, 1875,  to  which  the  section,  in  question,  gives  the  force  of  a 
special  enactment 

§  348. 

The  first  and  second  sentences  of  §  3  of  the  same  act,  without  material 
change,  except  that  their  provisions  are  extended  to  written  papers  furnished 
to  the  court,  and  that  the  final  clause  has.been  added,  to  limit  the  expense  of 
copying,  to  the  sum  legally  chargeable  by  a  county  clerk,  for  copies  of  papers. 

i  349. 

Prepared  as  a  substitifte  for  L.  1869,  ch.  99,  §  1  (7  Edm.,  423),  and  the  last 
sentence  but  one,  of  §  3  of  the  act  of  1875.  It  has  been  supposed,  by  some, 
that  the  latter  provision  requires  the  reporter  to  report  all  the  decisions  of  the 
general  and  special  terms.  This  appears  to  be  a  forced  construction  of  the 
language,  and  it  would  lead,  in  practice,  to  very  inconvenient  results.  It  is 
impossible  to  frame  a  statute,  which  will  render  the  excellence  and  sufficiency 
of  the  reports  independent  of  the  qualifications  of  the  reporter,  and  he  must 
necessarily  be  intrusted  with  considerable  discr0tion,  as  to  the  cases  to  be 
reported.  But  it  is  eminently  proper  that  the  court  should  be  authorized  to 
direct  th^t  a  particular  case  should  be  reported  by  its  official  reporter. 

§  350. 

The  remainder  of  §  3  of  the  act  of  1875,  and  so  much  of  §  2  of  the  act  of 
1869,  as  the  former  left  in  force. 
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ABTICLE  THIBD. 

Stekogbafhers. 

[Pbeliminary  Note. — ^Under  the  existing  statntes,  the  diversity  in  the  mode 
of  appointing  and  compensating  stenographers,  in  the  different  districts,  is  very 
striking;  but,  as  it  is  evident  that  the  statutes,  relating  thereto,  were  passed  as 
the  result  of  compromise  between  conflicting  local  interests,  the  commissioners 
deemed  it  proper  to  make  no  substantial  changes  in  them,  confining  their 
efforts  to  the  removal  of  some  of  the  awkwardness  and  obscurity  of  expression, 
for  which  many  of  these  statutes  are  conspicuous ;  doubtless,  in  consequence 
of  the  manner  in  which  their  terms  were  settled,  for  or  by  the  action  of  thel^[is- 
latnre.  In  accordance  with  the  general  plan  of  placing  together  all  the  statutes 
relating  to  salary,  such  provisions  of  the  acts  revised,  as  fix  the  salaries  of  the 
stenographers  appointed  thereunder,  have  been  omitted  from  this  article. 

From  Co.  Proc,  §  266.  The  words,  "  who  shall  be  a  sworn  officer  of  the 
court",  and  the  provisions  relating  to  the  stenographer's  duties,  have  been 
omitted,  'as  they  are  covered  by  tha  general  sections,  in  ch.  1,  tit.  5,  art  3, 
ante.  The  provision  fixing  the  salary  has  also  been  omitted,  for  the  reason 
stated  in  the  preliminary  note  to  this  article. 

^  359. 

Part  of  the  same  section,  similarly  amended. 

§  353. 

Part  of  the  flame  section. 

§954. 

L.  1866,  ch.  422,  §§  1  and  2  (6  Edm.,  734),  amended,  as  to  salary,  byL* 
1870,  ch.  606.  The  words,  "must  appoint,  and  may  at  pleasure  removed  by 
connecting  this  section  with  §  82,  ante,  will  supersede  part  of  §  2  of  the  act  of 
1866,  and  correct  a  supposed  oversight  of  the  legislature,  whereby  the  appoint- 
ing and  removing  powers  are  not  the  same.  The  provisions,  directing  the 
supervisors  to  provide  for  the  salary,  etc.,  have  also  been  omitted,  as  stated  in 
the  preliminary  note  to  this  article. 

§  955. 

Id.,  §  3,  the  words,  '*  judge  holding  or  presiding,  etc.*',  being  inserted  in 
place  of  ^'presiding  justice  of  said  supreme  court,  at'',  in  accordance  with  the 
supposed  intent  of  the  original,  and  the  necessity  produced  by  the  change 
in  the  constitution. 

§  956. 

L.  1868,  ch.  766,  parts  of  §§  2  and  6;  the  words,  "as  directed  by  the  jus- 
tice appointing  him "  having  been  substituted  for  "all";  and  various  minor 
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modifications  haying  been  made.    The  provision  as  to  the  general  terms  has 
been  left  without  alteration,  although  it  is  unusual. 

Sections  3  and  4  of  same  act,  omitting  the  provisions  fixing  the  salaries,  and 
also  those  relating  to  the  additional  compensation  of  the  jastices  of  the  supreme 
court,  in  the  second  district,  which  will  be  taken  in  elsewhere,  and  be  suitably 
connected  with  this  enactment. 

i  358. 

Portions  of  §§  1  and  2  of  L.  1871,  ch.  700  (9  Edm,  129),  relating  to  a 
supreme  court  stenographer  in  the  sixth,  seventh,  and  eighth  districts,  which 
was  extended  to  the  third,  fourth,  and  fifth  districts,  b;  L;  1872,  ch.  139,  §  1 
(9  Edm.,  334).  Section  2  of  the  latter  act  also  repealed  L.  1867,  ch.  41,  and 
Li.  1869,  ch.  672,  relating  to  a  stenographer  in  the  fifth  district 

§S59. 

Section  3  of  the  act  of  1871,  remodelled,  so  as  to  remove  obscurities  oi 
expression,  and  amended  by  inserting,  in  the  last  clause,  the  words,  ^''ftom  the 
court  fund,  etc.,"  in  accordance  with  a  clause  in  the  appropriation  act  of  1874. 
See  L.  1874,  ch.  398,  §  1,  p.  499,  under  the  caption,  "  supreme  court  '\ 

$360. 

Part  of  §  1  of  the  same  act,  amended  in  like  manner;  also  by  adding  the 
words,  "  from  term  to  term,  as  the  case  may  be '',  and  the  last  sentence.  The 
latter  provision  has  been  taken  substantially  from  the  act  of  1867,  and  retained, 
notwithstanding  the  repeal  of  that  act,  because  its  provisions  are  just,  and  for 
the  benefit  of  the  public. 

§961. 

Id.,  §4. 

i  969. 

Taken  from  Co.  Proc,  §  256,  with  several  amendments,  and  the  addition  of 
the  last  sentence,  which  is  new.  This  provision  of  the  Code  of  Procedure  has 
not  been  expressly  repealed,  but  the  subsequent  statutes,  revised  in  this  article, 
confine  it,  by  implication,  to  the  case  provided  for,  in  this  section. 


TITLE  in. 

The  superior  city  courts. 

▲sTiciiE  1.  Provifliona  applicable  to  aU  the  saperior  city  courts. 

2.  ProyisionB  exclasively  applicable  to  the  court  of  common  pleas  for  the  city 

and  county  of  New- York,  and  the  superior  court  of  the  city  of  New-Tork. 
8.  Provisions  exdusiyely  applicable  to  the  superior  court  of  Buffiilo. 
4.  Provisions  exclusively  appUcable  to  the  dty  court  of  Brooklyn. 
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[Pbslihinaby  Note. — In  the  corresponding  title  of  the  fint  draft,  prepared 
by  the  commissioners,  and  distributed  in  February,  1872>  an  attempt  was  made 
to  remove  some  of  the  differences  of  meaning,  as  weU  as  of  mere  phraseology,  in 
the  yarious  statutes  conferring  jurisdiction  upon  the  four  great  city  courts.  In 
the  next  year,  the  commissioners'  attempt  thus  to  harmonize  these  enactments, 
was  effectuated  by  the  passage  of  the  statute,  L.  1873,  ch.  239.  The  express 
object  of  that  statute  was  to  render  the  civil  jurisdiction  of  all  these  courts  uni- 
form. Accordingly,  the  first  section  thereof  provides  that  each  of  the  superior 
city  courts  ''has,  henceforth,  original  jurisdiction,  at  law  and  in  equity,  eon- 
current  and  co-extensive  with  the  supreme  court,  of  all  civil  actions,  and  of  all 
special  proceedings  of  a  civil  nature  ";  thus  sweeping  away  all  former  distinctions 
between  the  four  courts  in  question.,  with  respect  to  their  civil  jurisdiction,  by 
oonferring  upon  each  of  them,  the  most  extensive  original  jurisdiction  which 
the  legislature  was  competent  to  confer  upon  any  court  At  that  time,  the 
question,  how  far  the  power  of  the  legislature  extends  in  that  respect^  had  not 
been  judicially  decided.  It  is  provided,  in  §  12  of  the  amended  article  6  of 
the  constitution,  adopted  in  November,  1869,  that  the  four  courts  in  question 
**  are  continued,  with  the  powers  and  jurisdiction  which  they  now  severally 
have,  and  such  further  civil  and  criminal  jurisdiction  as  may  be  conferred  b; 
law'',  The  legislature  had,  at  the  sessions  of  1870, 1871  and  1872,  practically 
construed  this  constitutional  provision  as  meaning,  that  it  had  unlimited 
power  to  extend  the  jurisdiction  of  these  courts,  territorially  and  otherwise: 
for  L.  1871,  ch.  282  (voL  1,  p.  566),  §§  1  and  2 ;  and  Ji.  1872,  ch.  688  (vol.  2, 
p.  1642),  §  1,  making  the  territorial  jurisdiction  of  the  city  court  of  Brooklyn 
co-^xtensive  with  the  county  of  Kings ;  and  some  of  the  provisions  of  L 
1870,  ch.  313,  §  3,  relating  to  the  superior  court  of  Buffalo,  must  have  been 
framed  upon  this  hypothesis.  In  truth,  an  examination  of  the  various  stat- 
utes, relating  to  the  jurisdiction  of  those  two  courts,  enacted  during  the  decade 
preceding  the  year  1873,  will  show  that  the  jurisdiction  of  one  or  the  other 
had  been  extended  so  far,  and  in  so  many  directions,  that  the  first  section 
of  the  act  of«  1873  amounted  to  but  little  more  than  an  extension,  to  all 
the  four  courts,  of  the  jurisdiction  previously  conferred  upon  one  or  more 
of  them ;  the  result  being  expressed  in  condensed  language. 

But  the  court  of  appeals,  in  Landers  v.  The  Stolen  Jsland  R*  R.  Co^  53 
N.  Y.,  460  ;  S.  C,  14  Abb.,  N.  S.,  346,  decided  in  September,  1873,  held  thai; 
one  of  the  recent  enactments  relating  to  these  courts  was  unconstitutionaL 
As  the  opinion  delivered  in  that  case  was  adopted  by  all  the  judges,  except  one, 
it  may,  doubtless,  be  regarded  as  an  authoritative  exposition  of  the  meaning  of 
the  constitution^  provision  quoted,  although  it  went  far  beyond  the  question 
before  the  court  The  precise  point  determined  was,  that  the  city  court  of 
Brooklyn  had  no  jurisdiction  of  an  action,  in  which  all  the  following  circnm- 
stances  concurred :  (1)  The  cause  of  action  did  not  originate  in  the  city  of 
Brooklyn;  (2)  The  summons  was  not  served  in  that  city ;  and  (3)  The  defend- 
ant was  a  domestic  corporation,  not  established  in  that  city,  and  not  having 
any  place  of  business  therein.  This  conclusion  was  reached,  without  consider- 
ing the  question,  whether  the  act,  L.  1871,  ch.  282,  §  1,  under  which  the  juris- 
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diction  was  claimed,  could  be  couBtrued  as  oonferring  it ;  for  the  decision  was 
expressly  put  upon  the  ground,  that,  if  the  act  bore  that  construction,  it  was 
unconstitutional,  because  it  was  inconsistent  with  the  local  character  of  the 
court,  as  recognized,  and  consequently  impliedly  established,  in  the  constitution. 

In  a  more  recent  case,  Hocig  v.  LamorU,  60  N.  Y.,  96,  decided  in  1875,  the 
court  of  appeals  passed  directly  upon  the  coustitutionality  of  the  act  of  1871. 
In  that  case,  it  was  held  that  the  city  court  of  Brooklyn  had  no  jurisdiction,  as 
against  defendants  not  residing,  and  not  served  with  process,  in  that  city,  of  an 
action  upon  a  joiut  and  several  contract  not  made  in  that  city,  although  one  of 
the  defendants,  a  party  to  the  contract,  was  a  resident  of  that  city.  The  court 
determined  that  the  act  of  1871  was  unconstitutional,  so  far  as  it  purported  to 
give  the  city  court  jurisdiction  against  the  non-residents  of  the  city,  and, 
accordingly,  reversed  a  judgment^  as  against  them,  on  that  ground,  although 
the  same  judgment  was  affirmed,  as  against  the  defendant  who  was  a  resident 
of  the  city.  Some  portions  of  the  opinion,  relating  to  this  question,  appear,  at 
first  sight,  to  be  equally  applicable  to  an  action  upon  a  contract  which  is  joint, 
without  being,  by  its  terms,  joint  and  several ;  and  it  appears,  from  the  head- 
note  of  the  report,  that  the  reporter  regards  the  ruling  as  extending  to  such 
an  action ;  but  the  commissioners  satisfied  themselves,  upon  a  careful  examina- 
tion, that  such  is  not  the  necessary  result  of  the  decision.  The  doctrine  that, 
by  the  true  construction  of  Co.  Proc,  §  33,  the  local  courts  have  jurisdiction, 
aa  against  all  the  parties  to  a  joint  contract,  where  one  of  them  is  a  resident  of 
the  city,  or  is  served  with  process  within  the  city,  and  that  its  process  may  be 
served,  in  the  latter  case,  upon  the  other  defendants,  and,  in  the  former  casey 
npon  any  defendant^  at  any  place  within  the  State,  has  been  recognized,  and 
acted  upon  so  long,  and  its  abrogation  would  lead  to  such  serious  consequences, 
that  it  could  not  be  regarded  as  disturbed,  without  an  explicit  ruling  to  that 
effect;  which  the  opinion,  in  ffoag  v.  Lamant,  carefully  refrains  from  making. 
See  Porter  v.  Lard,  4  Duer,  682;  S.  C,  13  How.  Pr.,  264,  and  4  Abb.  Pr.,  43 ; 
Bates  V.  Reynolds^  7  Bosw.,  685. 

The  opinion,  in  each  of  the  two  cases  first  cited,  was  delivered  by  the  same 
learned  judge.  He  expounded,  at  considerable  length,  in  Landers  v.  The  Staten 
Island  R.  R.  Co*,  the  principles  by  which  the  jurisdiction  of  courts  of  this  descrip- 
tion is  limited ;  and  applied  them  directly  to  the  act  of  1873.  The  general  con- 
clusion from  the  two  oases  is,  that  the  act  of  1873  attempts  to  confer  upon  the 
four  courts  named  therein,  a  jurisdiction  more  extended  than  the  legislature 
has  power  to  confer  upon  them.  But  neither  case  holds,  as  some  subsequent 
cases  have  intimated,  with  respect  to  the  Landers  case,  that  the  act  itself,  or 
even  the  jurisdictional  provision  of  §  1  thereof,  is  wholly  unconstitutional. 
Indeed,  it  is  clear  that  the  act  remains  in  force,  for  the  purpose  of  conferring 
upon  each  of  these  courts  all  the  original  civil  jurisdiction,  which  the  legisla- 
ture has  the  constitutional  power  to  bestow  upon  them.  See,  to  that  effect. 
People  V.  Green,  68  N.  Y.,  296. 

It  was  therefore  the  duty  of  the  commissioners,  in  framing  the  proVisions  of 
the  New  Bevision,  relating  to  the  jurisdiction  of  those  courts,  to  take  the  place 
of  those  relating  to  that  subjecti  contained  in  the  commissioners'  first  draft,  and 
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superseded  by  the  act  of  1873,  to  take  care  that  they  should  extend  the  joriB- 
diction  to  the  extreme  limit  of  the  constitutional  power  of  the  legislature. 
For  that  purpose,  it  was  necessary,  first,  to  ascertain  what  general  principles,  lim- 
iting the  legislative  power,  were  defiuitiyely  settled  by  the  courk,  in  Zariders  t* 
The  Staten  Island  R.  R.  Co.^  and  Hoag  v.  LamorU  ;  and  then  to  determine,  in 
what  manner  they  are  practically  to  be  applied,  as  limiting  the  broad  language 
of  the  act  of  1873. 

A  careful  examination  of  the  opinions,  in  the  cases  referred  to,  will  show 
that  the  leading  principles  which  they  establish  are  the  following:  (1)  That 
the  jurisdiction  of  these  courts,  which  the  constifcution  permits  to  be  inde^, 
nitely  increased,  is  that  only  which  relates  to  the  causes  of  action  cognizable  in 
the  court ;  including,  of  course,  those  wherein  redress  is  obtained  by  means  of 
a  special  proceeding.  (2)  That  the  court  can  entertain  jurisdiction  of  such  a 
cause  of  action,  only  where  the  locus  of  the  subject-matter  of  the  action  or 
special  proceeding,  or  of  the  party  thereto,  is  within  the  territorial  limits  of 
the  city.  (3)  That  where  jurisdiction  depends  upon  the  locus  of  a  party,  it 
cannot  be  acquired,  as  against  a  resident  of  the  State,  by  the  fact  that  the  locns 
of  the  plaintiff  is  within  the  city;  but  it  depends,  as  against  such  a  defendant^ 
upon  the  locus  of  the  defendant,  himself. 

The  various  methods,  in  which  those  general  principles  are  to  be  worked  oni^ 
and  applied  to  the  circumstances  presented  in  each  particular  action,  are  neces- 
sarily stated  hypothetically,  so  far  as  they  are  referred  to ;  except  as  regards  their 
applicatibn  to  the  precise  questions  then  before  the  court  of  appeals  for  adjndi- 
cation.  And  the  learned  ludge  cautiously  avoids  committing  himself,  upon  any 
of  those  points,  although  some  of  them  are  incidentally  referred  to  by  him. 
It  is,  however,  to  be  inferred,  from  his  language,  especially  with  reference  to 
the  previous  decisions  of  the  court  of  appeals  upon  these  subjects,  and  from 
the  practical  construction,  for  many  years,  of  the  statutes  relating  to  some  of 
these  local  courts,  that  the  following  rules  may  be  safely  regarded  as  containing 
a  correct  exposition  of  the  power  of  the  legislature,  and  the  meaning  of  the 
constitutional  provision :  (1)  That  where  the  jurisdiction  depends  upon  the 
'locus  of  the  subject-matter,  it  may  be  extended,  so  as  to  embrace  any  action  or 
special  proceeding,  affecting  either  real  or  personal  property  within  the  city,  or 
founded  upon  a  cause  of  action  which  arose  within  the  city.  (2)  That  in  an 
action  of  this  character,  the  locus  of  the  parties  is  immaterial,  and  the  initial 
process  of  the  local  court  may  be  served  in  like  manner  as  the  process  of  the 
supreme  court,  including  the  place  and  method  of  service.  (3)  That  where 
the  jurisdiction  depends  upon  the  locus  of  the  party,  it  may  be  extended  to 
any  cause  of  action  against  a  non-resident  of  the  State,  in  favor  of  a  resident 
of  the  city,  or  against  a  party  who  is  a  resident  of  the  city,  or  who  is  served 
with  process  within  the  city,  although  residing  elsewhere,  within  the  State;  a 
domestic  corporation  being  regarded,  for  the  purpose  of  applying  this  rule,  as 
a  resident  of  the  place  where  its  principal  office  is  estabUshed.  (4)  That  in 
cases  of  the  latter  class,  the  jurisdiction  may  be  so  extended,  that  where  there 
are  two  or  more  defendants,  and  the  court  has  acquired  jurisdiction  over  one 
of  them,  by  residence,  or  the  service  of  process  within  the  city,  it  may  acqaii^ 
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jurisdiction  over  the  others,  by  service  of  process  without  the  city,  or  by  publi- 
cation, etc,  in  either  of  the  following  cases :  (a)  where  the  action  is  founded 
upon  a  contract  upon  which  the  non-residents  are  liable  jointly,  and  not  jointly 
and  severally,  with  the  person  over  whom  jurisdiction  has  been  acquired ;  (b) 
where  the  latter  is  the  person  against  whom  the  meritorious  cause  of  action 
exists,  and  the  others  are  necessary  parties  to  4he  complete  determination  of 
the  controversy,  but  are  liable  only  subordinately,  or  incidentally,  or  by  reason 
of  their  relation  to  him.  (5)  That  where  jurisdiction  was  conferred  upon 
either  of  the  local  courts,  by  a  statute  passed  before  November,  1869,  and  then 
remaining  unrepealed,  the  constitutional  provision,  adopted  in  1869,  removed 
any  objections  to  the  validity  of  the  statute,  which  might  have  been  raised 
under  the  constitution  of  1846 ;  so  that  the  jurisdiction  thus  conferred  is  not 
only  recognized,  but  protected  against  legislative  interference,  by  the  exist- 
ing constitution. 

The  jurisdictional  sections  of  this  title  have  been  framed,  in  accordance  with 
this  understanding  of  the  present  condition  of  the  statutes  and  judicial  decisions. 
The  general  jurisdictional  provisions,  contained  in  article  1  (§§  263-268),  con- 
sist of  so  much  of  the  general  provision  of  L.  1873,  ch.  239,  §  1,  as  it  was 
within  the  constitutional  power  of  the  legislature  to  enacti  according  to  the 
foregoing  rules.  To  these  have  been  added,  in '  article  2,  a  section  (§  286) 
retaining  certain  special  powers  of  the  New- York  court  of  common  pleas,  in 
local  matters,  which  the  court  possessed  in  November,  1869 ;  and,  in  article  3, 
three  sections,  relating  to  the  superior  court  of  Buffalo ;  two  of  them  (§§  292 
and  293)  preserving  the  jurisdiction  conferred  upon  that  court  by  acts  passed 
previously  to  1*869,  the  constitutional  objections  to  which  have  been  cured  as 
already'  stated ;  the  third  retaining  the  existing  jurisdiction  in  certain  local 
matters.  No  jurisdictional  provisions,  specially  relating  to  the  city  court  of 
Brooklyn,  are  contained  in  article  4,  which  is  devoted  to  the  special  provisions 
applicable  exclusively  to  that  court  When  the  ccmstitutional  amendments  of 
1869  were  adopted,  the  general  civil  jurisdiction  of  that  court,  as  defined  by 
the  act  then  in  force,  L.  1849,  ch.  125,  was  even  less  than  that  of  the  two  courts 
in  New- York  city ;  and  the  subsequent  legislation,  by  which  it  was  extended, 
is  unconstitutional,  as  already  stated,  except  so  far  as  it  is  preserved  in  §  263 
of  this  act. 

ABTICLE  FIRST. 

Provisions  afflicablb  to  all  thb  Supbbiob  Oitt  Goubts. 
§  363. 

This  section  has  been  prepared  as  a  substitute  for  the  provision  of 
L  1873,  ch.  239,  §  1,  which  confers  upon  each  of  these  courts  "original  juris- 
diction, at  law  and  in  equity,  ...  of  all  cirll  actions,  and  of  all  special 
proceedings  of  a  civil  nature''.  It  is  believed  that  the  enumeration, 
therein  contained,  of  the  cases  wherein  these  courts  have  jurisdiction, 
extends  the  jurisdiction  to  the  extreme  limits  of  the  constitutional  power 
of  the  legislature  to  confer  it  upon  them,  without  overstepping  those  limits ; 
according  to  the  rules  to  be  deduced  from  the  decisions  upon  that  subject,  as 

stated  in  the  preliminary  note  to  this  title. 
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$964. 

This  section  needs  no  special  explanation.  It  is  in  accordance  with 
the  settled  construction  of  the  former  statutesy  relating  to  the  jarisdicti<m 
of  these  courts,  and  the  principles  established  by  many  decisions,  which  re- 
main nna£Eected,  if  they  are  not  expressly  recognized,  by  the  decision  of  the 
court  of  appeals,  in  lenders  v.  The  Staien  Island  Railroad  Co. 

$965. 

The  observations  upon  the  last  section  apply  also  to  this  section,  which  has 
been  framed  in  accordance  with  the  fourth  of  the  rules,  deduced  from  the  sd- 
judications,  as  containing  a  correct  exposition  of  the  power  of  the  legislature, 
and  of  the  meaning  of  the  constitutional  provision,  as  stated  in  the  preliminary 
note  to  this  title. 

§  966. 

Taken,  with  some  restrictions,  from  L.  1873,  ch.  239,  g  2,  the  validity  of 
which  has  not  been  questioned.  See,  also,  L.  1854,  ch.  96,  §  10,  subd.  1,  as 
amended  by  L.  1870,  ch.  313,  §  3. 

§  967. 

Prom  L.  1873,  ch.  239,  §  1. 

§  968. 

Part  of  the  same  section.  See  also  L.  1849,  ch.  125,  §  26  (3  R  S.,  5th  ed, 
852),  as  amended  by  L.  1870,  ch.  470,  §  13;  and  L.  1854,  ch.  96,  §  25,  as 
amended  by  L.  1857,  ch.  361,  §  6  (3  B.  S.,  5th  ed.,336).  Other  provisions 
of  these  sections  will  be  covered  by  general  provisions  in  other  portions  of 
this  Bevision.  This  section  will  supply  a  defect  of  jurisdiction  of  the  courts  of 
New- York  city,  of  which  one  feature  appeared  in  Mailer  of  De  Angelis,  1 
Edm.  Sel.  Gas.,  476,  and  another,  more  strikingly,  in  People  v.  Porter ^  1  Duer, 


$960. 

L.  1873,  ch.  239,  §  3.  This  provision  of  the  act  of  1873  was  held  to  be 
constitutional,  in  Darragh  v.  McKim^  %  Hun,  337.  This  section  supersedes 
the  corresponding  provisions  of  Co.  Proa,  §  33;  L  1854,  ch.  96,  §  15,  as 
amended  byL.  1870,  ch.  313,  §  4;  and  L.  1872,  ch.  688,  §  2.  Before  No- 
vember 1st,  1869,  there  was  no  special  provision  of  law  for  removing  actions  fh)m 
the  city  court  of  Brooklyn  irUo  the  supreme  court,  for  the  purpose  of  changing 
the  place  of  trial ;  the  only  provision  being  that  contained  in  the  judiciary  act 
of  1847,  ch.  280,  §  49,  which  answered  the  purpose  imperfectly,  but  saves 
this  section  from  a  constitutional  objection.  The  provision  of  the  act  of  18H 
relating  to  the  removal  of  actions  from  the  superior  court  of  Buffalo,  for  that 
purpose,  was  limited  to  certain  actions.  The  power  of  the  supreme  court  is 
now  the  same,  in  relation  to  actions  pending  in  all  of  these  courts. 

$970. 

Section  4  of  the  act  of  1873. 
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§971. 

Id.,  §  5,  with  the  addition  af  the  first  sentence,  the  object  of  which  is  to 
settle  the  question  stated  in  the  note  to  §  989,  post,  in  accordance  with  the 
proyisions  of  that  section. 

§979. 

Idn  §  6.  This  section  snpersedes  the  corresponding  proyisions  of  L.  1828, 
ch.  137,  §  18  (3  B.  8.,  5th  ed.,  359);  L.  1830,  ch.  186,  §  7  (3  B.  &,  6th 
ed^  309) ;  and  L.  1854,  ch.  96,  §  16. 

§97S. 

Id.,  §  7.  This  section  supersedes  L.  1857,  ch.  361,  §  10 ;  and  L.  1870,  ch.  470, 
gg  16  and  17.  Prior  to  1873,  there  was  no  proTision  for  removing  an  action 
from  the  court  of  common  pleas  of  New-Tork,  or  the  superior  court  of  New- 
York,  into  the  supreme  court,  where  the  judges  of  the  former  courts  are  in* 
capable  of  acting. 

$974« 

Id.,  §'8.  This  section  supersedes  L.  1828,  ch.  187,  part  of  §  27  (3  R.  S., 
5th  ed.,  360);  and  L.  1854,  ch.  96,  §  18. 

§970. 

Id.,  §  9. 

§  976. 

Id^  §  10.  This  section  supefsedes  thai  part  of  L.  1838^  oh.  187,  §  27  (3 
R.  &n  5th  ed.,  860),  not  eoyeied  by  §  274»  ante. 

$977. 

Id.,  §  12,  amended  by  removing  the  distinction  between  actions  and  special 
proceedings. 

i  978. 

Id.,  §  11.  See  also  L.  1854,  ch.  96,  g  13,  and  §  14  as  amended  by  L.  1857, 
ch.  361,  §  2  (3  B.  S.,  5th  ed.,  335).  The  statute  upon  this  subject,  relating 
to  the  superior  court  of  Kew-York,  which  has  never  been  expresdy  repealed, 
forlnds  that  court  to  send  any  process  out  of  New- York  city,  except  subpoenas, 
and  attadunents  for  disobedience  thereto.  L.  1828,  ch.  137,  §§  13  and  14  (3 
E.  8.,  5th  ed.,  358).  But  it  is  supposed  that  the  practical  efTect  of  the  Oode 
of  Procedure,  inespectively  of  the  act  of  1873,  with  respect  to  all  these  courts, 
is  declared  in  this  section.  Porter  v.  Lardi  4  Duer,  682 ;  4  Abb.  Pr.,  43 ;  and 
13  How.  Pr.,  254 ;  Sates  v.  Kej/noldSj  7  Bosw.,  685. 

§  979. 

See,  with  respect  to  the  superior  court  of  Buffalo,  L.  1854,  ch.  96,  §  25,  as 
amended  by  L.  1857,  ch.  361,  §  6  (3  R.  S.,  5th  ed.,  336).    A  like  provision, 
with  respect  to  the  city  court  of  Brooklyn,  was  contained  in  L.  1870,  ch.  470, 
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§  14^  which  was  repealed  by  L.  1871,  ch.  282,  §  4 ;  but,  in  the  next  feu, 
the  section  so  repealed  was  restored  by  implication,  being  amended  so  as  to 
correspond  to  this  section  (L.  1872,  ch.  688,  §  3).  The  latter  statute  doubtr 
less  repealed,  by  implication,  §  15  of  the  act  of  1870,  which  was  represented  bj 
§  313  of  the  commissioners'  first  draft  That  section  has,  accordingly,  been 
omitted  from  this  title.  The  condading  phrase  of  this  section  refers  to  §  !^ 
ante.  The  section  has  been  confined  to  the  two  courts  named  therein,  for  the 
purpose  of  avoiding  cumulative  legislation. 

§  980. 

Portions  of  Go.  Proa,  §§  36  and  46;  L.  1854,  ch.  96,  §§  22  sikid  24  (3  B.  &, 
5th  ed.,  836),  as  amended  by  L.  1870,  ch.  313,  §§  5  and  7 ;  and  L.  1870,  ch. 
^70,  §  3;  rendered  uniform  in  their  application  to  the  four  courts,  and 
amended  by  prescribing  three  instead  of  four  weeks,  as  the  time  of  publication, 
so  as  to  correspond  to  §  233,  ante. 

§981. 

The  concluding  portion  of  this  section,  containing  the  exception*  is  new.  It 
was  inserted  for  the  purpose  of  avoiding  the  possibility  of  a  dead-lock  in  tbe 
superior  court  of  Buffalo,  or  the  city  court  of  Brooklyn,  each  of  which  oonsifltB 
of  three  judges  only.  Evidently,  some  provision  is  necessary,  to  meet  a  case  where 
one  of  the  judges  is  disqualified,  and  the  remaining  two  disagree.  The  renudnder 
of  the  section  covers  portions  of  Go.  Proa,  §§  36, 88,  and  46 ;  and  of  L.  1854,  ch. 
96,  §  23,  as  amended  by  L.  1870,  oh.  313,  §  6.  That  portion  of  L.  1870,  cL 
470,  g  5,  amending  L.  1849,  ch.  125,  §  6,  relating  to. the  city  court  of  Brooklyn, 
which  corresponds,  in  form,  to  this  section,  was  abrogated  by  L.  1871,  ch.  ^ 
§  3.  But  the  application  of  the  section,  to  that  court,  is  rendered  sufaBtu- 
tially  correct,  by  L.  1849,  ch.  125,  §  4»  as  amended  by  L.  1870,  ch.  470,  g  i  and 
by  L.  1871,  ch.  282,  g  2. 

$989. 

Oo.  Pn>c.,  part  of  g  36,  amended  by  adding  the  words,  ''or  a  trial  tem'i 
after  ''  special  term  ". 

$98S. 

L.  1869,  ch.  664,  g  1,  with  some  amendments,  extended  so  as  to  apply  to  all 
the  superior  city  courta  The  original  relates  only  to  the  common  pleas  of 
New- York.  No  reason  is  apparent  why  it  should  not  be  made  to  apply  to  all. 
The  last  sentence  is  new. 

$984. 

This  section  has  been  prepared  as  a  substitute  for  the  different  provisioiis  of 
law,  relating  to  clerks  and  deputy-derks  of  these  courts,  consisting  of  portions 
of  the  following  statutes:  L.  1828,  ch.  137,  g  9  (3  B.  S.,  5th  ed.,  358) ;  L 1854^ 
ch.  198,  gg  1  and  3  (3  B.  S.,  5th  ed.,  313) ;  L.  1839,  ch.  210,  g  5,  as  amended 
by  L.  1842,  ch.  109,  g  2,  and  by  L.  1854,  ch.  96,  g  6  (3  B.  S.,  5th  ed,  833), 
and  by  L.  1870,  ch.  411,  g  1 ;  L.  1870,  ch.  470,  g  20;  and  id.,  g  19,  as  amended 
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by  L.  1871,  ch.  289)  §  5.  The  mode  of  appointment  and  removal  of  both  offi- 
cers, and  the  powers  and  duties  of  the  depaty-clerks,  have  been  rendered 
uniform ;  and  the  latter  have  been  made  to  correspond  to  those  of  deputy- 
clerks  of  oounties,  and  of  other  courts. 

%  98S. 

Thia  section  relates  only  to  the  powers  of  special  deputy-clerks,  which  are 
rendered  uniform,  in  accordance  with  §  89,  ante.  The  reasons  for  removing 
the  existing  diversity,  respecting  the  mode  of  appointmeni^  of  deputy-clerks,  do 
not  apply  to  special  deputy-clerks ;  and  the  original  provisions,  respecting  the 
appointment  of  the  latter,  have  been  preserved  in  the  following  articles. 

ARTICLE  SECOND. 

PbOVISIONS  EZCLUSrn&LT  AFFLIOABLB  TO  THS  GOUST  OF  OOMlf ON  PLBAB  VQB  THB  GXTT 
AND  GOUNTT  OV  NSW-YOBX,  AND  THB  SUFBBIOB  COUBT  OF  THB  CITY  OF  NeW-YOBX. 

[Pbsldcikaby  Notb.— In  preparing  the  provisions  of  thia  title,  relating  to 
the  courts  named  in  the  caption  of  this  article,  the  following  statutes,  in  addition 
to  the  Code  of  Procedure,  and  those  embodied  in  the  first  edition  of  the  B.  S., 
have  been  carefully  examined,  viz.:  L.  1828,  ch.  137;  L.  1830,  ch.  24  and  186; 
L.  1834,  ch.  94  and  170 ;  L.  1887,  ch.  468 ;  L.  1840,  ch.  276  ;  L.  1841,  ch.  38 ; 
L 1843,  ch.  88 ;  L.  1844,  ch.  32, 104,  and  148 ;  L.  1846,  ch.  229 ;  L.  1847,  ch.  255 ; 
id.,  ch.  432,  §  1 ;  id.,  ch.  470,  §  21 ;  Jj.  1848,  ch.  222 ;  L.  1849,  ch.  124 ;  L.  1851, 
ch.  2;  L.  1862,  ch.  44;  L.  1868,  ch.  529;  L.  1854,  ch.  198;  L.  1855,  ch.  675; 
L  1859,  ch.  173  ;  L.  1869,  ch.  664;  L.  1870,  ch.  554 ;  L.  1872,  ch.  438 ;  L.  1873, 
ch.  239 ;  L.  1876,  ch.  625.  Most  of  the  earlier  statutes  were  found  to  be  obso- 
lete, or  inconsistent  with  subsequent  legislation,  particularly  with  the  Code 
of  Procedure.  The  provisions  concerning  jurors  have  been  omitted  from  this 
article,  as  the  jury  law  of  New- York  oounty,  revised  in  chapter  10,  is  general 
for  all  courts  of  record  therein.  Provisions  fixing  salaries,  and  relating  to  elec- 
tions, tenure  of  office,  etc,  have  also  been  omitted,  in  accordance  with  the  plan  of 
bringing  together  all  the  statutes,  relating  to  those  subjects,  in  another  portion 
of  this  Bevision.] 

i  986. 

L.  1846,  ch.  229;  and  L.  1854,  ch.  198,  §  6  (3  E.  S.,  6th  ed.,  313);  con^li- 
dated.  The  last  mentioned  section  also  confers  upon  the  court,  in  general 
language,  the  powers  which  it  possessed  before  the  adoption  of  the  Code  of  Pro- 
<^tre ;  tiiis  is  omitted,  as  all  itis  powers  are  to  be  specified  in  this  Bevision.  The 
provisions  of  Ga  Proc,  §  34,  conferring  power  on  the  court  of  common  pleas, 
to  review  the  judgments  of  the  marine  court  and  of  the  district  courts,  have 
been  omitted  here ;  that  power  being  one  of  those  conferred  upon  this  court 
^y  special  statutory  provision,  and  so  covered  by  the  introductory  clause  of 
§  263,  ante.  The  provisions,  relating  to  the  review  of  judgments  and  orders 
of  the  marine  court,  will  be  revised  in  one  of  the  chapters  which  will  complete 
the  Code  of  Remedial  Justice;  wherein  will  also  be  contained  appropriate 
provisions  relating  to  appeals  from  the  district  courts. 
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§987. 

QonBt,  art  6,  §  12;  Oa  Ploe^  §  4a 

$988. 

Prepared  as  asabetitnte  for  L.  1854»  ofau  198,  parts  of  §g  1  and  3  (3  B.  S., 
5th  ed.,  313) ;  and  L.  1852,  ch.  44,  §  1  (3  R.  8.,  5ih  ed^  861).  The  ecHnpensa- 
tion  of  the  depaty,  and  seyeral  of  the  assistants,  in  the  of&oe  of  the  derk  of 
the  oommon  pleas,  has  been  fixed  by  statnte.    L.  1869,  eh.  664,  §  2. 

i  98». 

Part  of  Oo.  Proa,  §  256.  The  last  sentence  is  new;  it  proyides  for  a  casus 
omissus. 

§990. 

Part  of  the  same  section,  with  like  amendments. 

$991. 

Oa  Proc.,  §  39. 

ARTICLE  THIRD. 

Pbovisiohs  bzclubivslt  afpucablb  to  thb  Bupibiob  Ooubt  of  BCVTAU). 

[Pbbumikabt  NoTB.— «<The  recorder's  court  of  the  city  of  Buffalo  "wai 
organized  by  L.  1839,  ch.  310 ;  and  was  re-organiaed,  as  the  *'  superior  court  of 
Buffalo'^  by  L.  1854,  ch«  96,  which  provided  that  all  laws  then  in  force,  relating 
to  the  former  court,  not  inconsistent  with  the  act  of  1854,  should  apply  to  the 
court  BO  re-organized.  It  became  necessary,  therefore,  in  this  Beyision,  to  exam* 
ine  all  the  statutes  relating  to  both  courts  since  the  act  of  1839,  to  wit:  L 
1839,  ch.  210 ;  L.  1840,  ch.  243 ;  L.  1840,  oh.  251 ;  L.  1842,  ch.  109 ;  L.  1848,  di. 
362 ;  L.  1850,  ch.  138 ;  L.  1858,  oh.  887 ;  L.  1854,  ch.  96 ;  L.  1857,  ch.  361;  L 
1867,  ch.  211 ;  L.  1870,  oh.  318  and  411 ;  U  1873,  ch.  279 ;  L.  1874^  ch.  57  and 
232 ;  L.  1875,  ch.  127, 139,  and  866.  A  peculiar  mode  of  taking  depositionBi 
without  the  State,  in  an  action  brought  in  this  court,  is  allowed  and  regulated 
by  L.  1853,  ch.  387,  §§  4-15 ;  and  is  regarded  as  of  great  practical  value.  Pro- 
vision has  been  made,  in  ch.  9,  tit  3,  art  2  of  this  act,  for  a  very  similar  meftod 
of  taking  such  depositions,  which  has  been  made  applicable  to  proceedings  in 
all  the  principal  courts  of  record.  Those  provisions  will  render  it  unneoaasuy 
to  preserve  the  special  provisions^  on  the  same  subject,  applicable  to  this  court 
The  statute,  L.  1875,  ch.  366,  giving  the  judges  of  this  court  certain  powers  io 
the  supreme  court,  has  been  taken  into  g  240,  ante.  The  revision  of  the  stair 
ute,  L.  1870,  ch.  313,  has  presented  some  embarrassing  qnestiona.  As  it  wtf 
enacted  since  the  new  constitutional  provision  took  eflfect,  it  is  unconstita- 
tional,  so  far  as  it  limits  the  jurisdiction  possessed  by  the  court,  on  November  1M» 
1869 ;  and,  on  the  other  hand,  it  is  open,  so  far  as  it  increases  that  jurisdiction, 
to  any  constitutional  objection,  arising  under  the  rulings  of  the  court  of 
appeals,  in  Landers  v.  The  Siaten  L  R.  R.  Oo.^  and  Haag  v.  Lanumt,  cited,  and 
commented  upon,  in  the  preliminary  note  to  this  title.] 
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$999. 

Snbd.  1  of  this  section,  hae  been  taken  Arom  L.  1854^  eh.  96  (p.  226),  g  10, 
sabd.  1.  The  langiuige  of  the  original,  **  oooupiee  a  tenement'',  etc.,  has  been 
preseryed ;  although  the  expression  used,  elsewhere  in  this  act,  to  designate 
8Qch  a  case  is,  ^*  has  an  offioe  for  the  regular  transaction  of  business  in  per- 
son **;  because  the  latter  expression  has  perhaps  a  narrower  meaning  than  the 
f  onner ;  and  might  restrict  the  jurisdiction  so  as  to  be  obnoxious  to  the  consti- 
tational  prohibition.  Subd.  2  of  this  section  has  been  taken  from  subd.  2  of 
§  10  of  the  act  of  1854 ;  omitting  the  portion  covered  by  §  263,  subd.  2,  ante. 
Subd.  3  consists  of  subd.  3  of  the  same  isection  of  the  act  of  1854,  without 
material  change.  Subd.  4  has  been  taken  from  subd.  4  and  5  of  the  same  seo- 
tion ;  omitting  the  last  clause  of  subd.  4,  which  is  covered  by  §  263,  subd.  2, 
and  §  264,  ante.  Subd.  5  has  been  taken  from  subd.  6  of  the  same  section  of 
the  act  of  1854. 

§99S. 

From  L.  1875,  ch.  139,  §  2,  whioh  is  apparently  the  same,  in  legal  effect,  as 
L.  1857,  ch.  361,  §  1,  amending  L.  1854,  ch.  96,  §  12.  The  act  of  1857  also 
enumerates  the  various  writs,  such  as  prohibition,  mandamus,  eta  The  pro- 
TisioDS  of  g  263,  subd.  9,  ante^  are  broad  enough  to  cover  all  the  writs  so 
enumerated  ;  they  appear  also  to  cover  §  2  of  the  act  of  1875,  together  with 
the  general  clause  at  the  end  of  §  1  of  the  act  of  1857:  but  this  section  was 
retained,  partly  because  the  legislature  has  so  recently  re-enacted  the  provision 
upon  which  it  is  founded,  and  partly  in  order  to  guard  against  the  possibility 
of  infringing  the  constitutional  prohibition,  by  diminishing  the  jurisdiction 
possessed  by  the  court,  on  November  Ist^  1869. 

§994. 

Subd.  1  has  been  taken  from  L.  1854,  ch.  96,  §  12  ;  subd.  2,  from  L.  1850, 
ch.  138,  §  4.  The  provision  of  Co.  Proa,  §  352,  as  amended'  in  1862  and 
1863,  whereby  an  appeal  from  a  judgment  of  a  justice's  court  in  Buffalo 
must  be  taken  to  the  superior  court,  is  not  contained  in  this  article ;  it  was 
covered  by  g  2806  of  the  commissioners'  first  drafts  and  will  be  incorporated 
into  the  chapter  relating  to  justices  of  the  peace.  One  of  the  learned  justices 
of  that  court  suggested  to  the  commissioners,  with  the  approbation  of  his 
brethren,  the  entire  omission  of  that  provision,  so  that  a  justice's  judgment  in 
Buffalo  shall  be  reviewed  by  the  county  court  of  Erie  county,  but  the  oom- 
missioners  did  not  think  it  proper  for  them  to  propose  a  change  of  that 
character. 

§99S. 

From  L.  1854,  ch.  96,  §  1  (3  B.  S.,  5th  ed.,  332) ;  Const,  art  6,  g  12. 

§996. 

Intended  to  include  so  much  of  K  1854,  oh.  96,  g  2 ;  as  amended  by  L. 
1870,  ch.  313,  g  5  ;  as  is  not  provided  for  elsewhere. 
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§997. 

A  portion  of  L.  1870,  cb.  818,  §  6.  The  aeooad  sentence  has  been  added,  to 
supply  an  omission  which  wa8»  without  doubt,  accidental 

§998. 

See  L.  1889,  ch.  210,  g  6;  as  amended  by  L.  1842^  ch.  109,  §  2;  and  modi- 
fied by  L.  1854,  ch.  96,  §  6  (3  B.  S.,  5th  ed*;  383),  which  was  amended  bjr 
L.  1870,  ch.  411,  §  1. 

»  999. 

1874,  ch.  232,  part  of  §  1,  and  §  2. 

§soo. 

Parts  of  L.  1875,  ch.  127,  §§  1  and  2 ;  amending  L.  1874,  ch.  57,  §§  1  and  2; 
remodelled,  so  as  to  correspond  to  the  sections,  upon  the  same  subject,  con- 
tained in  other  portions  of  this  chapter;  and  by  omitting  provisions  ooTered 
by  the  general  sections  in  oh.  1,  tit  2,  art  8,  ante. 

§soi. 

See  L.  1854, ch.  96,§  6  (3  B.  a,  5th  ed,  833) ;  as  amended  by  L.  1870, oh. 
411,  §  1 ;  L.  1867,  ch.  211,  §  1 ;  and  L.  1874,  ch.  282,  §  5. 

§  309. 

K  1839,  ch.  210,  §  6;  also  L.  1854, ch.  96,§  8  (3  B.  S.,  5th  ed,  333);  abo, 
id.,  g  34,  as  amended  by  L.  1870,  ch.  318,  g  10 ;  omitting  the  reference  to 
^*  constables  ",  as  obsolete,  under  the  amended  charter  of  the  city  of  Buffalo. 

§  SOS. 

L.  1854,  ch.  96,  g  28,  as  amended  by  L.  1857,  ch.  361,  g  7  (3  B.  S.,  5th  ei, 
837),  and  by  L..  1870,  ch.  313,  g  9.  Although  the  general  jury  laws  are  con- 
tained in  ch.  10,  certain  special  proviedons,  concerning  trial  jurors  in  this 
court,  have  been  placed  here,  for  the  sake  of  convenience,  and  because  thej  are 
not  contained  in  the  general  law,  or  inconsistent  therewith. 

§S04. 

See  the  note  to  the  next  section. 

§  305. 

This  and  the  last  section  have  been  compiled  from  L.  1839,  oh.  210,  g§  9 
and  10,  as  amended  by  L.  1840,  ch.  251,  g  10  (3  B.  S.,  5th  ed.,  327) ;  and 
L.  1854,  ch.  96,  g  29,  as  amended  by  L.  1857,  ch.  361,  g  8  (3  B.  S.,  5ih  ed,337). 

§306. 

That  part  of  L.  1854,  ch.  96,  g  29,  which  was  added  thereto  by  L.  1857, 
ch.  361,  g  8  (3  R  S.,  5th  ed.,  337). 
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ABTIOI.E  FOURTH. 

Pbovisionb  bxclusivblt  afflicablb  to  thb  Cttt  €k)i7RT  OF  Brooklyn. 

[PfiELonKABY  Note. — In  preparing  this  article^  the  following  acts  have  been 
examined :  L.  1849,  ch.  125 ;  L.  1850>  ch.  102 ;  L.  1853,  eh.  338 ;  L.  1855,  oh. 
514 ;  L.  1856,  cL  166 ;  L.  1861,  ch.  20  and  86 ;  L.  1863,  ch.  66 ;  L.  1865,  oh. 
170  and  638 ;  K  1866,  ch.  311  and  415 ;  L.  1867,  ch.  796 ;  L.  1869,  ch.  716 ; 
L.  1870,  oh.  470  and  648 ;  L.  1871,  oh.  282 ;  L.  1872,  ch.  688 ;  L.  1873,  ch. 
165  and  239 ;   L.  1875,  ch.  3. 

Provisions  concerning  jurors,  appeals,  criminal  actions,  and  criminal  special 
proceedings,  have  been  omitted  firom  this,  as  from  the  preceding  articles,  as 
properly  belonging  to  another  division,  or  to  other  chapters  of  this  division ;  and 
certain  other  sections,  omitted  here,  are  oovered  by  general  provisions  in  the 
first  article  of  this  title.  The  act  of  1849  repealed  all  the  laws  relating  to  the 
municipal  court  of  Brooklyn,  of  which  this  court  is  the  successor.] 

§307. 

See  L.  1849,  ch.  125,  §  1 ;  L.  1870,  ch.  470,  §  1 ;  and  Oonst,  art.  6,  §  12. 

i  308. 

L.  1849,  ch.  125,  §  8  (3  B.  S.,  5th  ed.,  348),  as  amended  by  L.  1863,  ch.  66, 
§  2,  and  by  L.  1870,  ch.  470,  §  3 ;  omitting  certain  provisions  which  are  placed 
elsewhere. 

§309. 

Substituted  for  the  provisions  of  L.  1870,  ch.  470,  §§  19  and  20,  as  amended 
by  L.  1871,  ch.  282,  §§  5  and  7,  which  relate  to  the  "  deputy-clerks  '*,  by  which 
official  title  the  existing  statutes  designate,  indiscriminately,  the  various  offi- 
cers known,  in  other  courts,  as  the  deputy-clerk,  the  special  deputy-clerk,  and 
the  assistants  in  the  clerk's  office.  This  section  will  remove  l^e  anomaly 
referred  to,  and  will  make  the  provisions,  relating  to  those  officers,  correspond, 
as  nearly  as  the  different  modes  of  appointment  of  some  of  them  will  allow,  to 
§§  284,  288,  and  299,  ante. 

§  310. 

Part  of  L.  1863,  ch.  66,  §  3,  amending  L.  1849,  ch.  125,  §  7,  as  amended  by 
L  1850,  ch.  102,  §  2. 

§311. 

Part  of  §  14  of  the  act  of  1849,  as  amended  by  L.  1850,  ch.  102,  §  7,  and  by 
L  1870,  ch.  470,  §  11.  This  portion  of  the  act  appears  to  be  still  in  force. 
The  statute  now  in  force,  regulating  the  appointment  of  court  attendants,  is 
revised  in  §  95,  ante. 

§  819. 

L.  1849,  ch.  125,  §  25,  aff  amended  by  L.  1850,  ch.  102,  §  10  (8  R.  S.,^  5th  ed., 
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352),  and  by  L.  1863,  ch.  66,  §  6.    See  alao,  L.  1870,  oh.  470,  §  30,  as  amended 
by  L.  18W,  ch.  282,  §  7. 

From  L.  1866,  eh.  170,  as  amended  by  L.  1866,  oh.  311,  and  by  Ii>  1867,  oL 
796,  and  modified  by  L.  1871,  ch.  283,  §  6,  vemodeUed ;  ao  as  to  oome{x»d  to 
other  portions  of  this  chapter,  relating  to  stenographers.  The  statute  of  1865 
vests  the  appointment  of  the  stenographer  in  the  jndge  of  the  dty  court,  the 
commissioner  of  jnrors,  and  the  county  jndge  (L.  1865,  ch.  170,  §§  2  and  3), 
and  makes  his  term  of  office  three  years,  unless  sooner  removed  (§  8).  The 
statute  of  1871  vests  the  power  of  appointment  in  the  judges^  wittoat  fhrther 
provision.  It  is  supposed  that  the  recent  increase  in  the  number  of  jndga» 
and  the  dignity  of  the  court,  aSord  sufficient  reason,  for  putting  it  upon  the 
same  footing,  with  respect  to  the  power  of  removal,  as  the  other  courts  of  equal 
rank.  The  unusual  provision,  that  the  stenographer  shall  write  oat  and  file 
his  minutes,  has  been  omitted.  Such  a  provision  is  not  to  be  found  in  any 
other  statute  on  the  same  subject ;  and  it  has  never  been  carried  into  practical 
effect,  and  could  not  be,  without  overwhelming  the  stenographers  with  work, 
and  causing  great  and  unnecessary  inconvenience  and  delay,  in  Vbe  transaction 
of  the  business  of  the  court  The  other  provisions  which  have  been  omitted,  are 
included  in  the  general  provisions  of  ch.  1,  tit  2,  art  3 ;  and  the  designation  of 
the  official  title  is  changed  firom  **  phonographic  reporter '',  to  ^  stenographer", 
in  accordance  with  the  act  of  1871,  and  the  other  statutes,  in  pari  materia. 


TITLE  IV. 

2^  Marine  Ootirt  qf  the  City  qf  NefU>-Tcrk. 

[Pbblihikabt  Nots.— The  tribunal,  now  styled  the  marine  court  of  flie 
city  of  New-Tork,  is  one  of  the  most  ancient  in  the  State.  In  the  list  of  its 
judges,  are  to  be  found  some  names  of  the  highest  professional  and  juridical 
reputation ;  such  as  Hbkbt  Whbatok,  afterwards  IT.  S.  Minister  to  Pnuaia) 
reporter  of  the  supreme  court  of  the  United  States,  and  authiur  of  the  Uni- 
versal Elements  of  International  Law,  a  work  which  has  been  translated  into 
all  the  chief  European  languages,  and  into  the  Chinese ;  Sakubl  Jokes,  after- 
wards chief-justice  of  the  superior  court  of  the  city  of  New-Tork,  and  chanosUor 
of  the  State ;  and  John  Wbllb,  the  leader,  in  his  day,  of  the  bar  of  the  ei^  of 
New-York. 

The  court  was  created  in  1797 ;  it  was  re-organised  in  1804^  and  again  in 
1807 ;  and  in  1813,  the  statutes  relating  thereto  were  consolidated  and  rerifled, 
and  incorporated  into  ch.  86  of  the  R  L.,  entitled,  ''  An  act  to  reduce  serenl 
laws,  relating  particularly  to  the  city  of  New-Tork,  into  one  act",  as  §§  105  to 
149  of  that  act  2  B.  L.,  381-399.  In  all  these  statutes,  the  court  was  styled 
'*  the  justices'  court  of  the  city  of  New-Tork  " ;  the  name  which  it  now  bears 
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haTing  been  oonfbned  upon  it  by  L.  1818,  ch.  71,  §  1.  The  juriadiction  of  the 
oonrt)  under  the  proYidons  of  the  act  of  1813,  was  substantially  the  same  as 
that  of  justices  of  the  peace  in  other  parts  of  the  State ;  with  the  addition  of 
a  pecoliar  jnrisdiotion  in  **  marine  causes  '*,  similar  to  that  which  it  now  pos- 
sessea  The  proceedings  in  the  courts  including  those  in  '^  marine  causes '',  as 
regulated  by  the  same  act,  were  substantially  the  same  as  those  in  other  jus- 
tice's courts ;  although  the  statute  declared,  that  *'  for  the  purpose  of  hearing, 
eta,  all  audi  actions  as  yre  hereby  made  cognizable  before  the  same  court,  such 
Courtis  hereby  Tested  with  all  such  power  and  authority,  as  is  vested  in  other 
courts  of  record  in  this  State,  and  is  hereby  made  and  constituted  a  court  of 
record  ''•  2  &  L.,  382,  §  106.  The  peculiar  language  of  this  section  gave  rise 
to  several  perplexing  questions,  relating  to  the  powers,  etc.,  of  the  court ;  for  it 
was  construed  as  meaning,  that  the  marine  court  was  not  a  court  of  record  for 
bD  purposes,  but  only  for  the  special  purposes  mentioned  in  the  act.  See  cases 
cited  in  4  Abb.  Dig.,  2d  ed.,  303,  art  3-8.  But  these  questions  have  been  put 
to  rest  by  L.  1872,  ch.  629,  §  1  (vol.  2,  p.  1493),  which  declares  that  the  marine 
court  is  a  court  of  record,  ^^  to  and  for  all  intents  and  purposes  "• 

Tfie  period  between  the  acts  of  1813  and  1872  was  one  of  great  progress, 
with  respect  to  the  dignity,  jurisdiction,  and  powers  of  the  marine  court. 
These  have  been  gradually  increased,  by  statutes  passed  from  time  to  time  ; 
until  the  petty  court,  regulated  by  the  act  of  1813,  has  become  a  great 
tribunal,  possessing  all  the  external  characteristics  of  the  supreme  court; 
transacting  an  enormous  business,  by  means  of  proceedings  conducted  in  the 
same  manner  as  those  in  the  supreme  court ;  and  exercising  a  jurisdiction, 
which,  although  limited  to  certain  specified  subjects,  is,  with  respect  to  those 
subjects,  of  twice  t&e  extent  of  that  of  the  county  court  It  now  has  six  jus- 
tices, who  hold  general  and  special  terms,  trial  terms,  consisting  of  several 
**  parts '',  and  **  chambers  ",  corresponding,  in  all  respects,  to  similar  branches  of 
the  supreme  court,  the  court  of  common  pleas,  and  the  superior  court,  in  New- 
York  ;  it  has  a  clerk,  a  deputy-clerk,  twelve  assistant  derks,  four  stenographers, 
an  interpreter,  and  numerous  attendants ;  and  it  is  subject  to  the  general  provi- 
sions of  the  Gode  of  Procedure,  and  the  general  rules  established  by  the  conven- 
tiou  of  judges,  for  the  regulation  of  proceedings  in  other  courts  of  record. 
Nevertheless,  untQ  the  enactment,  by  L.  1875,  ch.  479,  of  various  provisions 
taken  from  the  conunissioners'  first  draft,  many  provisions  of  law,  character- 
istic of  its  humble  origin,  remained  unafiected  by  subsequent  legislation ;  some 
of  which,  indeed,  were  left  in  force  by  the  latter  statute,  and  have  been  pre- 
served in  this  Revision.  This  court,  alone  among  the  courts  of  record  of 
the  State,  still  issues  a  warrant  of  attachment,  on  the  ground  that  the  defend- 
ant is  not  a  resident  of  the  county.  It  retains  also  its  peculiar  jurisdiction 
iu  ^  marine  causes  ",  and  also,  with  slight  amendments,  the  anomalous  pro- 
oeedings  in  such  causes,  as  regulated  by  the  act  of  1813,  which  are  adapted 
only  to  a  justice's  court  Its  mandates,  generally,  run  only  within  the  city  of 
New-Tork,  and,  in  certain  specified  cases,  in  the  adjoining  counties. 
Although  an  appeal  from  a  judgment  lies  from  its  special  or  trial  term,  to  its 
general  term,  and  is  there  heard  upon  a  case  or  exceptions,  settled  in  like 
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manner  ae  in  the  supreme  ooort,  neTerthelesB  an  appeal  from  the  determinatiaii 
of  the  general  term  lie8»  not  to  the  court  of  appeaia^  bnt  to  the  oonri  of  oommon 
pleas.  Gonsequendy^  tiie  marine  ootirt  eonesponds,  sabstantially,  with  respect 
to  some  causes,  to  a  jnstioe's  court ;  with  respeet  to  othera,  it  is  one  of  the 
principal  courts  of  record,  but  proceeding,  sometimes  aeooiding  to  the  ootuse 
of  other  similar  courts,  and  sometimes  acoording  to  that  of  courts  of  jnBtioes  of 
the  peace,  before  the  revision  of  1830 ;  while,  with  respect  to  still  another 
class  of  causes,  its  powers,  jurisdiction,  and  mode  of  procednze,  correspond,  in 
all  particulars,  with  those  of  the  supreme  oonrt  of  the  State.  The  variom 
statutes,  by  means  of  which  this  extraordinary  result  has  been  attained,  pre- 
sent  numerous  and  perplexing  questions  of  construction,  few  of  which  have 
been  definitiyely  settled. 

The  commissioners  did  not  undertake,  in  the  different  portions  of  this  Be^- 
sion,  which  relate  to  the  marine  court,  to  frame  a  system  of  enaotmentsi,  defin- 
ing its  jurisdiction  and  regulating  the  proceedings  therein,  which  commanded 
their  approval,  in  all  particulars.  They  were  reluctant  to  propose  a  disturb- 
ance of  any  of  the  essential  features  of  the  system,  which  has  gradually  grown 
up,  in  the  manner  hereinbefore  indicated,  and  which  is,  in  many  lespeetB, 
exceedingly  well  adapted  to  certain  necessitieB  of  the  community  in  which  it  ii 
established.  They  rather  aimed  to  remoye  obscurities  in  the  meaning  of  tiie 
existing  statutes ;  to  supply  defects  and  remove  inconsistencies  therein,  acoord- 
ing to  the  supposed  general  intent  of  the  legislature,  or  the  logical  oooBe- 
quences  of  their  leading  provisions;  to  simplify  the  proceedings,  wherever  thit 
result  could  be  attained  without  substantial  injury ;  and  to  substitute  a  detr 
and  complete  compendium  of  all  the  provisions  of  law,  specially  applicable  to 
this  court,  in  place  of  the  detached,  obscure,  and  often  conflicting  statutes, 
extending  from  1813  to  the  present  time,  among  which  they  are  now  scattered 

As  the  following  title  relates  only  to  the  jurisdiction  of  the  court,  the  powers, 
eta,  of  its  judges  and  other  officers,  and  the  general  routine  of  bosineB 
therein,  this  is  not  the  proper  place  to  specify,  in  detail,  the  changes  which  it 
is  proposed  to  make  in  the  existing  statutes,  relating  to  the  mode  of  prooednie 
in  the  court  Few  changes  have  been  made  in  this  title,  with  req)ect  to 
the.  subjects  treated  therein ;  and  those  have,  almost  invariably,  for  their  object) 
the  attainment  of  greater  clearness  and  simplicity  in  the  original  statutes 
without  substantially  affecting  their  meaning  and  practical  operation.] 

$314. 

From  L.  1872,  ch.  629,  §  1 ;  retained  for  greater  caution,  as  the  limitatioss 
of  its  jurisdiction,  eta,  preserved  in  this  act,  are  of  the  same  general  character, 
as  those  which  led  to  the  ruling  that  the  court  was  a  court  of  record,  for 
special  purposes  only. 

§  315. 

See  the  next  section,  and  the  note  thereto. 

§  916.  ^ 

This  and  the  last  section  express,  substantially,  the  effect  of  the  varions 
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jurisdictional  proTisions,  relating  to  this  oonrt,  as  now  in  force,  ezclnding 
'^  marine  causes  ",  whidi  form  the  subject  of  the  next  section ;  except  that  snbd. 
3,  ofsection  315,  which  extends  the  jurisdiction  to  a  case  arising  under  L. 
1869,  ch«  738  (7  Edm^  469),  has  been  added.  The  provisions,  thus  consolidated, 
are  L.  1872,  ch.  629,  §  3,  subd.  1—12,  and  subd.  15;  L.  1874,  ch.  545,  §  5; 
and  L.  1875,  ch.  479,  §  1.  Subd.  2  of  §  315  has  been  firamed  fi*om  L.  1875,  ch. 
3*^9,  §§  1  and  2.  The  provision,  conferring  jurisdiction  in  supplementary 
proceedings,  contained  in  §  7  of  the  act  of  1874,  has  been  omitted  here.  It 
will  be  taken  into  one  of  the  chapters  which  will  complete  the  Code  of  Se- 
medial  Justice. 

6  317. 

The  jurisdiction  in  <'  marine  causes "  is  preserved,  by  this  section,  sub- 
stantially in  the  language  of  L.  1872,  ch.  629,  §  8,  subd.  13  and  14,  and  2 
B.  L.,  p.  382,  §  106.  The  words,  ''the  supreme  court  of  the  State"  have 
been  substituted  for  ''  the  ordinary  courts  of  law  of  this  State '\  The  marine 
court,  in  Peterson  v.  Brochelmann,  decided  qu  appeal  on  the  31  st  of  March, 
1874,  defcermined  that,  where  a  tort  was  committed,  on  board  a  foreign  ship  on 
the  high  seas,  or  under  circumstances  not  directly  resulting  in  a  breach  of  our 
local  peace,  its  jurisdiction  was  discretionary ; '  and  that  it  would  not  be  exercised, 
unless  one  of  the  parties  had  been  regularly  discharged  fh>m  the  ship,  or  was 
a  resident  or  citizen  of  the  United  States.  The  amendment  does  not  affect  this 
ruling. 

ft  318, 

L.  1852,  ch.  389,  part  of  §  10.  This  section  has  been  retained,  as  it  is  prac- 
tically treated  as  being  still  in  force,  although  L.  1872,  ch.  629,  §  1,  declares 
that  the  marine  court  is  a  court  of  record ''  to  and  for  all  intents  and  purposes"; 
and  a  question  may  arise  whether  the  State  can  constitutionally  restrict  the  exer- 
cise of  a  power,  conferred,  by  act  of  congress,  ''  upon  any  court  of  record 
having  common  law  jurisdiction,  and  a  seal,  and  a  clerk  or  prothonotary  "• 
Const.  IJ.  S.,  art  6,  §  2 ;  2  U.  S.  Statutes  at  Large,  153,  §§  1  and  3. 

ft  SIO. 

New.  Apparently,  there  is  now  no  method  provided,  for  the  removal  of  an 
action  from  the  marine  court  into  the  supreme  court ;  although  the  statute 
revised  in  §  218,  ante,  doubtless  conferred  power  upon  the  supreme  court  to 
direct  a  trial,  elsewhere  than  in  New-Tork  city.  The  recent  extensions  of  the 
jurisdiction  of  the  marine  court  render  it  eminently  proper,  that  provision 
should  be  made  for  the  removal  of  actions  therefrom  to  the  supreme  court,  in 
like  manner  as  they  are  removed  from  the  superior  city  courts  and  the  county 
conrta    See  Oo.  Proa,  §  30,  subd.  1,  last  clause. 

ft  390. 

L.  1849,  ch.  144,  §§  1  and  8 ;  L.  1852,  ch.  389,  §  1 ;  L.  1870,  ch.  580,  §  2  ; 
and  L.  1872,  ch.  629,  §  4.  See,  also,  2  R.  L.,  p.  383,  §  108. 
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§  S91. 

Prepared  ae  a  snbstitaie  for  so  madi  of  L.  1849,  eh.  144,  §  9,  as  has  nol 
been  impliedly  abrogated  by  snbaequent  amendments  to  the  oonstitation ;  % 
indeed,  the  entire  seotion  does  not  &11,  in  oonaequenoe  of  tiie  abrogation  of  a 
portion*  The  wordB^  <<  the  goyemor  **  ha^e  been  anbetitaied  for  **  the  boaid 
of  supenriaors  of  tiie  oity  and  oonnty  of  New- York  *' ;  and  the  proyirion  hu 
been  snbjeoted  to  other  cormponding  amendmenia 

§  S99. 

L.  1872,  oh.  629,  §  4»  first  and  seoond  sentenoes ;  amended  verbally,  snd 
by  the  insertion  of  the  provisions  prescribing  the  mode  of  designatioDi 
and  the  official  term  of  the  chief-jnstice,  in  accordance  with  the  constitational 
provisions  relating  to  the  sapreme  ooorti  and  the  presnmed  intent  of  the 
legislatnre. 

§S9S. 

L.  1875,  oh.  479,  §  66,  amended  so  as  to  provide  that  the  rules,  established 
by  the  marine  court,  govern  only  when  the  General  Rules  of  Practice  are  not 
applicable.  The  original,  literally  read,  would  empower  the  marine  court  to 
supersede  the  latter,  in  any  case.  Such  was  not,  it  is  presumed,  the  in- 
tention of  the  legislature ;  and  the  court  practically  conatrues  theprovisio&»ui 
accordance  with  the  amendment  contained  in  this  section. 

§  394. 

L.  1872,  oh.  629,  §  4,  third,  fourth,  and  sevenlh  sentences ;  amended,  chiefiy 
for  the  purpose  of  removing  obscurities^  in  accordance  with  the  presumed 
intent  of  the  l^slature. 

§S95. 

The  first  sentence  consiste  of  L.  1875,  ch.  479,  §  38.  The  second  sentence  is 
new ;  it  corresponds  to  the  last  sentence  of  §  280,  ante. 

L.  1874,  ch.  545,  §  8,  amended  by  adding  the  words,  ^  or  proof  of  the  ezeca- 
tion''. 

§S97. 

New  in  form ;  but  in  accordance  with  the  existing  practice.  The  provision 
is  necessary,  in  consequence  of  various  general  provisions  of  this  act,  authon^ 
ing  a  county  judge,  etc,  to  act  in  particular  cases. 

§998. 

So  much  of  L.  1872,  ch.  438,  §  1,  as  is  applicable  to  this  court ;  and  part  of  L 
1857,  ch.  295,  §  6 ;  amended  in  accordance  with  L.  1873,  ch.  453,  §  2>  and  with 
L.  1875,  ch.  479,  g  39.  It  would  seem  that  the  derk  of  this  court  ought  to  gire  an 
official  bond ;  but  there  is  no  statute  requiring  him  to  do  so.  The  provisions  of 
the  act  of  1813  (2  B.  L.,  p.  383,  §  110),  requiring  the  clerk  to  keep  books  for  the 
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entry  of  process,  etc.,  hare  been  omitted  from  this  section ;  because  those 
which  have  not  been  roaidered  praetioaUy  useless^  by  subsequent  changes 
in  the  mode  of  procedure  in  this  oourt,  are  ^Tered  by  general  provifiions  else- 
where, applicable  to  all  clerks  of  courts  of  record.  The  provisions  of  L.  1852, 
ch.  389,  §  10,  restoring  to  the  court  the  seal  which  it  formerly  possessed,  and 
which  was  taken  away  by  L.  1849,  oh.  144»  §  7,  have  also  been  omitted,  as  they 
are  covered  by  §  27,  ante. 

Substituted  !br  the  remainder  of  L.  1857,  oh.  295,  §  6.  The  substitute 
refers  to  §  200,  ante,  and  corresponds,  generally,  to  g  284,  ante. 

§sso. 

New.    See  §§  89  and  285,  ante,  and  the  notes  thereto. 

L.  1849,  ch.  144,  §  5,  amended  by  omitting  a  like  provision  relating  to  the 
justices,  as  they  no  longer  receive  fees  for  official  services. 

§SS9. 

From  L.  1867,  ch.  784,  parts  of  §§  1,  2,  and  4;  L.  1869,  ch.  674,  §  1 ;  L. 
1872,  ch.  438,  §  4 ;  and  L.  1874,  ch.  545,  §  13,  omitting  provisions  covered  by 
the  general  sections  of  ch.  1,  tit  2,  art  3,  ante,  and  the  provision  fixing  the 
amount  of  fees. '  The  latter  will  be  taken  into  one  of  the  chapters  which  will 
complete  the  Code  of  'Bemedial  Justice.  The  act  of  1874  requires  the  addi- 
tional stenographer,  appointed  thereunder,  to  attend  the  trial  term,  part  4 ; 
but  the  clause,  providing  for  the  assignment  of  each  stenographer  to  duty,  will 
render  it  unnecessary  to  re-enact  this  provisioiL 

(SSS. 

Ptots  of  §§  1  and  4  of  the  act  of  1867 ;  amended  by  adding  the  concluding 
sentence. 

Id.,  §  3. 

L.  1872,  cL  438,  part  of  §  2,  as  modified  by  L.  1878,  oh.  458,  and  by  L. 
1875,  oh.  479,  §  39. 

§  SS6. 

Id.,  §  3,  amended  by  inserting  the  words,  ^  offidal  interpreter  ^. 

Substituted   fbr  tho  provisions,  relating  to  the   power   of  suspension, 
c<mtained  in  L.  1849,  ch.  144,  §  10.    Now  that  the  court  oonsists  of  six  jus- 
tices, the  majority  of  whom  may  remove  any  officer,  the  unlimited  power  of 
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snspension,  given  by  former  statutes  to  any  one  of  them,  should  be  resthded; 
but,  as  an  urgent  case  may  occur,  where  a  majority  cannot  be  procured  in  sesson 
to  act  immediately,  it  should  not  be  entirely  abolished. 

§  SS8. 

L.  1875,  ch*  479,  §  40,  taken  from  §  2928  of  the  commisaioners'  first  draft) 
with  some  amendments,  which  have  been  preserved  and  extended^  in  thig 
section. 

§  S3». 

The  substance  of  L.  1865,  ch.  400,  g§  2  and  3;  and  L.  1872,  ch.  629,  §8, 
second  sentence ;  as  affected  by  L.  1875,  ch.  625 ;  and  2  R  L.,  p.  384,  §  Hi, 
omitting  provisions  giving  a  party  the  right  to  select  the  marshal,  etc.  Those 
provisions,  and  2  B.  L.,  p.  396,  §  142,  conferring  upon  the  court  the  power  to  pro- 
hibit a  marshal,  charged  with  misconduct,  fh>m  executing  its  mandates,  were 
revised  in  §§^  2950  and  2951,  of  the  commissioners'  first  draft ;  but  they  are  of 
so  little  practical  value,  since  the  act  of  1875,  that  they  have  been  omitted, 
upon  the  review. 
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§840. 

Co.  Proc,  §  30,  part  of  subd.  1,  as  amended  by  L.  1870, ch.  467,  §  1  (7  Edio, 
743),  and  by  Oonst,  art  6,  §  15 ;  id.,  subd.  3, 4,  5,  6,  7,  8,  and  9;  and  L  1861, 
ch.  543  (6  Bdm.,  301)  ;  all  of  which  have  been  rempdelled,  and  conformed,  as 
fiur  as  their  provisions  are  the  same,  to  §  263,  ante.  This  section  oontainB  al 
the  general  provisions  of  law,  now  in  force,  conferring  jurisdiction  upon  coantj 
courts,  except  Go.  Proc:,  §  30,  subd.  2, 10, 11, 12,  and  13.  The  latter  piori- 
sions  have  been  omitted  here ;  subd.  2,  conferring  jurisdiction  to  review  jos- 
tices*  judgments,  because  abundant  special  provisions  to  the  same  effect  are 
contained  elsewhere  in  the  Code  of  Procedure,  and  will  be  revised  in  snother 
chapter  of  the  completed  Code  of  Bemedial  Justice ;  subd.  10  and  11,  confer- 
ring the  same  jurisdiction,  in  various  special  proceedings,  which  the  oommon 
pleas  possessed,  under  the  B.  S.,  because  the  appropriate  provision  ibeiefor 
will  be  made,  upon  the  revision  of  the  portions  of  the  B.  S^  to  which  they 
relate ;  the  first  sentence  of  subd.  12,  because  it  is  covered  by  §  350,  poet ;  and 
subd.  13,  because  the  first  clause  thereof  is  covered  by  g  348,  and  the  remainder 
by  §  342,  post  In  framing  this  jurisdictional  section,  upon  Oo.  Proc  §  ^ 
the  word,  '^  special  '^  and  the  clause,  ''  but  has  no  original  civil  jurifldiction 
except  in  such  cases  ",  have  been  omitted  from  the  opening  sentence.  Ilhey 
were  originally  placed  in  the  section,  to  conform  it  to  the  language  of  the  con- 
stitution of  1846;  and  they  were  deemed  improper  to  be  retained,  in  view  of  the 
changes  made  by  the  amended  judiciary  article  of  the  constitution.  The 
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omission  renders  it  unnecessary  to  define,  in  this  section,  the  jurisdiction 
of  the  court,  in  the  special  cases  enumerated  in  subd.  11,  concerning  fisheries, 
etc.,  and  will  obviate  the  necessity  of  altering  this  section,  in  case  of  a  future 
enlargement  of  jurisdiction  in  like  cases.  In  subd.  2,  of  this  section, 
the  provisions  of  L.  1864,  oh.  543  (6  Edm.,  301),  upon  which  it  is  founded, 
have  been  enlarged  by  including  the  judgment  creditor.  In  subd.  4,  Go.  Proc., 
§  30,  subd.  8  has  been  amended,  by  conforming  the  subdivision  to  the  general 
role,  which  obtains  respecting  the  appointment  of  a  conunittee  of  a  lunatic, 
etc. ;  so  that  such  an  appointment  may  be  made  at  the  place  of  his  residence, 
although  some  or  all  of  his  property  consists  of  realty,  and  is  situated  else- 
where. The  concluding  sentence  of  Go.  Proc.,  §  80,  subd.  12,  has  been  omit- 
ted, for  the  reason  that  the  act  of  1870  repealed  it  by  implication,  and  it  appears 
to  be  inconsistent  with  the  amendment  to  the  constitution,  relating  to  county 
courts. 

New  in  form ;  corresponding  to  §  264,  ante. 

§S49. 

Prepared  as  a  substitute  for  the  last  clause  of  subd.  18,  of  Go.  Proc,  §  30, 
which  is  very  obscure,  and  appears  to  be  inconsistent,  in  some  respects,  with 
the  amended  constitution.  The  restriction,  contained  in  the  original,  as  to  the 
place  of  trial,  is  omitted,  leaving  it  with  the  supreme  court  to  prescribe  in  what 
county  the  trial  shaU  be  had. 

§343. 

Prepared  as  a  substitute  for  the  last  dause  of  subd.  1,  of  the  same  section. 
See  §  269,  ante. 

§344. 

See  §§  271  and  275,  ante,  and  the  notes  thereto. 

§345. 

See  §  272,  ante,  and  note. 

§346. 

See  §  276,  ante,  and  note. 

§347. 

See  §  278,  ante,  and  note. 

§348. 

See  §  267,  ante,  and  note. 

§340. 

See  g  268,  ante,  and  note, 

§350. 

2B.&,  486, Part  3,  ch.  8,  tit.  6,  J  37  (3  R  8.,  6th  ed.,  788;  2EdnL,608). 
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Il,§88,0oameiideda8tohannonia6withL.184T,oh.46O,§  28{%  Bd]iL,784). 

f  Sff9. 

Id.,  §g  89  and  41,  oonaolidated.    Seotion  40  ia  obaolete. 

f  MS. 

Id.,  §  42. 

{354. 

Suggested  by  L.  1847,  oh.  280^  §  34  (4Bd]iL,  665);  aee  abo  g  277, auk 
Poanblji  ihifl  proyiaioii  haa  been  impliedly  abrogated;  bat  some  pioTison  of 
jthis  kind  ie  required  for  oonyenienoe. 

ftSSff 

Substitated for  do.  Proa,  part  of  g  31 ;  and  L.  1847,  oh.  470,  pari  of  §24 
(4  Edm.,  585). 

{Sff6. 

From  Oo.  Proo.,  g  31. 

i  3S7. 

Oa  Proa,  g  32. 

ftM8. 

L.  1869,  oh.  626,  g  1  (7  Edm.,  462),  omitting  matters  included  m  the 
general  proyisions,  and  adding  the  ekuae  excepting  Kings,  lavingston,  and 
Monroe,  because  other  provision  is  made^  in  the  next  three  sectionsi  for  the  ap- 
pointment of  stenographers  in  those  counties. 

{MO. 

L.  1867,  ch.  271,  parts  of  gg  1  and  2,  amended  by  omitting  jMx>viflions 
covered  by  the  general  sections  in  ch.  1,  tit  2,  art  3,  ante,  and  remodelled,  80 
as  to  make  the  language  of  the  section  correspond  to  that  of  others  in  pari 
materia.  The  provisions,  relating  to  writing  out  and  filing  the  8tenogn|»her'B 
notes  of  testimony,  taken  in  the  surrogate's  court,  has  also  been  omitted,  as  the 
statutes,  relating  to  testimony  in  surrogates'  courts,  will  be  subjected  to  a  com- 
plete revision  in  one  of  the  chapters  which  will  complete  tiie  Oode  of  Be- 
medial  Justica 

ft  360. 

Id.,  g  3. 

ft  361. 

L.  1864,  ch.  46, g  1 ;  L.  1866,  ch.  437;  and  L.  1872, ch,  749 
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CHAPTER  IV. 

LIMITATION  OF  THE  TIME  OF  ENFORCING    A  CIVIL 

REMEDY. 

TITLE  I.  —  Actions  fob  the  recovery  of  real  property. 

TITLE  II.  —  Actions  other  than  for  the  recovery  op  real 

PROPERTY. 

TITLE   III.  —  General  provisions. 

TITLE  L 

Actions  for  the  recovery  of  real  property > 
§  363. 

Co.  Proc,  §  75,  substituting,  in  subd.  1,  "  the  cause  of  action  **,  for  "  such 
right  or  title";  and  "  the  action",  for  "any  action  or  other  proceeding  for  the 
same" ;  and,  in  subd.  2,  "  same  period  of  time",  for  "  space  of  forty  years  ". 
This  section  of  the  Code  of  Procedure  follows,  substantially,  the  language  of  2 
R.  8.,  292,  §  1,  except  that  the  period  of  limitation,  prescribed  by  the  E.  S.,  was 
altered  by  the  Code  of  Procedure,  from  twenty  to  forty  years ;  the  latter  limita- 
tion being  that  fixed  in  1  B.  L.,  1813,  p.  184,  §  1,  and  since  restored.  But  the 
reyisers  omitted,  from  the  original  act,  the  words,  "  and  in  every  case  where  such 
title  shall  not  have  accrued  within  the  time  aforesaid,  unless  such  rents  and 
profits  shall  have  been  received  as  aforesaid,  the  person,  body  politic,  or  corpo- 
rate, holding  stich  lands,  tenements  or  hereditamentSy  other  than  liberties  or  fran- 
chises, shall  freely  hold  and  enjoy  the  same  against  the  said  people,  and  also 
against  all  persons  claiming  by  or  under  them  ",  etc.  It  was  held,  in  People  v. 
Van  Rensselaer^  8  Barb.,  189,  and  People  v.  Livingston^  id.,  263,  which  were 
decided  under  the  B.  L.,  that,  in  order  to  bar  an  action  of  ejectment  in  favor 
of  the  people,  the  defendant,  or  those  under  whom  he  claims,  must  have  held 
the  premises  for  forty  years ;  but  the  ruling  rests,  in  part  at  least,  upon  the 
words  omitted.  It  is  true  that  Bronson,  J.,  in  People  v.  Arrwldy  4  Comst, 
508,  expressed  an  opinion  to  the  same  effect,  upon  grounds  applicable  to  the 
provision  of  the  Code  of  Procedure ;  but  his  remark  was  obiter,  and  the  rea- 
soning, upon  which  it  was  chiefiy  based,  was  said,  in  People  v.  Van  Rensselaer, 
8  Barb.,  200,  to  be  "  hardly  more  than  a  quibble ".  The  importance  of  this 
question  is  apparent,  from  the  consideration  of  the  fact,  that  the  title  of  the 
people  to  the  unoccupied  lands  within  the  State  accrued  more  than  forty  years 
since;  and  the  cases  are  very  rare,  where  the  people  can  bring  themselves 
within  the  second  clause  of  this  section.  The  anfendment,  made  by  this  sec- 
tion, is  designed  to  remove  the  existing  doubts. 
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§36S. 

Co.  Proc,  §  76. 

f  S64. 

Co.  Proc,  §  77. 

§365. 

Co.  Proc,  §  78.  This  section  preserves,  in  snbstance,  the  language  of  the 
original,  which  the  court  of  appeals  has  construed  to  be  applicable  only  to 
actions  at  law.  See  Miner  v.  Beekman,  50  N.  T.,  337 ;  and  Hubbell  t.  Sibl^t 
id.,  468. 

§  366. 

Co.  Proc,  §  79,  amended  by  striking  out  the  words,  applying  the  proTision 
to  a  cause  of  action.  The  section  of  the  R.  S.,  which  was  superseded  by  Co. 
Proc,  §  79,  related  only  to  avowries  and  cognizances,  which  were  always  inter- 
posed by  the  defendant.  2  R  S.,  293,  Part  3,  ch.  4,  tit.  2,  §  6.  The  facta 
which  entitled  a  defendant  to  interpose  an  avowry  or  a  cognizance,  may  now 
be  set  forth  in  an  answer,  by  way  of  defenoe  or  counterclaim.  Consequently, 
there  appears  to  be  no  sufficient  reason  for  the  retention  of  the  danaee, 
relating  to  a  cause  of  action ;  and,  as  they  tended  to  obscure  the  meaning  o( 
this  and  the  last  section,  they  have  been  expunged. 

§367. 

Co.  Proc,  §  80. 

§368. 

Co.  Proc,  §  81.    See  Wood  v.  Squires,  1  Hun,  481. 

§  369. 

Co.  Proc,  §  82. 

§  370. 

Co.  Proc,  §  83,  amended  by  inserting  the  word, '' either  **,  in  the-seoond  line, 
and  the  word,  '^for",  in  the  third  line,  so  as  to  remove  an  ambiguity.  See 
Munro  v.  MerchatU,  26  Barb.,  383, 402-404. 

§371. 

Cc  Proc,  §  84. 

§  373. 

Co.  Proc,  §  86.  It  would  appear,  from  DoolittU  v.  JIEoe,  41  Barb.,  181,  that 
the  second  subdivision  of  this  section  is  sometimes  printed  with  the  word, 
"  and  ",  in  place  of  " or'* ;  but  the  reading  in  this  section  is  correct.  2  B.  S., 
294,  §  12 ;  Sess.  L.  1849,  p.  634. 

§373. 

Co.  Proc,  §  86. 
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$374. 

Co.  Proa,  §  87. 

§  375. 

From  Co.  Proc.^  §  88»  amended  by  the  addition^  in  the  first  sentence^  of  the 
words,  **  his  cause  of  action  or  right  of  entry  ",  between  "  or  *',  and  "  accrues  '*. 
Although,  in  the  latter  respect,  the  language  of  the  Code  of  Procedure  is  a  tran- 
script of  that  of  the  corresponding  provision  of  the  R  S.  (2  R  S.,  295,  §  16 ;  see 
p.  393  of  the  third  edition),  it  is  believed,  that  the  omission  of  the  words  here 
supplied  leaves  a  door  open  to  great  injustice.  Suppose,  for  instance,  that  a 
man  should  be  sane,  when  his  title  "descended  '*'or  "  accrued*^;  that  he  should 
enter  into  possession  ;  aiid  that,  after  he  became  insane,  he  should  be  ousted ;  it 
might  be  held  that  the  wrong-doer,  by  entitling  himself  to  insist  upon  an 
adverse  possession,  would  acquire  a  good  title  in  twenty  years,  although  the 
insanity  of  the  rightful  owner  continued  during  the  whole  period.  The  stat- 
ute of  1801,  from  which  the  revisers  prepared  the  section  in  question,  was  not 
open  to  this  criticism  (i  R.  L.,  p.  186,  §  2). 


TITLE  II. 

Actions  other  than  for  the  recovery  of  real  property. 

This  section  has  been  substituted  for  the  first  subdivision  of  the  following 
section  of  the  Code  of  Procedure : 
"Sec.  90.  Within  twenty  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States, 
or  of  any  State  or  territory  within  the  United  States. 

2.  An  action  upon  a  sealed  instrument ". 

The  substitute  has  been  framed  upon  B.  S.,  Part  3,  ch.  4,  tit  2,  §  47  (2  R  S., 
1st  ed.,  301 ;  2  R  S.,  3d  ed.,  398 ;  3  R.  S.,  5th  ed.,  590),  the  language  of  which 
has  been  much  condensed,  and  adapted  to  subsequent  alterations  in  the  practice 
and  proceedings  of  the  courts.  The  reasons,  for  recommending  a  substantial 
restoration  of  the  provisions  of  the  Revised  Statutes,  are  founded,  partly  upon 
the  omission,  by  the  legislature  of  1848,  to  carry  out  an  integral  portion  of  the 
plan  of  the  commissioners  on  practice  and  pleadings,  upon  which  was  based 
their  recommendation,  that  those  provisions  should  be  replaced  by  the  section 
here  copied ;  and  partly  upon  an  apprehension,  that  the  existing  system  opens 
the  door  to  certain  grave  questions,  and,  perhaps,  to  the  frustration  of  the  pol- 
icy of  the  statute.  The  fact  that  these  questions  have  not  yet  led  to  any  litiga- 
tion, raises  no  argument  against  their  gravity ;  for,  as  the  whole  title  was  pro- 
spective, §  90  of  the  Code  of  Procedure  went  into  practical  effect  but  a  few 
years  ago. 

The  commissioners  on  practice  and  pleadings,  in  their  report  to  the  legisla- 
ture of  1848,  accompanied  §  70  (now  §  90)  with  this  remark : 
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"  The  section  proposed  differs  from  the  existing  statutes,  in  two  important 
"  particulars. 

'^  Firstf  it  makes  the  lapse  of  twenty  years  an  absolute  bar^  instead  of  a  pre- 
"  sumption  of  payment  merely ;  and  secondly,  it  excludes  from  the  limitatioD, 
*'  an  action  upon  a  judgment  or  decree  of  a  court  of  this  state,  so  as  to  con- 
"  form  it  to  the  abolition  of  an  action  in  any  court  of  this  state,  upon  such  a 
^'judgment  The  propriety  of  the  last  of  these  changes  is  obvious,  if  the 
^^  principle  of  abolishing  actions  upon  judgments  of  the  courts  of  this  state 
"  be  adopted  ".    Report,  p.  96. 

It  will  be  seen,  therefore,  upon  the  commissioners'  showing,  that  §  90  wae 
not  intended  to  apply  to  judgtnents  rendered  in  courts  of  the  State ;  because, 
by  another  section  of  the  proposed  Code  (§  64),  such  actions  were  totally 
prohibited. 

But  the  legislature,  instead  of  passing  the  proposed  section  64,  as  reported, 
substituted  for  it  a  provision  prohibiting  actions  on  judgments  of  courts  of 
record,  between  the  game  parties,  without  leave  of  the  court,  and  on  justices' 
judgments,  except  in  certain  specified  cases ;  which  was  re-enacted,  with  some 
modifications,  in  1849,  and  constitutes  §  71  of  the  Code  of  Procedure.  Con- 
sequently, the  original  statute  provides,  in  substance,  that  no  cause  of  action 
shall  accrue  upon  a  judgment  of  a  court  of  record  of  this  State,  until  the 
death  of  the  plaintiff,  an  assignment  of  the  judgment,  or  an  order  of  the 
court,  allowing  an  action  to  be  brought  thereupon ;  so  that  it  would  seem  that 
the  statute  of  limitations  does  not  commence  to  run  against  actions  upon  such 
judgments,  until  one  of  these  events  happens. 

But  the  substitution  of  a  mere  bar  to  an  action,  in  place  of  a  general  pre- 
sumption of  payment,  leads  to  another  mischief;  for,  by  §  284  of  the  Code  of 
Procedure,  an  execution  upon  a  judgment  may  be  issued  at  any  time,  provided  a 
previous  execution  was  issued  within  five  years,  or  an  order  of  the  court  has  been 
obtained ;  and  so  there  is  apparently  no  limitation,  if  the  remedy  by  execution 
is  pursued.  It  is  confidently  believed  that  this  result  was  never  within  the 
intention  of  the  legislature.  It  may  be  added,  also,  that  the  presumption  creat- 
ed by  the  R  S.,  was  designed  to  extend  to  many  cases,  particularly  in  equity, 
where  the  judgment  might  be  made  the  foundation  of  some  relief  other  than  a 
direct  action  upon  it,  all  of  which  are  cut  off  from  the  original  statute. 

The  change  seems  to  have  commended  itself  to  the  commissioners  on  prac- 
tice and  pleadings,  partly  by  the  brevity  of  the  substitute,  and  partly  upon  the 
idea  that  otherwise  the  defendant  might  be  compelled  to  plead  payment,  accozd- 
ing  to  the  rule  prevailing  under  the  former  system  of  pleading.  (Report,  pp. 
97,  98.)  But,  in  this  instance,  brevity  has  led  to  obscurity  and  imperfection ; 
and  the  apprehension  that  the  courts  would  require  a  defendant  to  plead  pay- 
ment, seems  to  be  entirely  unfounded ;  for  the  allegation  should  be,  as  in  other 
cases  of  limitation,  that  the  action  was  not  commenced  within  twenty  years. 
Still,  to  remove  any  possible  doubt  on  the  subject,  section  378,  post,  has  been 
added. 

It  will  be  noticed  that  the  substituted  section  is  limited  to  courts  of  record, 
and  surrogates'  courts  of  the  State.    It  has  been  held,  under  the  Code  of  Pro- 
cedure, that  the  limitation  of  twenty  years  extends  to  justices'  judgments.  D^' 
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vari^  V.  JFlorence,  9  Abb.  Pr.,  277,  note;  Conger  v.  VandewcUer,  1  Abb.  Pr.,  N.  S.,  126., 
*XlkiB  is  oonfcrary  to  all  our  legal  traditions,  and  it  is  believed,  to  the  intent  of 
tlie  le^slatnre.    But  it  seems  eminently  proper  that  the  decrees  of  surrogates' 
coxtrts  of  the  State  should  be  sabjeoted  to  this  long  limitation.    The  provision 
of  tlie  £.  S.,  whereby  proof  of  payment,  or  of  acknowledgment,  is  restricted  to 
prooeedings  against  the  original  party,  or  his  representatives,  has  been  extended 
to  every  person  who  makes  the  payment  or  acknowledgment    The  propriety 
of   tills  change  will  be  apparent,  without  discussion.    A  provision  has  also 
been  added,  requiring  the  acknowledgment  to  be  in  writing,  and  signed  by  the 
-party,  in  accordance  with  §  395,   post    In  considering  the  effect  of  this  sec- 
tion upon  existing  judgments  and  decrees,  the  provisions  of  section  414,  subd. 
3^  posty  will  not  be  overlooked. 

ft  377. 

The  necessity  of  this  provision  has  been  suggested  by  the  case  of  Henderson  v. 
Cairns,  14  Barb.,  15.  The  language  of  the  court,  in  that  case,  seems  to  lead 
to  the  inference,  that  a  sheriff's  return  of  partial  satisfaction  would  be  evidence 
of  payment,  within  the  provisions  of  the  B.  S.,  and,  if  so,  it  would  doubtless 
be  generally  conclusive.  The  facility  with  which  a  plaintiff  may  procure  such 
a  return,  in  order  to  defeat  the  statute,  even  without  collusion  on  the  part  of 

the  sheriff,  seems  to  render  it  proper  to  provide,  as  in  this  section,  against  the 

possibility  of  abuse. 

§378. 

See  §  413,  post,  and  the  note  to  §  376,  ante. 

§379. 

New.    This  section  consists  of  §  372  of  the  commissioners'  first  draft,  with 
some  amendments  of  phraseology,  made  for  the  purpose  of  rendering  the  mean- 
ing clearer.    When  that  and  the  succeeding  section  of  the  first  draft  were 
prepared,  there  was  much  confusion  in  the  books,  concerning  the  respective 
rights  and  liabilities  of  a  mortgagor  and  a  mortgagee  in  possession,  owing  to 
the  conflict  between  the  modern  doctrine,  that  a  mortgage  is  only  a  security 
for  a  debt,  and  the  lingering  remnants  of  the  common  law  rule  that  the  title  is 
in  the  mortgagee.    One  of  the  questions,  which  has  given  rise  to  much  con- 
flict of  opinion,  is  that  relating  to  the  application  of  the  statute  of  limitations 
to  such  a  case.    Upon  general  principles  of  equity,  and  under  our  old  statute 
of  limitations,  it  seems  to  have  been  conceded  that  nothing  short  of  twenty 
years'  adverse  possession  would  bar  a  bill  to  redeem.    Moore  v.  Ca^Uy  1  Johns, 
Ch,,  385;  Demarest  v.  Wynkoop,  3  Johns.  Oh.,  129;  She  v.  Manhattan  Com- 
pany,  1  Paige,  48.     But  it  had  been  held,  in  some  cases,  that  since  the  R.  S,, 
the  action  is  barred  in  ten  years.    Ibgal  v.  Firro,  17  Abb.  Pr.,  113  ;  Peabody  t. 
Roberts,  ^t  Barb.,  91.    And  after  the  publication  of  the  commissionera'  ftrat 
draft  of  this  chapter,  the  same  doctrine  was  promulgated  by  the  court  of  laat 
resort,  in  HtMell  v.  SibUy,  60  N.  Y.,  468.     See  also    Miner  v.  Beehmauy  id. , 
337.   This  construction  of  the  then  existing  statute  is,  therefore,  concluaWe\y 
established ;  but  of  course  the  question,  whether  this  ought  to  be  the  rule,  ^aa 
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^till  open.  And  the  commiissionerg  determined,  upon  careful  consideration,  tbat 
the  rule  ought  to  be  changed.  It  is  not  in  analogy  to  the  policy  which  pieyaild 
in  other  cases  of  the  same  general  character ;  and  not  in  accordance  with  the 
intent  of  the  legislature,  or  the  general  sentiment  of  the  legal  profession.  A  bill 
to  redeem  is,  to  all  intents  and  purposes,  an  equitable  action  of  ejectment ;  and 
the  statute  bar  should  be  the  same  in  both  cases.  The  English  statute  ex- 
pressly makes  twenty  years  a  bar  to  a  bill  to  redeem.  3  Ohitty's  Statutes*  p. 
48,  §  28.  Some  of  the  states  of  the  Union  have  also  regulated,  by  special  enact- 
ment, the  periods  of  bringing  such  bills,  although  the  periods  fixed  vary  greatly. 
In  Massachusetts  and  Rhode  Island,  it  is  three  years  only,  unless,  in  the  latter 
state,  where  ^^ peculiar  circumstances"  exist  (Gen.  Stat  Mass.,  1860,  ch.  140, 
§§  13,  14,  and  19;  E.  S.  of  E.  L,  ch.  149,  §§  4  and  7) ;  in  Kentucky,  it  is  fifteen 
years  (Gen.  Stat,  1873,  ch.  71,  art  4,  §  16) ;  while  in  New  Jersey,  it  is  twenty 
years  (Stat.  1847,  tit.  4,  ch.  8,  §  12).  In  California,  the  section  of  the  first 
draft,  corresponding  to  this  section,  and  the  succeeding  section  of  that  draft, 
now  omitted,  as  originally  prepared  by  the  New- York  commissioners,  have  been 
inserted  bodily  into  the  Code  of  Civil  Procedure,  as  §§  346  and  347,  with  the 
change  of  one  word  only.  As  the  latter  statute  was  enacted  on  the  11th  day  of 
March,  1872,  it  will  appear,  in  future,  as  if  the  legislation  of  this  State  had 
borrowed  the  provision  from  the  California  statute.  The  contrary  is,  neverthe- 
less, the  truth ;  for  these  sections  were  entirely  original  with  the  writer  of  this 
note,  who  prepared  them  in  1871,  with  considerable  labor  and  research.  A 
pamphlet  containing  them  was  sent  by  him,  in  February,  1872,  to  each  of  the 
California  commissioners;  and  the  sections  referred  to  were  either  appropriated 
by  the  latter,  or  added  in  the  course  of  the  passage  of  the  California  Code, 
through  the  legislature. 

§380. 

See  Co.  Proc,  §  74,  first  half  of  the  first  sentence,  and  id.,  §  89. 

§381. 

The  commencement  of  the  section  consists  of  Co,  Proc,  §  90,  subd.  2.  Under 
the  B.  S.,  the  corresponding  limitation  was  a  presumption  of  payment,  and 
applied  only  to  an  action  at  law  upon  a  sealed  instrument  for  the  payment  of 
money y  2  R.  S.,  301,  §§  48  and  60  (p.  398, 3d  ed.) ;  and  the  original  report  of  the 
Code  of  Procedure  preserved  the  distinction,  with  respect  to  the  character  of 
the  instrument.  But  the  legislature  made  the  rule  general,  in  both  respects ; 
and  so  it  has  stood  since  1848,  although  the  provision  apparently  includes 
certain  actions,  especially  of  an  equitable  character,  which  would  otherwise 
be  subject  to  shorter  limitations.  The  concluding  sentence  is  new.  The 
remedy  upon  these  covenants  ought  to  be  preserved  until  time  bars  an  ac- 
tion to  enforce  the  title  or  incumbrance,  against  which  they  were  intended 
to  operate.  A  stranger,  holding  an  outstanding  title,  might  have  twenty 
years  after  the  covenant,  in  which  to  bring  ejectment ;  yet,  as  the  covenant 
is  broken  as  soon  as  it  is  made,  the  action  upon  it  would  be  barred  in  the  same 
twenty  years,  and  so  the  grantee  would  lose  his  land,  and  have  no  remedy  upon 
the  covenant 
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§  389. 

Snbd.  1  is  a  substitute  for  subd.  1  of  Go.  Proc.^  §  91.  The  amendments  will 
appear^  upon  a  comparison  of  the  two.  The  language  of  the  latter  provision 
seema  to  have  been  borrowed  from  2  B.  S.,  295^  §  18  (p.  394  of  the  third  ed.), 
which  enumerates,  in  subd.  1^  '^All  actions  of  debt  founded  upon  any  contract, 
obligation  or  liability,  not  under  sealy  excepting "y  etc.;  and  in  subd.  4,  ^^AU 
actions  of  account,  aastmpsit,  or  on  the  case,  founded  on  any  contract,  or  liabil- 
ity, express  or  implied  *\  Obyiously,  the  omission  of  the  foregoing  italicized 
words  materially  affects  the  meaning ;  and  the  word,  ^^  liability  ^'  has  such  an 
extensive  signification  that  the  existing  provision,  if  literally  construed,  leaves 
nothing  for  §  97  of  the  Oode  of  Procedure  (§  388,  post),  to  act  upon. 

Subd.  2, 3,  and  4  of  this  section  have  been  prepared  as  substitutes  for  subd.  2» 
3, 4,  and  5  of  Go.  Proc,  §  91.    The  expressions,  ^'personal  injury ''  and  ^^ injury 
to  property  '*  are  so  defined,  in  §  2  of  the  temporary  act,  as  to  include  every  wrong- 
ful act  for  which  an  action  will  lie,  except  the  breach  of  a  contract.     As  these 
provisions  have  been  firamed,  they  are  clear  and  definite,  and  are  strictly  con- 
fined to  actions  which,  under  the  former  system,  would  have  been  actions  at 
law.     Subd.  5  of  the  original  section  is  very  indefinite.     It  was  evidently  sug- 
gested by  subd.  ?  of  §  18  of  the  B.  S.,  which  reads  thus :    ^^All  special  actions 
on  the  case  for  criminal  conversation,  for  libels,  or  for  any  other  injury  to  the  per- 
sons or  rights  of  any,  except  such  as  are  specified  in  the  two  next  sections  '\ 
In  the  B.  S.,  the  words,  ^'  on  the  case  "  qualify  the  general  words  used,  and  their 
omission  changes  the  entire  sense  of  the  clause ;  for  actions  now  include  equity 
suits.    If  the  broad  language  of  the  subdivision  in  question  was  allowed  to 
stand,  it  must  ultimately  have  led  to  a  conflict  with  §  97  of  the  Code  of  Pro- 
cedure (g  389,  post). 

Subd.  6  of  this  section  contains  the  substance  of  Co.  Proc,  §  91,  subd.  6,  sub- 
stituting the  words,  "to  procure  a  judgment  other  fhan  for  a  sum  of  money", 
for  "relief;  and  "on  the  thirty-first  day  of  December,  1846*',  for  "hereto- 
fore *' ;  and  omitting  the  word,  "  solely^*,  between  ,"  was '',  and  "  cognizable  ^\ 
The  original  jurisdiction  of  the  court  of  chancery  was  not  abolished  until  July, 
1847,  but  the  day  before  the  constitution  of  1846  took  effect  has  been  inserted, 
to  avoid  all  question,  as  to  the  description  of  the  cases  covered  by  this  provision. 
The  substitution  of  "  cognizable  ",  for  "  solely  cognizable  ",  is  in  consequence 
of  the  decision  in  Foote  v.  Farringtony  41  N.  Y.,  164,  to  the  effect  that  since 
the  Code  of  1849,  in  cases  where  the  jurisdiction  at  law  and  in  equity  was  i 

concurrent,  the  equitable  cause  of  action  is  not  saved,  although  the  fraud 
was  not  discovered  till  within  the  six  years.  It  is  believed  that  the  legislature 
did  not  intend  to  establish  such  a  harsh  and  inequitable  rule.  The  amendment 
leaves  the  law  as  it  was  under  the  B.  S.,  and  the  Code  of  1848. 

Subd.  6  is  new.  It  is  very  doubtftLl,,what  rule  prevails  under  prior  stat- 
utes, in  the  case  provided  for,  in  this  subdivision,  Everitt  v.  Fveritt,  41  Barb., 
385.  The  case  ought  not  to  be  governed  by  the  rule  established  in  §  388,  post, 
which  will  protect  a  person,  who  fraudulently  suppresses  a  will  for  ten  years. 

Subd.  7  has  been  taken  from  2  B.  S.,  295,  (3d  ed.,  394),  §  18,  subd.  2;  amended 
by  excluding  a  decree  of  a  surrogate's  court  of  the  State,  which  is  covered  by 
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§  376,  ante.     The  addition  of  this  subdivision  is  necessary,  in  conseqaence  of 
the  substitute  for  Co.  Proa,  §  90,  contained  in  §  376,  ante. 

i  S8S. 

This  section  is  a  substitute  for  §  92  of  the  Code  of  Procedure ;  subd.  3  being 
a  transcript  of  subd.  2  of  the  original ;  and  subd.  1  and  2  being  intended  to  set 
forth  the  existing  rule,  contained  in  subd.  1  of  the  original,  as  modified  in  1871, 
with  a  further  slight  modification,  presently  to  be  noticed.  That  part  of  the 
act  of  1871,  which  bears  upon  this  question,  is  as  follows: 

L.  1871,  ch.  733,  §  2  (9  Edm.,  197).  "No  action  shall  be  brought  against 
any  sheriff  upon  a  liability  incurred  by  the  doing  of  an  act*  in  his  official 
capacity  and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty,  not 
including  the  non-payment  of  money  collected  upon  an  execution,  unless  the 
same  shall  be  commenced  within  one  year  from  the  time  when  the  cause  of 
action  shall  have  accrued  ". 

It  will  be  perceived  that  the  only  substantial  change,  consists  in  dropping 
the  words,  "and  in  virtue  of  his  office",  the  reason  for  which  is  given  in  the 
note  to  §  385,  post.  It  is  not  easy  to  explain  why  the  distinction  was  made, 
by  the  legislature  of  1871,  between  sheriffs  and  constables ;  but  it  is  to  be  noted 
that  constables  were  first  placed  in  section  92,  by  the  legislature  of  1849; 
before  which  time,  the  limitation,  applicable  to  actions  against  them^  upon 
their  official  bonds,  was  to  be  found  among  the  provisions  relating  to  town 
officers,  and  was  two  years  from  the  expiration  of  their  terms  of  offioe.  1  B. 
S.,  346,  §  23  (1  R.  S.,  3d  ed.,  396;  1  Edm.,  319). 

Subd.  4  is  new.    It  has  been  taken,  substantially,  from  a  statute  of  Massa- 
chusetts.   Mass.  L.  1861,  ch.  177. 

i  384. 

Go.  Proc,  §  93,  amended  by  inserting  the  words,  "to  recover  damages", 
in  subd.  1. 

t  S8S. 

This  section  is  a  substitute  for  §  94,  of  the  Code  of  Procedure,  which  con- 
sists of  the  substance  of  subd.  2  only  of  the  former  section.  The  original 
provisions,  on  this  subject,  having  been  fully  stated  in  the  note  to  §  383,  antc^ 
it  only  remains  to  give,  in  this  note,  the  reason  for  dropping  the  words,  "and 
in  virtue  of  his  office  ".  These  words  were  inserted  in  the  statute,  in  the  year 
18^48,  upon  the  recommendation  of  the  commissioners  on  practice  and  plead- 
ings, who  say,  in  substance  (Report  of  1848,  pp.  103,  104),  that  the  provision  of 
the  R.  S.,  to  which  the  above  subd.  1  corresponds,  was  passed  for  the  pro- 
tection of  sureties  of  sheriffs,  by  requiring  suits  to  be  speedily  brought,  where 
they  stood  responsible  for  such  officers;  but  the  supreme  court  had  held,  in  Morris 
V.  Van  Voasty  19  Wend.,  283,  and  Ex  parte  Rml^  4  Hill,  572,  that  where  a 
sheriff,  holding  a  writ  against  one  person,  took  the  proi)erty  of  another,  it  waa 
a  trespass  under  color  of  office,  and  not  an  act  done  hy  virttie  of  his  offioe;  ftnd 
hence  that,  in  such  a  case,  his  sureties  were  not  liable.  It  was,  therefore,  deemed 
proper,  by  the  commissioners  and  the  legislature,  to  restrict  the  statutory  limi^ 
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ation  to  cases  where  the  sheriff  acted  ^^  by  virtne  of  his  office  *\  But,  after  the 
Code  of  Procedure  was  enacted,  the  conrt  of  appeals  held,  in  The  People  y. 
Schuyler^  4  Comst.,  173  (A.  D.,  1850),  that  the  taking  of  property,  under  the 
circumstances  just  mentioned,  is  an  act  of  official  misconducty  and  consequently 
a  breach  of  the  sheriff's  bond  for  the  faithful  performance  of  the  duties  of  his 
office,  which  renders  the  sureties  liable  in  damages.  It  may,  however,  be 
doubted,  whether  this  case  oyerrnles  that  part  of  the  ruling  in  the  supreme 
court,  which  held  that  the  act  was  not  done  in  ^'  virtue  of  his  office  " ;  so  that  the 
retention  of  those  words  at  least  raises  a  doubt,  whether  the  sheriff  and  his  sure- 
ties are  not  responsible,  in  such  cases,  for  six  years.  For  which  reason,  they 
have  been  dropped ;  thus  bringing  such  cases  plainly  within  the  limitatipn  of 
three  years,  according  to  the  intention  of  the  legislature,  the  manifest  inference 
from  the  ruling,  in  The  People  v.  SchuyUr^  and  the  express  decision  of  the 
supreme  court,  in  Dennison  v.  Plumby  18  Barb.,  89  (A.  D.,  1854),  under  the 
provision  of  the  K.  S. 

$  386. 

Co.  Proc,  §  95. 

§387. 

Co.  Proc,  §  96. 

§  388. 

Co.  Proc,  §  97,  amended  by  striking  out,  after  "  an  action  '*,  the  words,  "  for 
relief  *^  which  were  used  in  the  R.  S.,  in  contradistinction  to  "for  discovery  **; 
but  have  no  definite  meaning  under  our  present  system,  and  may  lead  to  con- 
fusion ;  and  by  substituting  the  second  clause,  for  ^'  not  hereinbefore  provided 
for  ".    See  per  Brown,  J.,  in  Everitt  v.  Mveritt,  41  Barb.,  394,  395. 

§389. 

Co.  Proc.,  §  98. 

§s«o. 

New.  It  has  been  held,  that  the  stafute  of  limitations  of  another  state  or 
country,  is  no  bar  to  an  action  in  the  courts  of  this  State ;  although  each  of 
the  parties  may  have  been,  until  the  statute  had  run,  a  resident  of  that  state  or 
country,  and  the  cause  of  action  may  have  accrued  therein  {Ruggles  v.  Keeler, 
3  Johns.,  263;  Olcott  v.  Tioga  R.  R.  Co.,  20  N.  Y.,224;  Gana  v.  Frank,  36 
Barb.,  320 ;  Power  v.  Hathaway  43  Barb.,  214 ;  Toulandou  v.  Lachmet/er,  6 
Abb.  Pr.,  N.  S.,  215).  Most  of  the  states  of  the  Union  have  altered  this  rule 
by  express  enactment ;  some  of  them  extending  the  statute  to  all  cases  where 
it  has  run  in  the  debtor's  residence;  others  to  cases  where  it  has  run  in  the 
state  or  country  where  the  cause  of  action  accrued ;  and  others  to  cases  where 
both  parties  were  non-residents  until  it  had  run.  (See,  with  other  statutes.  Code 
of  Virginia,  1873,  ch.  146,  §  20;  R  S.  of  Wisconsin,  1858,  ch.  138,  §  28;  Gen. 
Stat  of  Vermont,  1863,  ch.  63,  §  15;  B,  S.  of  Rhode  Island,  1857,  ch.  177,  §  5; 
Gen.   Stat,  of  Missouri,  1865,  ch.  191,  §  16;   Code  of  Tennessee,  §  2783. 
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Opinions  will  doubtless  differ,  whether  justice  and  sound  policy  require  that 
the  exemption  should  be  extended  as  far  as  some  states  hare  gone;  but  aU 
or  nearly  all  will  agree  that  our  courts  should  not  be  used,  to  enable  a  non- 
resident to  commence  an  action  here,  when  the  cause  of  action  accrued  elsewhere, 
and  has  been  completely  barred  by  the  laws  of  the  parties'  common  domiciL 
This  section  carefully  guards  the  right  of  a  resident  creditor,  to  pursue  his 
non-resident  debtor,  unless  the  latter  has  been  here,  long  enough  for  our  own 
statute  to  run  in  his  favor. 

New ;  partly  explained  in  the  note  to  §  401,  post,  but  designed,  also,  to  cover  a 
case  where  the  debtor  leaves  the  State  after  the  cause  of  action  accrues.  In 
Christophers  v.  Oarr,  2  Seld.  (6  N.  Y.),  61,  a  note  of  the  defendant's  intestate 
became  payable  on  the  5th  of  February,  1837 ;  the  intestate,  a  resident  of  this 
State,  went  to  Florida  about  the  8th  of  the  same  month,  and  in  the  following 
August  left  Florida,  on  his  way  home,  and  was  lost  on  the  voyage.  Letters  of 
administration  were  issued  to  the  defendant,  June  27, 1844,  and  this  action  was 
brought  in  March,  1850.  It  was  held  that  the  statute,  which  was  suspended  by 
the  intestate's  residence  abroad,  began  to  run  again  as  soon  as  he  died ;  so  that^ 
adding  eighteen  months  after  his  death,  the  time  expired  in  February,  1845. 
Under  the  circumstances  of  this  case,  the  decision  was  not  inequitable ;  but, 
although  one  of  the  judges  said  that  the  plaintiff  should  have  sued  soon  after 
the  letters  were  granted,  it  is  difficult  to  see  how  the  same  result  would  have 
been  avoided,  if  letters  had  not  been  granted  till  after  February,  1845.  The 
provisions  of.  the  Code  of  Procedure  correspond,  as  far  as  this  question  is 
involved,  with  those  of  the  B.  S.,  under  which  the  case,  referred  to,  was  decided, 

f  399. 

New.     As  an  action  cannot  be  maintained,  until  there  is  a  person  in  being, 
capable  of  suing,  it  has  been  frequently  held,  that,  in  the  cases  contemplated 
in  this    section,   the    statute  of   limitations  commences  to  run  only  from 
the  grant  of  letters^    Thus,  in  Bucklin  v.  Fard^  5  Barb.,  393,  the  adminis- 
trator of  a  son  sued  the  executor  of  the  father,  for  goods  of  the  son,  which 
came  to  the  father's  hands  in   1828,  after  the  son's  death.     The  plaintiff's 
letters  were  granted  in  1836;  the  defendant's  testator  died  in  1838;  and  this 
suit  was  commenced  in  1842,  fourteen  years  after  the  transaction.    It  was 
held,  upon  the  authority  of  several  cases,  that  the  action  was  in  time.     Other 
cases  are  known  to  have  occurred,  where  actions  have  been  maintained,  upon 
the  same  principle,  although  commenced  forty  or  fifty  years  after  the  trans- 
action, and  under  circumstances  of  great  hardship.     It  is  weU  known  that, 
where  there  is  no  will,  and  the  property  left  by  a  decedent  is  small  in  amount, 
the  surviving  relatives,  especially  in  the  rural  districts,  frequently  distribute 
the  effects  by  mutual  agreement,  without  incurring  the  expense  and  trouble 
of  procuring  administration.     Generally,  such  distribution  is  made  upon 
equitable  principles ;  and  the  section  is  so  framed  as  to  save  the  few  cases, 
where  the  statute  of  limitations  should  not  cure  the  irregularity. 
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Co,  Proc,  §  108. 

$  394. 

Co.  Proc,  §  109. 

§399. 

.  Co.  Proc,  §  110. 

§  396. 

Co.  Proc,  §  101.  The  amendment  of  1870  struck  out  "  a  married  woman  " ; 
but,  as  there  are  still  some  cases  where  a  married  woman  cannot  sue  without 
joining  her  husband,  that  amendment  renders  it  necessary  to  make  an 
amendment  to  §  114  of  the  Code  of  Procedure,  which  has  been  done  in  ch.  6 
(§  450,  post). 

New. 


TITLE  III. 

Oeneral  provisions. 
§398. 

Go.  Proc,  §  99,  first  sentence ;  amended  so  as  to  extend  the  provision  to  all 
cases  where  a  limitation  is  fixed  by  statute,  and  so  as  to  except  a  non-resident 
from  the  operation  of  the  statute,  where  the  summons  is  served  upon  a  person 
jointly  liable  with  him.    The  former  amendment  needs  no  explanation.    The 
latter  is  regarded  as  necessary,  in  order  to  prevent  doubts,  and  confusion,  in 
consequence  of  the  retention  of  the  words,  "or  on  a  co-defendant  who  is  a 
joint  contractor,  or  otherwise  united  in  interest  with  him  '\     These  words  were 
first  inserted  in  1851 ;  and,  although  they  reach  some  cases  which  should  be 
provided  for,  still,  unless  they  are  qualified  as  in  this  section,  they  may  be  so 
construed  as  to  afiect  the  rule,  established  by  a  series  of  decisions  in  our  courts, 
touching  the  application  of  the  statute,  where  one  joint  contractor  is  absent 
from  the  State,  and  the  other  remains  therein.     Bruen  v.  Bokee,  4  Denio,  56 ; 
Bogert  v.  Vermilyea,  6  Seld.  (10  N.  Y.),  447;  Denney  v.  Smith,  18  N.  Y.,  567. 
Whatever  may  have  been  originally  the  intention  of  the  legislature,  in  insert- 
ing these  words,  it  would  seem  that  the  statute,  as  it  now  stands,  intends  to 
leave  the  rule  in  question  in  fuU  force ;  for,  in  1866,  the  legislature  struck  out 
of  §  379  of  the  Code  of  Procedure,  the  words,  "  except  the  statute  of  limita- 
tions''  (L.  1866,  p.  1844,  §  15). 

§399. 

Co.  Proc,  paragragh  2  of  §  99,  with  several  amendments,  designed  to  remove 
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obscurities  and  ambiguities.  The  provision  has  been  extented  to  all  cases 
where  a  limitation  is  fixed  by  statute,  in  conformity  to  a  like  amendment,  in 
the  last  section;  and  the  concluding  sentence  has  been  added.  The  reform, 
proposed  by  the  latter  amendment,  has  been  adopted  in  some  of  the  states 
(R  S.  of  Wisconsin,  ch.  138,  §  27;  2  Swan  &  Cr.,  R.  S.  of  Ohio,  ch.  87,  §  20); 
and  was  probably  borrowed  from  a  Qorresponding  provision,  inserted  in  §  99 
of  the  Code  of  Procedure,  by  the  amendment  of  1851,  but  stricken  out,  in  1867 
(Sess.  L.,  p.  1921,  §  5).  The  provision  appears  eminently  just  and  proper ;  and  it 
was  probably  stricken  out,  because  a  plaintiff  might  sometimes  be  unable  either 
to  procure  service,  or  to  complv  with  the  requirements  of  §  135  of  the  Code  of 
Procedure,  within  sixty  days.  But  this  objection  can  be  satisfactorily  overcome, 
by  adding  the  case  where  such  an  inability  exists,  to  those  where  service  may  be 
made  by  publication.  This  has  been  done  in  ch.  5  (g  438,  subd.  6,  post).  The 
words,  "  in  a  court  of  record ''  have  been  a^ded,  in  the  first  line,  and  other 
alterations  have  been  made,  which  were  necessary  to  confine  the  section  to  an 
action  in  a  court  of  record.  But  this  change  does  not  affect  any  substantial 
alteration  in  the  law,  as  provision  has  been  made  in  the  next  section,  for  an 
attempt  to  commence  an  action  in  a  court  not  of  records  A  sufficient  reason 
may  be  found,  for  separating  the  provisions  relating  to  the  two  classes  of  courts, 
in  the  obscurity  produced  by  the  attempt  to  include  courts  not  of  record  in 
the  original  provision.  An  amendment,  relating  to  joint  contractors  and  those 
jointly  interested,  has  been  added,  in  accordance  with  the  provisions  of  the 
last  section,  and  to  avoid  abuses,  for  which  the  original  section  leaves  room. 

§400. 

New ;  explained  in  the  note  to  the  last  section. 

§401. 

Go.  Proc.,  §  100.     The  provision  of  the  R  S.,  corresponding  to  this  sec- 
tion, 2  R.  S.,  297,  §  27  (p.  395,  of  the  third  ed. ),  was  not  applicable  to  real  actions; 
but  this  section  was  made  general  by  the  Code  of  1848,  and  has  not  since  been 
changed.     In  Bennett  v.  Cook,  43  N.  T.,  537,  it  was  held,  under  the  first  sen- 
tence of  this  section,  that  a  resident  of  New  Jersey,  doing  business  in  New- 
York  city,  and  attending  openly  at  his  office,  during  every  business  day,  for  ten 
hours,  on  an  average,  could  not  interpose  the  statute,  as  a  defence  to  an  action 
commenced  seven  years  and  five  months  after  the  cause  of  action  accrued ;  the 
court  remarking  that,  if  he  was  entitled  to  any  allowance,  it  could  be  only  for 
ten  hours,  out  of  the  twenty-four.    This  appears  to  be  a  harsh  rule ;  but  the 
commissioners  did  not  think  it  expedient  to  propose  to  change  the  language  of 
the    statute.    In  Benjamin  v.  DeGroot,  1  Denio,   151  it  was  held,  under 
the  first  sentence,  that  where  a  debtor  was  abroad  when  the  cause  of  action 
accrued,  and  remained  abroad  until  his  death,  the  statute  commenced  running 
from   the  time  of  granting  letters  in  this  state.     Although  that  ruling  is, 
doubtless,  within  the  equity  of  the  provision,  it  can  harcUy  be  called  a  con- 
straction  of  the  statute;  and  a  section  (§  391,  ante)  has  accordingly  been 
inserted,  to  meet  all  cases  where  the  debtor  dies  abroad. 
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Co.  Proc.,  §  102,  first  sentence,  corresponding  to  2  R.  S.,  297,  §  26  (p.  395 
of  3d  ed.),  except  that  the  latter  is  applicable  only  to  personal  actions. 

This  section  has  been  prepared,  for  the  purpose  of  removing  the  perplexity  and 
confasion,  growing  out  of  two  differing  provisions  of  law,  apparently  covering 
the  same  subject  The  second  sentence  of  §  102  of  the  Code  of  Procedure  is  as 
follows :  ^'  If  a  person  against  whom  an  action  may  be  brought  die  before  the 
expiration  of  t8e  time  limited  for  the  commencement  thereof,  and  the  cause' 
of  action  survive,  an  action  may  be  commenced  against  his  executors  or  ' 
administrator,  after  the  expiration  of  that  time,  and  within  one  year  after  the 
issuing  of  letters  testamentary,  or  of  administration  ". 

The  entire  chapter  of  the  R  S.,  containing  the  statute  of  limitations,  was 
repealed  by  §  78  of  the  Code  of  Procedure,  but  §  471  of  that  statute  retains  all 
provisions  of  certain  chapters  and  titles  of  the  R  S.,  which  are  not  '^plainly 
inconsistent"  with  the  former;  among  them  art  1  of  tit  3  of  ch.  8  of  Part  3» 
entitled  "  of  suits  by  and  against  executors  and  administrators  ",  in  which  is 
found  this  section : 

^^  §  8.  The  term  of  eighteen  months  after  the  death  of  any  testator  or  intest- 
'^  ate  shall  not  be  deemed  any  part  of  the  time  limited  by  law  for  the  com- 
*' men  cement  of  actions  against  his  executors  or  administrators'^  (2  R.  S., 
448;  id.,  3d  ed.,  644;  3  R.  S.,  6th  ed.,  746 ;  2  Edm.,  467). 

In  Scovil  V.  Scovil,  46  Barb.,  617,  one  of  the  questions  discussed  was,  whether 
§  102  of  the  Code  of  Procedure  had  the  effect  to  repeal  or  restrict  §  8  of  the  R  S. 
The  majority  of  the  court  held  that  both  sections  could  stand  together ;  that  the 
creditor  was  always  to  have  an  extension  of  eighteen  months  after  the  debtor's 
death ;  and  that  §  102  had  the  effect  to  extend  the  time  one  year,  in  case 
letters  should  be  so  delayed  that  the  creditor  could  not  sue  within  the  time 
prescribed  by  previous  legislation.  This  conclusion  is  supposed  to  be  in  accord- 
ance with  the  intent  of  the  legislature,  and  has  been  consequently  embodied 
in  this  section.  The  reason  for  the  addition  of  the  words,  "  within  the  State  *' 
will  be  made  apparent  by  a  reference  to  §  391,  ante,  and  the  note  thereto. 

§404. 

Co.  Proc,  §  103,  amended  by  adding  the  words,  "disabled  to  sue  in  the 
courts  of  the  State,  by  reason  of  either  party  being",  so  as  to  conform  the 
section  to  2  B.  S.,  298,  §  32  (3d  ed.,  p.  396).  They  appear  to  have  been 
dropped  inadvertently  (Commissioners'  Report,  1848,  p.  113).  Under  the 
ruling,  in  Clarke  v.  Aforey,  10  Johns.,  69,  it  is  unnecessary,  and  it  ma;  be 
grossly  unjust,  to  citizens  as  well  as  aliens,  to  extend  this  provision  to  all 
cases  where  an  alien  enemy  may  be  either  plaintiff  or  defendant ;  especially 
as  the  right  to  sue  may  be  given  him  by  treaty,  or  license  from  the  United 
States  government. 

§40S. 

Oo.  Proc,  §  104,  adding  the  words,  "  without  awarding  a  new  trial ",  because, 
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if  a  new  trial  is  awarded,  the  proyision  is  improper ;  and  the  words.  "  or  the 

action  is  terminated upon  the  merits ",  which  meet  what 

appears  to  be  a  casus  omissus.  Several  states  have  adopted  a  similar  pro- 
vision. Gen.  Stat,  N.  H.  (1867),  ch.  102,  §  9;  Gen.  Stat.,  Mo.  (1867),  ch. 
191,  §  19;  Gen.  Stat.,  Mass.,  ch.  155,  §  11;  Iowa  Revision  (1860),  §  2749. 
The  statute  of  Iowa  excepts  the  case  where  the  plaintiff  fails  throujirh  his  own 
negligence.  The  provision  allowing  an  additional  year,  after  reversal  of  a  judg- 
ment, was  restricted,  under  the  R  S.,  and  the  Codes  of  1848  and  1849,  to  the 
reversal  of  a  judgment  for  the  plaintiff ;  but  the  legislature  of  1863  made  it 
*  general.  • 

§406. 

Go.  Proa,  §  105,  with  the  addition  of  the  clause  extending  the  provision  to 
any  order  staying  proceedings,  which  appears  to  be  necessary,  in  consequence 
of  the  provision  in  §  414,  post,  extending  this  chapter  to  special  proceed- 
ings, etc. 

§  407. 

New.  This  section  is  intended  to  change  the  rule  laid  down,  in  Bank  of 
Utica  V.  ChildSy  6  Oow.,  238,  for  one  believed  to  be  more  in  accordance  wi^ 
justice,  and  the  true  interest  of  the  agent,  as  well  as  of  the  principaL 

§408. 

Co.  Proc.,  §  106,  adding,  after  "right  of  action*',  the  words,  "or  of  entry", 
so  as  to  restore  the  corresponding  provision  of  the  B.  S.  (§§  867  and  375,  ante). 

§409. 

Co.  Proc,  §  107,  amended  in  like  manner. 

§  410. 

New.  This  section  is  designed  to  settle,  upon  just  principles,  a  question, 
upon  which  there  has  been  considerable  conflict  of  opinion,  and  which  is  yet 
involved  in  some  obscurity.  It  was  held,  in  Stafford  v.  Richardson^  15  Wend., 
302,  that  an  action  against  an  attorney,  for  money  collected,  commenced  by  the 
client  fifteen  or  sixteen  years  after  collection,  was  too  late,  although  no  demand 
was  made  until  the  day  on  which  the  suit  was  brought;  and  the  reasoning  of  the 
court  leaves  room  for  the  conclusion,  that  the  action  must  be  commenced 
within  six  years,  although  the  client  has  no  actual  notice  of  the  receipt  of  the 
money.  In  Bichok  v.  Hickok,  13  Barb.,  632,  it  was  held,  in  an  action  for 
money  collected  by  an  agent  (not  an  attorney),  that  the  statute  commences  to 
run  within  a  reasonable  time,  after  receipt  of  the  money,  within  which  to  remit  it. 
In  Lyle  v.  Murray ,  4  Sandf.,  590,  the  New- York  superior  court  inferentially 
held  that,  in  a  like  case,  the  statute  began  to  ran  from  the  receipt  of  the  money; 
and  said  that  Stafford  v.  Richardson  had  established  the  same  rule,  in  the  case  of 
an  attorney.  There  is  no  intimation  that  either  of  these  cases  forms  an  exception 
to  the  general  common-law  rule,  that  even  the  fraudulent  concealment  of  the 
cause  of  action,  by  the  defendant,  will  not  affect  the  operation  of  the  etatate. 
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Leonard  v.  Pitneyy  5  Wend.,  30;  AlUn  v.  Mille,  17  Wend.,  202.  On  the  other 
hand,  it  was  held,  in  HaldefiY.  CraftSy  4E.  D.  Smith,  490,  sxi^Bairdy,  Walker, 
12  Barb.,  208,  that  the  statute  commenced  to  run,  upon  a  principal's  claim 
against  a  factor  who  had  sold  goods  on  commission,  only  after  actual  demand. 
The  same  rule  holds,  where  one  of  two  part  owners  of  goods  sells  them,  with 
the  consent  of  the  other,  and  receives  the  proceeds,  upon  an  agreement  to 
account  for  the  other's  proportion.  Murray  v.  Coster,  20  Johns.,  576.  So, 
when  a  debtor  pledges  personal  property,  as  collateral  security  for  the  payment 
of  the  debt,  the  statute  begins  to  run,  against  an  action  in  his  favor,  against  the 
pledgee,  only  from  tender  and  demand.  Hoffman  v.  Van  Nostrand,  42  Barb., 
174.  And  such  is,  apparently,  the  rule  in  the  case  of  a  deposit  of  money,  as  in  a 
bank.  Downes  v.  Phmnix  Bank,  6  Hill,  297;  Payne  v.  Gardiner,  29  N.  Y.,  146. 
But  an  equitable  action,  for  specific  performance  of  a  contract  to  convey  land,  is 
barred  in  ten  years,  from  the  time  when  the  vendee  was  entitled  to  a  convey- 
ance, by  the  terms  of  the  contract,  although  no  demand  was  made.  Bruce  v. 
Tilson,  25  N.  Y.,  194.  ' 

§  411. 

New ;  designed  to  cover  a  casus  omissus  in  the  original  statute.  It  is  well 
settled,  that  a  submission  to  arbitration  may  be  revoked,  at  any  time  before 
the  case  is  finally  submitted ;  and  it  seems  eminently  proper,  in  such  a  case, 
and  others  of  the  same  general  description,  to  provide  for  the  protection  of  a 
person,  who  may  have  let  the  statute  run  against  his  demand,  in  reliance  upon 
the  submission. 

§  41». 

New ;  designed  to  cover  a  casus  omissus,  of  the  same  general  character  as 
that  provided  for  by  the  last  section.  The  courts  have  held  that,  where  a 
counterclaim  was  admitted  of  record,  the  plaintiff  could  not  discontinue  with- 
out leave ;  but  that  he  might  discontinue  of  course,  at  any  time  before  the  time  to 
reply  had  expired.  Cockle  v.  Underwood,  1  Abb.  Pr.,  1 ;  S.  0.,  3  Duer,  676 ; 
Seaboard,  etc.,  Co,  v.  Ward,  1  Abb.  Pr.,  46 ;  S.  0.,  18  Barb.,  595;  Oaksmith  v. 
8ut?ierland,  ^  Ahb.  Pr.,  15;  S.  C,  1  Hilt.,  265;  lAvermore  v.  Bainhridge, 
61  Barb.,  358;  Leslie  v.  Leslie,  10  Abb.,N.S.,  64;  Tubhs  v.  Hall,  12  id.,  237. 
It  is  yet  unsettled,  whether  a  plaintiff  has  the  general  right  to  discontinue 
after  replying ;  although,  in  Van  Alen  y,  Schemiej-horn,  14  How.  Pr.,  287,  it 
was  held,  at  special  term,  that  leave  to  discontinue  would  be  refused,  where  the 
statute  of  limitations  would  bar  the  defendant's  remedy  upon  a  counterclaim. 
This  section  not  only  provides  for  the  case,  intended  to  be  covered  by  this 
somewhat  unauthoritative*  decision,  but  also  reaches  many  other  cases,  where 
an  exercise  of  the  general  undoubted  right  to  discontinue  would  be  just  to  the 
defendant. 

§413. 

Co.  Proa,  last  clause  of  §  74,  with  the  addition  of  the  second  sentence, 
which  is  in  general  harmony  with  the  decision,  in  Williams  v.  Willis,  15  Abb., 
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N.  S.,  11,  a  case  decided  since  the  corresponding  section  of  the  oommissioneTs' 
first  draft  was  printed. 

§414. 

New.  The  general  language,  at  the  commencement  and  conclusion  of  tills 
section,  will  remove  a  source  of  constant  doubt,  as  to  the  application  of  the 
statute  to  special  proceedings  {People  y.  Sup.  Westchester y  12  Barb.,  446),  and 
to  defences  (per  Bacon,  J.,  in  Bartlett  v.  JvM,  31  N.  Y.,  200) ;  and  will  sweep 
away  whatever  remnants  may  yet  exist,  of  the  antiquated  doctrine,  that  equi- 
table relief  may  be  refused,  upon  stale  demands,  without  reference  to  the  statute. 
See  cases,  4  Abb.  Dig.,  2nd  edi,  251.  Subd.  2,  is  necessary,  because  the  pn>- 
Tisions  of  the  Code  of  Procedure,  revised  in  this  chapter,  were  prospectiTe. 
Subd.  3  appears  to  be  proper,  instead  of  rendering  this  chapter  whoUy  pro- 
spective,  because  the  amendments,  made  thereby,  relate  only  to  the  removal  oi 
imperfections  in  the  original  statute,  and  the  prevention  of  possible  abuses 
under  it.  But  this  chapter  ought  not,  by  any  possibility,  to  be  so  construed  as 
to  revive  a  cause  of  action,  which  is  barred  when  it  takes  effect ;  and,  to  guard 
against  a  question  of  that  kind,  which  might  arise  under  some  of  the  provi- 
sions, extending  the  time  limited  by  the  existing  statutes,  subd.  4  has  been 
inserted. 

The  following  are  some  of  the  cases  where  a  special  limitation  is  prescribed, 
and  which  will  consequently  be  excluded  by  subd.  1,  from  this  chapter,  unless 
the  special  limitation  is  repealed  in  the  Bevisibn,  to  wit :  action  to  recover  lands 
sold  by  commissioners  of  the  land  office,  etc.,  1  B.  S.,  282,  §  4,  as  amended  by 
L.  1830,  ch.  320,  §  64;  action  of  dower,  id.,  742,  §  18;  by  devisee,  against 
purchaser  from  heir,  id.,  748,  §  3 ;  to  recover  usurious  premium,  id., 
772,  §§  3  and  4;  to  recover  penidties,  against  turnpike  or  plankroad' com- 
panies, L.  1850,  ch.  71,  §  3 ;  against  stockholders  of  railroad  coiporations, 
for  debts  or  liabilities  of  the  corporation,  L,  1854,  ch.  282,  §  16,  amending  L. 
1850,  ch.  140,  §  10 ;  against  spoliators  of  public  property,  etc.,  L.  1875,  ch. 
49,  §  1 ;  to  foreclose  mechanics'  liens,  in  the  city  of  New- York,  L.  1875,  ch. 
379,  §  8 ;  do.  in  Kings  and  Queens  counties,  L.  1862,  ch.  478,  §  8 ;  do.  in 
Onondaga,  L.  1864,  ch.  366,  §  4 ;  do.  in  Eensselaer,  L.  1865,  ch.  778,  §  19 ; 
do.  in  the  city  of  Buffalo,  L.  1871,  ch.  872,  §  6 ;  do.  in  all  other  counties  (includ- 
ing Erie,  except  Buffalo),  L.  1873,  ch.  489,  §  22.     See  L.  1874,  ch.  551. 

§415. 

New ;  designed  chiefly  to  regulate  the  application  of  the  statute,  to  claims 
interposed  in  special  proceedings,  defences,  and  replies;  but  reaching,  also, 
some  other  cases,  where  there  is  a  doubt  as  to  the  time  when  the  statute  begins 
to  nin. 
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CHAPTER  V. 

COMMENCEMENT  OF  AND  PARTIES  TO  AN  ACTION. 
TITLE  I.— CoHMSNOEMBisrr  of  ah  achoh. 
TITLE  n. — ^Pabtdbs  to  an  action. 

TITLE  L 

Commencemevi  qf  an  dction, 

ABTioiiB  1.  The  summoiui  and  aooompanjingj^  papen ;  penonal  service  thereof ;  appear- 
anoe  of  the  defendant. 
2,  Sabstitatea  for  personal  aervloe  in  special 


ARTICLE  FIRST. 

ThB  8UMM0NB  AND  AOOOMPANTINO  PaFEBS;  FBB80NAL  SHBYICB  THXBBOF  ;  AFFBARANCK 

OF  TES  DjBFJUIIDANT. 

§  416. 

The  first  two  sentences  haye  been  taken  from  Go.  Proc,  g  127,  and  part  of 
§  139;  amended  by  omitting,  from  the  former  section,  the  words,  '4n  the 
courts  of  record  of  this  State  "•  The  concluding  sentence  has  been  added,  pur 
saant  to  the  ruling,  in  Waffle  y.  Oobhy  53  Barb.,  517,  and  so  as  to  include  the 
cases  where  the  jurisdiction  of  a  local  court  is  made  dependent  upon  the  issu- 
ing or  leyying  of  a  warrant  of  attachment^  etCi  within  the  territorial  limits  of 
its  jurisdiction. 

§417. 

See  the  note  to  g  422,  post 

§418. 

The  same. 

§419. 

The  same. 

§430. 

The  same. 

§  491. 

See  the  note  to  the  next  section. 
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§499. 

Sections  417  to  422,  both  indaaiTe,  will  be  considered  together,  in  Hob  note^ 


afi  they  depend  upon  each  other,  hating  been  prepared  as  sabstitates  for  ^ 
following  provisions  of  the  Code  of  Procedure: 

'^  §  128.  The  summons  shall  be  snbscribed  by  an  attorney,  and  directed  to 
the  defendant,  and  shall  require  him  to  answer  the  complaint,  and  serve  a  copj 
of  his  answer  on  the  person  whose  name  is  subscribed  to  the  summons^  at  a 
place  within  the  State,  to  be  therein  specified,  in  which  there  is  a  post-offiee^ 
within  twenty  days  after  the  service  of  the  summons,  exclusive  of  the  day  of 


service'*. 


'^  §  1 29.  The  plaintiff  shall  also  insert  in  the  summons  a  notice,  in  sabsteiioe 
as  follows: 

1.  In  an  action  arising  on  contract  for  the  recovery  of  money  only,  that  he 
will  take  judgment  for  a  sum  specified  therein,  if  the  defendant  fails  to  answer 
the  complaint  in  twenty  days  after  the  service  of  the  summons. 

2.  In  other  actions,  that,  if  the  defendant  shall  £ul  to  answer  the  complaiBt 
within  twenty  days  after  service  of  the  summons,  the  phuntifl  will  apply  to  ih« 
court  for  the  relief  demanded  in  the  complaint ". 

*^  §  130.  A  copy  .of  the  complaint  need  not  be  served  with  the  summons.  In 
such  case,  the  summons  must  state  where  the  complaint  is  or  will  be  filed". 
The  remainder  of  Co.  Proc,  §  130,  is  provided  for  in  ch.  6  (§§  479  and  5^, 
post). 

The  leading  features  of  the  new  system*  as  contrasted  with  that  of  the  Code 
of  Procedure,  are  the  following :  First  By  the  former,  every  action  is  to  be  ochd- 
menced  by  precisely  the  same  kind  of  summons ;  whereas,  now,  the  statute  con- 
templates the  use  of  four  different  kinds ;  and,  as  no  particular  form  for  either  of 
the  four  has  been  prescribed  by  statute,  rule,  or  settled  usage,  every  law  stationer 
follows  his  own  fancy,  in  the  preparation  of  the  blanks  therefor,  which  he 
supplies  to  the  profession,  and  which  are  used  accordingly.  Secondly.  Thenev 
form  of  the  summons  is  not  only  preferable,  as  a  matter  of  taste,  to  any  of  the 
forms,  in  common  use  under  the  existing  system,  but  it  is  never  uniruA- 
ful  or  deceptive,  as  the  existing  statute  requires  the  summons  to  be,  in  manj 
cases.  Thirdly.  A  clear  and  distinct  definition  of  the  cases,  where  the  defend- 
ant must  be  specially  notified  of  the  consequences  of  his  default,  is  substituted 
for  the  vague  expression,  used  in  §  129  of  the  Gode  of  Procedure.  IburtUf* 
The  penalty  for  the  plaintiff's  omission,  in  that  respect,  is  distinctly  stated,  and 
made  to  correspond  exactly  with  the  defendant's  damages,  in  consequence 
thereof,  according  to  the  theory  of  the  requirement. 

It  is  but  echoing  the  voice  of  a  large  majority  of  the  legal  profession,  to  say 
that  the  advantages,  derived  from  §  129  of  the  Gode  of  Procedure,  in  its  pres- 
ent form,  are  chiefly  reaped  by  ^' sharp  practitioners",  seeking  the  costs  of  a 
motion,  and  by  defendants  trying  to  stave  off  judgments  for  honest,  debts.  An 
examination  of  the  corresponding  provision  of  the  first  Gode  of  Procedure  (Code 
of  1848,  §  108),  will  show  that  the  existing  g  129  represents  only  one  feature  of  a 
system,  which  had  at  least  the  merit  of  completeness ;  but  the  corrdative  featoie 
was  lopped  off,  by  the  legislature  of  1849.    Thus  diverted  from  its  original  pnr- 
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pose,  the  only  merit  which  it  retains  is,  that  it  theoretically  preyents  a  defend- 
ant^  who  owes  a  plaintiff  an  honest  debt,  which  he  is  unwilling  to  contest,  from 
bein^^  exposed  to  a  judgment,  by  default,  for  more  than  he  really  owes.  Although 
the  benefits  of  this  result  are,  praotioally,  much  less  than  the  framers  of  the  pro- 
vision contemplated,  it  would  be  going  too  flEur,  to  abrogate  altogether  the  pro- 
vision in  question ;  but  all  its  substantial  advantages  can  be  preserved,  without 
retaining  the  present  unnecessary  and  perplexing  variety,  in  the  mode  of  com- 
mencing actions. 

It  is  unnecessary  to  argue  that  the  definition,  in  the  Code  of  Procedure,  of  the 
cases  where  the  defendant  must  be  thus  notified,  ought  to  be  considerably 
improved.  Scarcely  any  provision  of  that  statute  has  given  rise  to  more  per- 
plexi^  and  unprofitable  controversy  than  §  129.  To  this  day,  after  the  Oode  of 
Procedure  has  been  in  operation  more  than  a  quarter  of  a  century,  many  quest- 
ions arising  under  that  section  remain  unsettled ;  and  it  is  often  impossible 
for  the  best  practitioner  to  determine,  whether  his  summons  should  be  under 
the  first  or  tiie  second  subdivision,  without  a  careful  reading  of  adjudged  cases, 
aud  some  a  priori  reasoning. 

That  these  questions  are  still  open,  and  so  embarrassing  as  occasionally  to 
reach  the  court  of  last  resort,  will  appear  from  the  recent  cases  of  McOoun  v. 
N.  r.  a  and  H.  R.  R.  Co.,  50  N.  Y.,  i76,  decided  in  1872,  and  Ledwich  v. 
McKiniy  53  id.,  307,  decided  in  1873.  In  the  former  case.  Judge  Pbckham 
forcibly  says:  *^The  only  benefit  of  this  provision  as  to  the  different  kinds  of 
summons  seems  to  be  to  enable  parties  to  litigate  the  question  by  motions,  some- 
times extremely  difScult  to  determine,  whether  the  summons  is  not  under  the 
wrong  subdivisiofi.  It  does  not  touch  the  merits  or  progress  of  the  action  in 
any  way.  It  is  a  harmless  contest,  as  it  can  injure  no  one.  It  no  more  inTolves 
a  substantial  right  than  would  the  question  whether  the  summons  was  written 
in  red  or  in  black  ink  ". 

Perhaps,  the  best  remedy,  for  these  unprofitable  controversies,  would  be  to 
abolish  all  the  existing  distinctions,  between  the  different  kinds  of  actions,  with 
respect  to  the  proceedings  upon  the  commencement  thereof.  Such  a  course 
was  not  only  recommended  to,  but  even  urged  upon  the  commissioners,  by 
persons  whose  opinions  are  entitled  to  the  highest  respect.  But  they  found 
it  to  be  impossible  to  devise  a  simple  and  easily  practicable  scheme,  to  accom- 
plish that  object,  without  opening  a  door  to  much  delay  and  difficiQty,  in  pro- 
caring  judgment  upon  demands  which  are,  or  ought  to  be,  undisputed,  unless 
the  service  of  a  copy  of  the  complaint,  with  the  summons,  was  made  compul- 
sory, in  all  cases.  Such  a  measure  would  lead  to  very  great  inconveniences, 
in  many  cases.  The  plan  originally  proposed  by  the  commissioners  is,  upon 
the  whole,  the  safest  and  the  most  convenient.  Its  chief  feature,  with  respect 
to  the  question  now  under  consideration,  consists  of  the  new  definition  in  §  420, 
ante,  which  has  been  so  drawn  as  to  comprise,  substantially,  the  cases  where 
the  clerk  could  compute  the  damages,  upon  a  default,  before  the  adoption  of 
the  Code  of  Procedure;  2  R.  S.,  356,  §§  1  and  2  (2  Edm.,  368),  and  other  cases 
to  which  the  principle  has  been  extended,  by  satisfactory  adjudications  under 
the  existing  statute. 
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« 

It  ia  a  singolar  hct  that  the  Gode  of  Prooedare,  which  baaee  its  ohief  ctaim 
to  flnperiority  over  the  fonner  syBtem,  upon  ite  Bimplioity  aad  tneiom  ftom  aD 
fiotioBBy  not  only  makeB^  in  many  caBea,  the  proper  mode  of  eommencing  an 
action  the  most  perplexing  qneatien  ariBing  in  the  oonrse  of  the  litigation,  bat 
often  compels  the  practitioner  to  commence  it  with  an  nnneccBBary  fiction  of 
its  own  deyising.  For,  in  meet  caaes  under  the  second  Bubdiyiaion  of  §  Idd,  and 
in  many  under  the  firat^  the  anmmona  atatea  an  nntnith ;  beeanae  it  always 
requirea  the  defendant  to  answer  within  twenly  daya ;  wheieaa,  if  a  copy  of 
the  complaint  ia  not  aerred  therewitii,  he  la  only  required  to  q>pear  and 
demand  a  copy  of  the  complaint,  within  tiiat  time.  Joatice  to  the  late  oooi- 
miaaionera  on  practice  and  pleadinga  requirea  the  statement,  that  thia  Unnder, 
alao,  had  ita  origin  in  the  partial  adoption  of  a  aeheme,  which,  if  not  the  beat 
that  could  be  deviaed,  waa  at  least  conaiatent  and  harmonion&  See  their 
original  report,  §  109. 

§433« 

Co.  Ppoo,  §  131. 

§4S4. 

Part  of  Co.  Proc,  §  139,  amended, by  adding  the  word, '' general".  See 
Brett  V.  Brown,  13  Abb.,  N.  8.,  296.  The  remainder  of  that  aection  ia  indnded 
in  §  416,  ante. 

§49S. 

Ca  Proc,  §  133. 

§496. 

Co.  Proa,  §  134,  aubd.  2,  3,  and  4.  The  first  subdivision  of  that  aeetioB 
relatea  to  aeryice  upon  a  corporation^  the  proTiaiona»  in  respect  to  which,  require 
two  aeparate  aectiona,  for  oonyenient  arrangement  See  §§  431  and  432,  post 
The  worda,  ^^  personal  aerrioe"  haye  been  adopted^  in  thia  and  the  ancceeding 
aectiona,  in  order  to  correapond  to  aeyeral  other  atatntory  proyittom^  where 
they  are  uaed  for  a  specific  purpoae. 

§497. 

New.    See  the  note  to  the  next  aection. 

§498. 

New.  The  propriety  of  aome  proviaion,  for  the  caaea  covered  by  this  and 
the  last  section,  was  suggested  to  the  commissioners  by  gentlemen  whose  aag- 
gestions  are  entitled  to  great  respect. 

§499. 

New.  Cases  have  occurred  where  personal  service  of  a  anmmons  upon  a 
lunatic  has  aggravated  his  disorder ;  and  it  seems  proper  to  provide  against 
their  recurrence. 
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§4tte. 

New.  The  increasing  frequency  of  protracted  absences  abroad,  on  the  part 
of  residents  of  the  State,  has  made  the  want  of  any  regulation,  for  the  service 
of  a  summons  or  other  process  upon  tiiem,  during  their  absence,  a  serions  griey- 
anoe,  which  this  section  is  designed  partly  to  remedy.  As  the  law  now  stands, 
in  some  cases  ihey  are  liable  to  be  proceeded  against  by  publication ;  in  others, 
the  claimant  is  subjected  to  yezatious  delay,  for  want  of  any  means  of  compel- 
ling them  to  appear.  A  provision,  like  this  section,  is  demanded  for  the  protec- 
tion equaUy  of  the  absentee  and  the  claimant.  In  the  next  article,  the  omis- 
sion, on  the  part  of  the  absentee,  to  avail  himself  of  the  provisions  of  this  sec- 
tion, is  made,  in  all  cases,  a  ground  for  serving  him  by  publication,  if  his 
absence  firom  the  United  States  exceeds  six  months.    Section  438,  subd.  3. 

Subd.  1  of  this  section  has  been  taken  from  L.  1860,  ch.  379,  §  4 ;  subd.  3  is 
aubd.  1  of  §  134  of  the  Gode  of  Procedure,  excluding  that  portion  which  relates 
only  to  foreign  corporations ;  subd.  S  is  new,  but  it  is  believed  that  the  propriety 
of  some  provision  of  this  character  is  evident 

§4a». 

This  section  embodies,  it  is  believed,  the  existing  legislation  respecting  the 
service  of  a  summons  upon  foreign  corporations,  with  such  alterations,  only,  as 
are  required  to  secure  greater  precision,  and  provide  for  accidental  omissions. 
The  provisions,  from  which  it  is  framed,  are  the  following : 

Oode  of  Procedure,  §  134,  subd.  1 : 

^  The  summons  shall  be  served  by  delivering  a  copy  thereof  as  follows: 

1.  If  the  suit  be  against  a  corporation,  to  the  president  or  other  head  of 
the  corporation,  secretary,  oashier,  treasurer,  a  director  or  managing  agent 
thereof ;  but  such  service  can  be  made  in  respect  to  a  foreign  corporation, 
only  when  it  has  property  within  this  State,  or  the  cause  of  action  arose  therein, 
or  where  such  service  shall  be  made  within  this  State,  personally  upon  the  pres- 
ident, treasurer,  or  secretary  thereof. 

Laws  of  1856,  ck.  279,  g§  1-3  (3  Edm.,  685) : 

'^  §  1.  Every  insurance  and  other  corporation  created  by  the  laws  of  any 
other  state,  doing  business  in  this  State,  shall,  within  thirty  days  after  the  pas- 
sage of  this  act,  designate  some  person  residing  in  each  county  where  such  cor- 
poration transacts  business,  on  whom  process  issued  by  authority  of,  or  under 
any  law  of  this  State  may  be  served ;  and  within  the  time  aforesaid  shall  file 
such  designation  in  the  office  of  the  secretary  of  State ;  and  a  copy  of  sach 
designation,  duly  certified  by  said  officer,  shall  be  evidence  of  such  appoint- 
ment ;  and  it  shall  be  lawful  to  serve  on  such  person  so  designated,  any  process 
issued  as  aforesaid ;  such  service  shall  be  made  on  such  person  in  such  manner 
as  shall  be  prescribed  in  case  of  service  required  to  be  made  on  any  resident 
of  this  State,  and  such  service  shall  be  deemed  a  valid  service  thereof". 

''  §  2.  In  all  cases  where  such  designation  shall  not  be  made  as  aforesaid,  and 
such  foreign  corporation  cannot  be  served  with  such  process  according  to  the 
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preaent  proviflionB  of  law,  it  shall  be  lawful  to  serve  sndh  process  on  any  peflKm 
who  shall  be  found  within  this  State  acting  as  the  agent  of  said  coiporati<»,  or 
doing  business  for  them  '\ 

^  §  3.  Serrioe  made  in  accordance  with  any  provisions  of  this  act  shall  be  as 
effectual  as  if  made  in  the  form  and  manner  required  by  law,  and  shall  be 
deemed  a  full  compliance  with  any  statute  requiring  personal  or  other  aervioe 
to  be  made  ". 

§  433. 

See  L.  1855,  ch.  279,  §  4  (3  Edm.,  685). 

§  434. 

This  section,  excluding  the  last  sentence,  is  substantially  the  same  as  Ga 
Proc,  §  138,  first  and  last  clauses,  and  subd.  1, 2,  and  4,  which  read  as  follows: 

^^  §  138.  Proof  of  the  service  of  the  summons,  and  of  the  complaint  or 
notice,  if  any,  accompanying  the  same,  must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or, 

2.  If  by  any  other  person,  his  aflldavit  thereof;  or, 
4.  The  written  admission  of^the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certificate,  affidavit  or 
admission  must  state  the  time  and  place  of  the  service ''. 

No  sufficient  reason  is  perceived,  why  a  sheriff  should  not  be  allowed  to  make 
an  affidavit,  if  he  prefers,  or  the  circumstances  require  it.  The  direction,  as  to 
the  manner  of  verifying  the  admission,  is,  it  is  believed,  in  accordance  with  ^ 
general  practice  of  the  courts  (LUchfidd  v.  BurmUf  5  How.  Pr.,  341;  Jones  v. 
U.  S,  8kUe  Oo.f  16  id.,  129);  but,  as  long  as  neither  the  Rules  nor  the  stetute 
contain  any  direction  on  the  subject,  certainty  and  uniformity  cannot  be 
secured.  The  concluding  sentence  is  new ;  it  has  been  suggested  by  the  decis- 
ion, in  Read  v.  French^  28  N.  Y.,  285,  which  holds  a  contrary  doctrine.  Under 
such  a  ruling,  a  general  admission  of  service  is  of  very  little  yalue.  Gleariy, 
the  person  who  indorses  such  an  admission  upon  a  summons,  etc,  means  to  be 
understood  that  everything  has  been  done,  to  make  the  service  sufficient 
Under  the  amendmen'^  the  admission  must  still  show  whether  service  was  made 
within  or  without  the  Stete. 


ABTICIiE  SECOND. 

SUBSTrrOTBS   fob    FBBSONAL  SBBVICB   in   8FBCIAL    CA8B6. 

§  435. 

Part  of  L.  1853,  ch.  511  (3  R  S.,  5th  ed.,  739 ;  4  Bdm.,  598).  For  greater 
caution,  the  provision  has  been  confined  to  an  action  in  the  snpreme  court 
The  universality  of  the  original,  which  extends  to  actions,  eto,  in  all  courts, 
and  before  all  judicial  officers,  may  lead,  especially  among  the  crowded  popula- 
tions of  the  large  cities,  to  great  abuses.  No  other  material  alteration  ha8 
been  made,  except  as  required  by  the  division  of  the  act  into  several  sections, 
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and  for  the  parpose  of  conforming  the  language  nsedi  which  is^  in  this  respect, 
quite  obscoie^  to  the  rating  that  the  order  cannot  be  granted,  if  the  defendant 
can  be  fou/ndy  although  he  is  in  another  state  or  country,  and  the  period  of 
his  return  is  uncertain.  Oottins  y.  Oampfield,  9  How.  Pr.,  519 ;  Jones  y.  Derby y 
1  Abb.  Pr.,  458 ;  Foot  y.  HarriSy  %  id.,  454.  This  is  as  it  should  be;  but  that 
case,  hitherto  unproyided  for,  is  one  of  those  to  which  this  act  extends  the 
proyision,  respecting  seryice  by  publication.    See  §  438,  post. 

§436. 

Part  of  the  same  act,  with  a  few  amendments,  designed  chiefly  to  secure 
greater  precision. 

§437. 

The  first  sentence  is  new ;  the  second  is  in  the  language  of  the  act  of  1853 ; 
except  that  the  county  in  which  the  order,  etc.,  must  be  filed,  is  not  specified, 
that  subject  being  regulated  by  §  2,  subd.  4,  of  the  temporary  act ;  and  the 
ckrase,  requiring  the  subsequent  proceedings  to  be  taken,  as  upon  an  order  for 
publication,  has  been  substituted  in  place  of  the  following  proyision  : 

**  But  the  court  may,  upon  any  application  by  them  deemed  reasonable,  per- 
mit, at  any  time,  any  defendant  to  appear  and  defend,  or  haye  such  other  relief 
in  any  action  or  proceeding  founded  on  any  such  service,  as  the  nature  of  the 
case  may  require'^.  ^ 

Evidently,  the  language  used  in  this  sentence  greatly  lacks  precision ;  and,  as 
the  proyision  now  stands,  the  door  is  left  open  for  abuses,  and  titles  acquired 
under  judgments,  recoyered  under  it,  will  be  precarious  and  unmarketable.  It 
was  deemed  greatly  preferable  to  harmonjze  the  effect  of  seryice,  in  this  class 
of  cases,  with  that  of  service  by  publication ;  and  provision  therefor  has  been 
accordingly  made,  in  this  section,  and  in  §  445,  post. 

By  L.  1863,  ch.  212,  the  following  was  added  to  the  act  of  1853  : 

^'But  (except  in  partition  cases  or  actions  or  proceedings  where  no  personal 
claim  is  made  against  any  person  included  in  the  classes  or  description  herein- 
after mentioned),  none  of  the  provisions  of  this  act  shall  be  deemed  applicable 
to  or  in  anywise  relate  to  officers,  soldiers  or  musicians,  while  actually  absent 
from  their  town  or  place  of  residence,  and  actually  engaged  in  the  army  or 
militasy  seryice  of  the  United  States,  nor  to  any  sailor  or  mapne  actually 
absent  from  his  place  of  residence,  and  actually  engaged  in  the  naval  service 
of  the  United  States  ;  and,  except  in  partition  cases  and  cases  where  no  per- 
sonal claim  is  made,  as  aforesaid,  no  order  shall  be  allowed  by  any  court,  jus- 
tice or  judge,  under  the  provisions  of  this  act,  dil-ecting  the  service  of  any 
summons,  order,  notice  or  other  process,  as  above  provided,  unless  at  the  time 
of  making  the  application  for  such  oider,  the  applicant  for  such  order  shall 
show,  to  the  satisfaction  of  said  court,  justice  or  judge,  by  affidavit,  that  the 
defendant  against  whom  such  order  is  desired,  is  not  an  officer,  soldier  or 
musician  actually  absent  from  his  place  of  residence,  and  actually  engaged  in 
the  army  or  military  seryice  of  the  United  States,  nor  a  sailor  or  marine 
actually  absent  from  his  place  of  residence,  and  actually  engaged  in  the  naval 
service  of  the  United  States,  or  shall  so  show  that  the  action  is  one  for  the 
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partition  of  real  estate,  or  shall  so  show  that  no  personal  daim  ig  made  in  the 
action,  against  the  defendant  against  whom  such  order  is  sooghf.  Thia  is 
omitted,  as  being  temporary.  . 

§438. 

The  first  and  second  subdiyisions  of  this  section  correspond  to  aabd. 
1,  2y  and  3,  of  §  135  of  the  Code  of  Procedure,  omitting  the  reqnirCTQienti 
(in  subd.  1  and  3),  that  the  defendant  must  have  property  within  the  State, 
that  the  cause  of  action  must  have  arisen  within  the  State,  and  that  the  court 
must  have  jurisdiction.  Of  these  requirements,  that  relating  to  the  jurisdie- 
tion,  as  far  as  it  is  not  superfluous,  is  covered  by  the  provision  in  the  next 
section,  requiring  the  complaint  to  show  that  the  plaintiff  is  entitled  to  the 
relief  demanded ;  and  that  relating  to  the  possession  of  property  within  Om 
State,  should  be  placed,  where  the  courts  have  plaoed  it,  by  the  Bules^  among 
the  conditions  upon  which  the  plaintiff  is  entitled  to  judgment  (Bule  34  of 
1875).  The  force  of  law  has  been  given  to  this  provision  of  the  Soles,  iu 
framing  chapter  eleven,  confining  it,  as  it  should  be  confined,  to  cases  where 
the  plaintiff  asks  only  for  a  money  judgment.  The  provision,  in  sectioxi  441, 
post,  that  the  order  must  be  acted  upon  within  three  months,  removes  any 
reason,  which  may  be  suggested,  why  this  fact  should  appear  when  the  applica- 
tion is  made.  It  will  be  noticed  that  subd.  2  presents  pne  of  the  cases,  where 
service,  by  leaving  at  the  residence,  may  also  be  made  under  the  provisions  of 
section  435,  ante.  In  that  respect,  the  law  is  left  unphanged;  so  that  the 
judge  is  authorized  to  order  service  under  either  section,  as  he  may  think  fit 
It  is  believed  that  the  fourth  and  fifth  subdivisions,  in  connection  with  the 
next  section  of  this  chapter,  provide  for  every  case  coming  within  sabd.  4 
and  5,  and  the  preliminary  sentence,  of  §  135  of  the  Gode  of  Procedure;  and 
they  include  some  other  similar  oases,  to  which  the  section  should  be  extended. 
The  fifth  subdivision  supplies,  also,  a  want  of  perspicuity  and  precision,  m  the 
language  used  in  the  original  The  following  is  that  part  of  §  135  of  the 
Gode  of  Procedure,  referred  to,  in  this  note : 

^'  §  135.  Where  the  person  on  whom  the  service  of  the  summons  is  to  be 
made  cannot,  after  due  diligence,  be  found  within  the  State,  and  that  fact 
appears  by  affidavit,  to  the  satisfaction  of  the  court  or  a  judge  thereof,  or- of 
the  county  judge  of  the  county  where  the  trial  is  to  be  had,  and  it  in  like 
manner  appears  that  a  cause  of  action  exists  against  the  defendant,  in  respect 
to  whom  the  service  is  to  be  made,  or  that  he  is  a  proper  party  to  an  action 
relating  to  real  property  in  this  State,  such  court  or  judge  may  grant  an  order 
that  the  service  be  made  by  the  publication  of  a  summons  in  either  of  the 
following  cases: 

1.  Where  the  defendant  is  a  foreign  corporation,  has  property  within  the 
State,  or  the  cause  of  action  arose  therein. 

2.  Where  the  defendant,  being  a  resident  of  this  State,  has  departed  there- 
from, with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a  sum- 
mons, or  keeps  himself  concealed  therein  with  the  like  intent. 

3.  Where  he  is  not  a  resident  of  this  State,  but  has  property  therein,  and 
the  court  has  jurisdiction  of  the  subject  of  the  action. 
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4.  Where  the  sabject  of  the  notion  ia  real  or  personal  property  in  this  State, 
and  the  defendant  has  or  chtims  a  lien  or  interest,  actual  or  contingent, 
therein,  or  the  relief  demanded  consists  wholly  or  partly  in  excluding  the 
defendant  from  any  interest  or  lien  therein. 

6.  Where  the  action  is  for  divorce,  in  the  cases  prescribed  by  law  ". 

With  respect  to  the  remainder  of  §  438  of  this  act,  subd.  8  pi;oTides  for  an 
omission  to  comply  with  g  430,  ante;  subd*  6  has  been  framed  to  meet  the  case 
provided  for,  in  §  399,  ante ;  and  subd.  7  has  been  taken  from  L.  1869,  ch.  157, 
§  1  (7  Bdm.,  426). 

§  439. 

This  section  presents  the  new  feature  that  a  verified  complaint  must  always 
be  used,  as  the  foundation  of  an  order.  It  is  believed  that  this  is  an  important 
reform,  securing  an  oath,  at  least,  to  the  belief  of  the  plaintiff  or  his  agent,  in 
the  justice  of  his  cause,  and  requiring  him  to  state  his  cause  of  action  in  legal 
form,  before  he  applies  for  the  order.  The  last  sentence  has  been  prepared  with 
considerable  care,  as  a  substitute  for  the  language  at  the  commencement  of  §  135 
of  the  Code  of  Procedure:  ^  where  the  person  on  whom  the  service  of  the  sum- 
mouB  is  to  be  made,  cannot,  after  due  diligence,  be  found  within  the  State  "• 
Why  should  a  plaintiff  be  compelled  to  use  diligence  to  serve  a  summons  upon  a 
resident  of  a  distant  state,  whom  there  is  no  reason  to  suppose  absent  from  home, 
or  upon  a  fraudulent  debtor  who  has  absconded,  or  is  known  to  be  concealed? 
What  is  due  diligence  to  serve  a  summons  in  this  State,  when  the  defendant  is 
a  foreign  corporation  ?  An  effort  has  been  made  to  remove  these  and  other  per^ 
plezing  questions,  at  the  same  time  guarding  against  the  use  of  words,  which 
will  enable  a  foreign  corporation,  or  a  technical  resident  of  New  Jersey 
or  Connecticut,  transacting  regular  daily  business  at  a  known  office  in  New 
York,  to  be  proceeded  against  under  this  section,  without  a  bona  fide  effort  to 
make  personal  service.  The  term,  ^personal  service'',  as  used  in  this  title, 
applies  exclusively  to  service  within  the  State.    See  §  426,  431,  and  432,  ante. 

§440. 

The  part  of  §  135  of  the  Code  of  Procedure,  corresponding  to  the  second 
and  third  sentences  of  this  section,  reads  as  follows: 

"  The  order  must  direct  the  publication  to  be  made  in  two  newspapers  to  be 
designated  as  most  likely  to  give  notice  to  the  person  to  be  served,  and  for  such 
length  of  time  as  may  be  deemed  reasonable,  not  lees  than  once  a  week  for  six 
weeks.  In  case  of  publication,  the  court  or  judge  must  also  direct  a  copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in  the  post-offioe,  directed 
to  the  person  to  be  served,  at  his  place  of  residence,  unless  it  appear  that  such 
i^dence  is  neither  known  to  the  party  making  the  application,  nor  can,  with 
reasonable  diligence,  be  ascertained  by  him  *\ 

The  first  sentence  is  from  the  preliminary  clause  of  the  first  sentence  of  the 
same  section  of  the  Code  of  Procedura 

It  is  hoped  that  this  section  will  remove  the  doubts,  which  now  perplex 
judges  and  attorneys,  in  many  cases,  respecting  the  meaning  and  appli- 
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oatioii  of  the  ezpresBioiiSy  **  the  person  to  be  lerred ''i  ^  in  gm^  (tf  pabUeation  ", 
**  forthwith  *%  **  place  of  residenoe  ",  and  ^  party  making  the  application";  and 
will  lead  to  greater  precision  and  certainty,  in  other  particalar& 

§441. 

The  proyisions  of  the  Code  of  Procednie,  relating  to  the  snbject  of  this  see- 
tion,  are  as  follows : 

**  When  publication  is  ordered,  personal  sendee  of  a  copy  of  the  sommoiis 
and  complaint  out  of  the  State  is  eqniyalent  to  publication  and  deposit  in  the 
post-office  ^     (Part  of  g  136.) 

*^  In  the  cases  mentioned  in  g  135,  the  service  of  the  summons  shall  be 
deemed  complete,  at  the  expiration  of  the  time  prescribed  by  the  order  for 
pubUcation  ^     (g  137.) 

This  section  fixes  the  period  when  the  time  to  appear  or  answer  expires,  in 
case  of  service  without  the  State,  in  accordance  with  the  iq>parent  effect  of  the 
ruling  of  the  court  of  appeals,  in  Brooklyn  Tru%t  Co*  y.  Buhner^  49  N.  Y^  84, 
which  setded,  in  the  negative,  the  question,  concerning  which  there  was  con- 
siderable doubt,  when  the  first  draft  of  this  chapter  was  printed,  whether  serv- 
ice without  the  State  is,  in  itself,  a  completed  service,  so  as  to  give  the  defend- 
ant only  twenty  days,  after  receiving  the  copies  of  the  papers,  within  which  to 
appear  or  answer.  Perhaps  the  rule,  established  by  this  section,  is  more 
favorable  to  the  defendant,  than  that  laid  down  in  the  case  mentioned; 
but  it  is  obviously  just  that,  in  such  cases,  the  defendant  should  have  the 
benefit  of  the  most  liberal  construction  of  the  stetute.  The  restriction  upon 
the  time,  within  which  the  plaintiff  must  avail  himself  of  his  order,  is  new  ;  tiie 
expediency  of  some  restriction  is  evident 

§449. 

The  only  existing  stetutory  provision,  relating  to  the  matters  contained  in 
this  section,  is  the  following  part  of  Go.  Proc.,  g  135: 

''And  in  all  cases  where  publication  is  made,  the  complaint  must  be  first 
filed,  and  the  summons,  as  published,  must  state  the  time  and  place  of  g&cb 
filing". 

Under  this  provision,  it  is  now  customary  to  publish  a  summons,  in  the 
ordinary  form,  with  a  notice  of  the  time  and  place  of  filing  only.  The  pro- 
priety of  requiring  a  notice,  as  prescribed  in  this  section,  is  believed  to  be  evident 

§  44S. 

This  section  is  entirely  new. 

§444. 

The  first  sentence  has  been  token  from  Go.  Proa,  g  138,  subd.  3,  adding 
the  words, '' or  publisher ''y  in  accordance  with  Bwmb  v.  Reod^  16  Barb^  347. 

§  445. 

Part  of  Go.  Proc,  g  135,  amended  so  as  to  adapt  it  to  all  cases  arising  under 
this  article. 
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Section  135  was  ftiriher  amended  in  I860,  by  adding  at  its  oondnsion  a 
danse,  allowing  service  by  pnblicationy  npon  unknown  defendants  in  mort- 
gage foredosnre  cases.  A  general  provision,  relating  to  unknown  defendants, 
will  be  found  in  §  451,  post,  which  supersedes  the  necessity  of  re-enacting  the 
special  proviaion. 


TITLE  II. 

Parties  to  an  action. 


Abticlb  1.  Parties  generally. 

2.  Parties  severaUy  liable. 

8.  Parties  prooecating  and  defending  as  poor  peraonsL 

4.  Iniant  plaintifffl  and  defendants. 


ABTIGLE  FIRST. 

Pabtibs  osnsbajllt. 


§  446. 

Oo.  Proa,  §  117. 


§  447. 

Go.  Proa,  part  of  §  118,  with  the  addition  of  the  last  dause,  inserted  to 
ayoid  doubts  in  special  cases,  as  where  an  executor  has  not  qualified.  The  re- 
mamder  of  §  118  relates  to  defendants,  in  actions  afiPecting  the  title  to,  or 
possession  of  real  property;  it  will  find  a  place  in  one  of  the  chapters  which 
will  complete  the  Code  of  Bemedial  Justica 

§  448.   . 

Co.  Proa,  §  119,  with  the  addition  of  the  clause  at  the  end  of  the  first 
Bentenca  Some  instances,  where  a  different  rule  is  established  in  a  special 
case,  are  L.  1836,  cIl  385,  and  Oo.  Proa,  §  136,  subd.  4 ;  which  were  reyised 
in  §§  450  and  451  of  the  commissioners'  first  draft,  and  will  be  placed  in  a 
subsequent  portion  of  the  completed  Code  of  Bemedial  Justica 

§  449. 

Ca  Proa,  §  113. 

§490. 

Substituted  for  Go.  Proa,  §  114,  which  reads  thus : 
^  §  114«  When  a  married  woman  is  a  party,  her  husband  must  be  joined 
with  her,  except  that : 

1.  When  the  action  concerns  her  separate  property,  she  may  sue  alone. 

2.  When  the  action  is  between  herself  and  her  husband,  die  may  sue  or  be 
sued  alona 
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• 


And  in  no  oase  need  die  proseoute  or  defend  by  a  gnaidian  or  next  friend''. 

It  ia  belieTed  that  no  argnment  is  neoeeeary  in  gnpport  oi  the  piopoaitioii, 
that  what  ia  left  of  this  section,  by  the  Tarioua  married  wom^i's  acts,  shoiild 
be  swept  away.  If  the  last  elaase  was  intended  to  mean,  as  it  litenJly  read^ 
that  an  infant  married  woman  need  not  appear  by  gnardian  ad  litem,  it  is 
objectionable  on  every  principle,  especially  since  the  abolition  of  the  role 
requiring  her  hnsband  to  be  joined  with  her.  The  section  is  in  general  accord- 
ance with  the  ruling  of  the  supreme  oonrt,  in  Foster  t.  Conger,  61  Barb. ,  145. 

§451. 

This  section  is  intended  to  take  the  place  of  §  176,  and  a  portion  of  §  135, 
of  the  Code  of  Procedure. 

The  former  section  reads  as  follows : 

"  g  175.  When  the  plaintiff  shall  be  ignorant  of  the  name  of  a  defendant, 
such  defenda^t  may  be  designated  in  any  pleading  or  proceeding  by  any  name ; 
and  when  his  true  name  shall  be  discovefed,  the  pleading  or  proceeding  may 
be  amended  accordingly  ". 

It  is  supposed  that  a  doubt,  arising  in  a  partioQlar  case,  whether  the  tact  that 
the  representative  of  a  certain  interest  was  unknown  (as  to  his  person,  as  well 
as  his  name),  would  bring  it  within  §  175,  led  to  the  passage,  in  1860,  of  an 
additional  amendment  to  §  135,  as  follows: 

'^  In  actions  for  the  foreclosure  of  mortgages  on  real  estate,  already  institated, 
or  hereafter  to  be  instituted,  if  any  party  or  parties,  having  any  interest  in,  or 
lien  upon  such  mortgaged  premises,  are  unknovrn  to  the  plaintiff,  and  the 
residence  of  such  party  or  parties  cannot,  with  reasonable  diligence,  be  aaoer- 
tained  by  him,  and  such  fact  shall  be  made  to  appear,  by  affidavit,  to  the  ooort^ 
or  to  a  justice  thereof,  or  to  the  county  judge  of  the  county  where  the  trial  is 
to  be  had,  such  court,  justice,  or  county  judge  may  grant  an  order  that  the 
summons  be  served  on  such  unknown  par^  or  parties,  by  publishing  the  same 
for  six  weeks,  once  in  each  week  successively,  in  the  State  paper  and  in  a  news- 
paper printed  in  the  county  where  the  premises  are  situated,  which  publication 
shall  be  equivalent  to  a  personal  service  on  such  unknown  party  or  parties^. 

That  the  doubt  was  well  founded,  appears  from  the  ruling  of  the  coart  ef 
appeals,  in  a  very  recent  case,  Sandford  v.  Whiie,  56  N.  Y.,  359,  wheare  a  dis- 
tinction is  clearly  taken,  between  a  person  who  is  unknown,  and  a  person  whose 
name  is  unknown.  In  this  section,  as  framed  by  the  commissioners,  pn>TisioD 
is  made  for  both  cases,  in  all  actions,  and  with  reference  to  all  proceedings 
therein ;  and  also  for  a  case  where  part  of  the  name  only  is  known,  as  it  was 
said,  in  Frank  v.  Levie,  5  Bob.,  599,  that  an  attachment  cannot  be  sustained 
unless  the  defendant's  given  name  is  stated  in  the  papers. 

§459. 

Oo.  Proa,  part  of  §  122,  amended  so  that  the  second  sentence  is  geneinally 
applicable.  The  original  provision  is  confined  to  **  an  action  for  the  recovery  of 
real  or  personal  property".  Those  words  were  probably  inserted,  because 
the  provision  was  passed  to  meet  a  particular  case ;  but  no  reason  is  perceived, 
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why  a  power  ao  beneficial,  and  which  always  restcf  in  the  sound  judgment  of 
the  oonrt)  should  not  be  granted  in  general  language,  if  indeed  any  grant  is 
necessary.  The  remainder  of  §  122  of  the  Oode  of  Procedure,  is  taken  into  en. 
8  (g  8^,  post). 

New ;  intended  to  supply  a  defldenoy  in  the  original  statute,  which  has 
given  rise  to  some  diversity  of  practice. 


ABTIOIiE  SECOND. 

PaBTIBS  8BYBBALLT  LIABLB. 

§  494. 

Oa  Proa,  §  120,  extended  so  as  to  include  all  actions  upon  the  same  demand, 
or  substantially  for  the  same  cause  of  action.  It  has  been  frequently  held,  that 
where  the  liability  of  principal  and  surety  arise  upon  different  instruments, 
although  written  upon  the  same  paper,  that  section  does  not  permit  the  plaintiff 
to  join  them  in  one  action,  as  in  the  common  case  of  a  lease  or  promissory 
note,  with  a  guaranty  of  payment  subjoined.  De  Bidder  v.  Sehermerhomy  10 
Barb.,  638  ;  Oould  y.  Maring,  28  id.,  444 ;  AUen  v.  Ibsgaie,  11  How.  Pr.,218; 
Phalen  y.  Dingee,  4  E.  D.  Smith,  379.  And,  in  Barker  y.  Oassidyy  16  Barb., 
177,  it  was  held  that  an  action,  by  an  indorser  of  a  note,  against  prior  indorsers 
and  the  maker,  for  money  paid  to  their  use,  is  not  within  that  section,  as  the 
action  is  not  upon  the  note.  These  rulings  point  out  defects  in  the  statute 
which  the  amendments,  effected  by  this  section,  are.  intended  to  supply. 

§45ff. 

L.  1841,  ch.  282,  §  1  (4  Edm.,  467). 

§456. 

The  substance  of  Go.  Proa,  §  136,  subd.  2  and  3,  with  the  addition  of  the 
last  sentence,  to  cover  a  case  unprovided  for,  concerning  which  some  perplexity 
has  arisen,  as,  for  instance,  where  the  proof  of  /lervice  of  the  summons  was  in 
one  certificate  or  affidavit,  and  the  plaintiff,  having  filed  it  with  the  judgment- 
roll,  upon  taking  judgment  against  some  of  the  defendants,  wishes  afterwards 
to  take  a  judgment,  by  default,  against  the  others. 

§457. 

Perhaps  this  section  is  superfiuous ;  but,  in  view  of  the  proposed  repeal  of 
lu  1832,  ch.  276  (4  Edm.,  463),  and  subsequent  amendatory  acts,  by  which  the 
plaintiff  was  allowed  to  sue,  in  one  action,  the  various  parties  to  a  bill  of 
exchange  or  promissory  note,  and  the  proceedings  were  carefully  regulated,  it 
Was  deemed  better  to  insert  it  .The  section  embodies  the  substance 
of  several  provisions.  (See^  especially,  §  2  of  the  act>  as  amended  by  L.  1835, 
Ob.  211,  §  1 ;  4  Edm.,  455). 
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ARTICLE  THIRD. 

PABTEBB  FBOSBOUTUIO  Ain>  DWJBMDINO  A8  foob  PjuuxniB. 

[PsBLDCiKABT  NoTE. — The  fiist  five  sectiona  of  this  artiole  consist  of  the 
provisions  of  2 B.  S.,  444,  445,  Part 3,  oh.  8,  tit  1  (3  B.  a,  5th  ed.,  74^  K5;  2 
EduL,  4dd)y  adapted  to  our  present  system ;  and  amended  by  omitting,  at  the  end 
of  subd.  2  of  §  2  (§  459  of  this  act),  the  words,  ^when  not  in  possession 
thereof,  and  by  increasing  the  snm,  npon  the  lack  of  which  the  right  to  pro- 
cure the  order  depends,  from  $20,  to  $100.  The  article  also  contains  three  new 
sections,  giving  the  right  to  defend,  in  certain  cases,  as  a  poor  person;  there  bdng 
no  apparent  reason,  why  this  humane  pioTision  of  the  law  shoold  not  be 
extended  to  cases,  where  a  poor  man  is  required  to  defend  his  right  of  prop- 
erty. By  §  5,  subd.  4,  of  the  temporary  act,  the  provisions  of  this  artide 
apply  only  to  the  courts  of  original  jurisdiction  treated  in  ch.  3,  ante.] 

§458. 

Section  1  of  the  title,  mentioned,  in  the  preliminary  note  to  this  artide. 

S4ff». 

Id.,  §2. 

§46*. 

Id.,  §8. 

S461. 

Id,«4. 

ft  469. 

Id,  §  6. 

ft46S. 

New.    See  the  pralinunary  note  to  this  artide. 

ft  464. 

The  same. 

ft  469. 

The  same. 

ft  466. 

New ;  prepared  for  the  pnrpoee  of  saving  qaeetiona  which  may  arias. 

ft  467. 

New ;  supposed  not  to  reqaire  special  explanation. 

ARTICLE  FOURTH. 

IKVAUT  PliAlMTlFFB  AXD  DBVBNDAIVTC. 

f  468. 

2  B.  S,  446,  Part  3,  ch.  8,  tit  2,  §  1  (3  R  S.,  5th  ed.,  745  ;   2  Edm,  4«6), 
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amended  by  striking  out,  after  *'  right  of  action  ^^  the  wordSi ''  to  recover  real 
property  or  the  possession  thereof,  or  to  recoye/  any  debt  or  damages  ". 

§409. 

Id.,  §  2,  amended  in  accordance  with  Go.  Ptoc.,  §  115. 

§470. 

Go.  Proa,  §  116,  subd.  1. 

§471. 

Id^  part  of  snbd.  2, 

§  4:79. 

The  first  sentence  is  based  npon  Go.  Proc,  §  115.  The  second  is  new.  The 
third  has  been  taken  from  2  B.  a,  446,  Part  3,  ch.  8,  tit  2,  §  4  (2  Edm.,  465)* 

§  473. 

Go.  Proa,  part  of  §  116,  being  the  amendment  of  1862,  as  amended  in  1865. 
It  has  been  further  amended  by  the  commissioners,  by  striking  out,  after 
^mortgage'',  the  words,  *'or  other  instrument",  which  are  either  meaningless 
or  dangerous;  and  by  making  the  granting  of  the  order  discretionary  with  the 
court  The  latter  amendment  seems  to  be  required  for  the  prevention  of 
abuses,  especially  in  connection  with  the  provision,  added  in  1865,  which 
allows  the  order  to  be  made  when  the  infemt  is  temporarily  absent  The  fol- 
lowing addition  to  the  same  section,  made  in  1863,  has  been  omitted  as  tem- 
porary: 

*' And  in  case  an  in&nt  defendant,  having  an  interest  in  the  event  of  the 
action,  shall  reside  in  any  state  with  which  there  shall  not  be  a  regular  com- 
munication by  mail,  on  such  fact  satisfactorily  appearing  to  the  court,  the 
court  may  appoint  a  guardian  ad  litem  for  such  absent  infJEUit  party,  for  the 
purpose  of  protecting  the  right  of  such  infant  in  said  action;  and,  on  such 
guardian  ad  litem,  process,  pleadings  and  notices  in  the  action  may  be  served 
in  the  like  manner  as  upon  a  party  residing  in  this  State  '\ 

§474. 

Oa  Proa,  §  420,  amended  so  as  to  remove  ambiguities,  in  accordance  with 
the  supposed  intent  of  the  enactment,  and  so  as  to  follow  the  rules  of  the  courts. 
Bnle  63.    See,  also,  §  476«  post 

i  475. 

This  section  has  been  taken  firom  2  B.  &,  446,  Part  3,  ch.  8,  tit  2,  §  5  (2 
Edm.,  466). 

S476. 

Following  Rule  66. 

5477. 

2  R  8.,  447,  Part  3,  ch.  8,  tit  2,  §  12  (3  B.  S.,  5th  ed.,  746 ;  2  Edm.,  466). 
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CHAPTER   VI. 

PLEADINGS  IN  COURTS  OP  RECORD,  INCLUDING  COTJJS- 

TERCLADiS. 

TITLE      I. —  ThB  0ON8B0DTIVB  PLBADIN08  IN   AN  AOTION. 

TITLE  II. —  Pbovisions  oensballt  appuoablb  to  plxadinob. 

[Prslikikabt  Notb. —  In  no  respect  have  the  legal  reforms,  introdnoed  bj 
the  Code  of  Procedure,  so  greatly  disappointed  the  hopes  and  expectations  of 
its  friends,  as  in  the  actual  working  of  the' system  of  pleading  which  it  estab- 
lished. Its  warmest  advocates  cannot  candidly  deny  that,  in  this  respectyitbas 
been  a  £ulure,  and  that  the  practical  operation  of  the  prevalent  system  mani- 
fests all  the  vices  of  both  of  those  which  it  superseded,  and  few  of  the  m^tsof 
either. 

It  was  a  subject  of  anxious  inquiry  with  the  commissioners,'  whether  they 
could  devise  and  propose  to  the  legislature  any  remedy  for  this  evil,  without 
de})arting  from  the  rules  which  they  had  adopted,  to  guide  them  in  this  BevidoiL 
They  were  satisfied  that  it  does  not  proceed  from  any  thing  inherent  in  the 
fundamental  principles,  upon  which  the  present  system  is  based*  These  relate 
almost  exclusively  to  the  abolition  of  technical  rules ;  and  every  practicing  law- 
yer's experience,  in  the  preparation  of  other  documents,  proves  that  it  is  possible^ 
without  any  fixed  and  artificial  rules,  either  of  style,  expression,  or  arrangement, 
to  separate  material  from  immaterial  matters ;  to  divide  material  matters  into 
appropriate  and  distinct  subjects;  to  marshal  those  subjects  according  to  their 
dependence  upon  each  other ;  and  to  express  the  draftsman's  meaning  in  pre- 
cise, accurate,  condensed,  and  perspicuous  language.  A  good  illustration  of 
this  proposition  may  be  found,  in  the  statements  of  facts  prepared  for  the  aigB- 
ment  of  appeals,  which  partake  very  closely  of  the  character  of  pleadings,  and 
are  conspicuously  free  from  the  confusion,  incoherence,  obscurity,  and  inconsist- 
ency, which  so  generally  disfigure  the  latter. 

But  if  a  statement  of  facts,  in  a  contract  or  any  other  legal  document,  except 
a  pleading,  is  badly  drawn,  the  injury  falls  upon  the  person  whom  the  drafts- 
man's  duty  obliges  him  to  protect ;  while,  as  the  statute  now  stands,  directlj 
the  reverse  happens  with  a  badly  drawn  pleading,  provided  it  is  crammed  foil 
enough  of  matter,  and  sufBciently  conforms  to  the  very  loose  and  scanty  re- 
lations respecting  its  form,  to  steer  dear  of  a  demurrer.  For  a  little  observa- 
tion will  show,  that  nine-tenths  of  the  defects,  in  the  pleadings  actually  in  use, 
are  those  which  inconvenience  only  the  opposite  party,  or  the  judge  at  the  trial 
And  herein,  it  is  believed,  may  be  found  a  clue  to  the  leading  difficulty  in  the 
working  of  the  present  system,  namely,  that^  although  it  has  laid  down  good 
principles,  it  has  provided  no  adequate  remedy  against  their  violation, 
consequence  has  been  that  the  system  itself  has  never  yet  had  a  fair  trial 
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The  defects  of  remedy,  referred  to,  proceed  from  these, two  causes:  (1)  in 
some  cases,  it  is  extremely  difficult  to  determine,  what  is  the  appropriate  remedy 
for  a  particular  transgression  of  the  statute,  or  of  the  general  principles  of  plead- 
mg;  and,  {^)  in  others,  the  pursuit  of  the  appropriate  remedy  costs  more  than 
submission  to  the  inconvenience,  which  the  transgression  occasions.  In  very 
many  cases,  where  the  pleading  is  most  objectionable,  a  combination  of  both 
these  defects  occurs.  The  result  is  that  the  opposite  party  concludes  that  the 
easiest  and  cheapest  method  of  proceeding  is  to  go  to  trial,  putting  in  a 
similarly  loose  pleading  on  his  part,  if  any  further  pleading  is  required. 
Hence,  great  waste  of  time,  money,  and  labor  occurs  at  the  trial,  followed 
often  by  an  appeal,  and  perhaps  a  new  trial,  upon  some  question  not  .relating 
to  the  merits ;  all  of  which  would  have  been  avoided,  if  the  pleadings  had  con- 
formed to  the  statute,  as. interpreted  by  the  adjudged  cases. 

It  clearly  fell  within  the  miles,  which  the  commissioners  had  adopted  for 
their  guidance,  to  endeavor  to  remove  these  grievances;  and  in  the  following 
chapter  they  have  prepared,  for  that  purpose,  some  wide  reaching  statutory  pro- 
visions. Those  which  consist  of  expansions  or  alterations  of  the  phrase- 
ology of  particular  provisions  now  in  force,  designed  to  correct  granl'matical  or 
other  errors;-  to  include  omitted  or  new  cases;  to  conform  to  or  override 
constructions,  which  the  courts  have  placed  upon  the  present  phraseology ;  to 
settle  questions  which  are  still  the  subject  of  controversy ;  or  the  like ;  need  no 
comment,  beyond  the  notes  to  the  sections  containing  them.  But,  in  addition 
to  a  more  precise  definition,  and  some  material  extensions,  of  the  remedy  by  de- 
murrer, they  have  provided  and  minutely  regulated  a  new  remedy  by  exception, 
for  all  violations  of  the  formal  rules  of  pfeading,  not  reached  by  demurrer.  These 
provisions  are  intended  to  do  away  with  the  doubts  and  confus,ion  which  have 
prevailed,  as  to  the  proper  mode  of  reaching  particular  defects.  The  remedy  by 
demurrer  being  clearly  pointed  out,  and  all  other  defects  of  this  character  being 
reached  by  exception,  the  attorney,  receiving  a  pleading  thus  defective,  will 
have  no  difficulty  in  determining  the  character  of  the  relief  to  which  he  is 
entitled.  The  regulations,  as  to  the  method  of  disposing  of  the  exceptions, 
and  the  consequences  of  their  being  sustained,  are  such,  as  to  throw  the  incon- 
venience and  expense,  of  correcting  a  bad  pleading,  upon  the  party  who  is 
guilty  of  interposing  it,  instead  of  his  innocent  opponent  The  latter  is, 
practically,  at  least  an  equal  sufferer,  where  it  is  necessary  for  him  to  resort  to 
a  special  motion ;  even  in  cases  where,  as  it  rarely  happens,  there  is  no  doubt 
as  to  the  proper  motion.  It  is  believed  that  the  adoption  of  this  new  remedy 
will  eventually,  if  not  immediately,  result  in  a  decided  improvement  of  the 
character  of  pleadings,  and  a  corresponding  decrease  of  labor,  expense,  and 
delay,  in  determining  causes  upon  their  merits. 

This  chapter  contains,  also,  part  of  the  remedy  devised  for  another  prolific 
source  of  confusion,  namely,  the  permission  to  unite  legal  and  equitable  causes 
of  action,  given  by  the  Oode  of  Procedure,  in  the  broadest  and  most  general 
terms,  without  providing  in  any  way  for  the  embarrassments,  which  necessarily 
result  from  the  union  of  two  such  incongruous  subjects.  These  embarrass- 
ments proceed,  in  a  great  measure,  from  the  defective  proyisions,  relating  to 
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pleading,  and  the  joinder  of  causes  of  action ;  and  partly^  also,  firom  the  yagaeneu 
and  insufficiency  of  the  regulations  concerning  the  mode  of  trial,  when  legal 
and  equitable  controversies  arise  in  the  same  action.  An  attempt  to  improTe 
the  latter  has  been  made,  in  the  tenth  chapter;  the  remedy  for  the  fbrmer is 
contained  in  this  chapter. 

The  provisions  relating  to  counterclaims  have  been  also  thoroughly  revised, 
with  reference^  not  only  to  those  which  were  formerly  the  subject  of  equitable 
actions  and  of  recoupment,  but  also  to  set-ofb  as  regulated  by  the  Bevised 
Statutes.] 


TITLE  I. 

The  consectUive  pleadings  in  an  action. 


Article  1.  Complaint. 

2.  Demurrer. 

3.  Answer, 

4.  Reply. 


§478. 

Co.  Proc,  §  141. 


ARTICLE  FIRST. 

COMFLADrr. 


§  47». 

This  section  contains  the  substance  of  that  portion  of  Go.  Proc^  §  130, 
which  has  been  omitted  in  framing  §§  417-422,  ante»  and  §  520,  post^  with  the 
addition  of  the  last  clause.  It  was  held,  in  Lues  v.  Trempert,  9  How.  Pr.,  212, 
that,  where  a  demand  of  a  copy  of  the  complaint  was  served,  in  behalf  of  one 
defendant,  on  the  1st  of  November,  and  by  the  same  attorney  in  behalf  of 
another,  on  the  9th  of  November,  the  copy  of  the  complaint  must  be  served 
by  the  2l8t  Except  this  decision,  none  have  been  found,  regulating  the  prac- 
tice, where  the  same  attorney  appears,  at  different  times,  for  several  defendants? 
which  is  accordingly  quite  obscure.  As  to  the  right  of  a  defendant,  served  bj 
publication,  to  demand  a  copy  of  the  complaint,  see  Machay  v.  Laidlaw,  13 
How.  Pr.,  129. 

§  480. 

New.  The  Code  of  Procedure  does  not  expressly  provide  any  penalty  for  an 
omission  to  serve  a  copy  of  the  complaint  when  demanded.  The  portion  of 
§  274  of  that  statute,  which  relates  to  an  "  unreasonable  neglect*'  to  " proceed 
in  the  cause '',  applies,  in  terms,  only  to  a  case  where  there  are  two  or  more 
defendants.     See  §§  821  and  822,  post. 

§481. 

Go.  Proc,  §  142,  omitting  the  concluding  sentence,  which  is  in  the  next 
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section,  and  with  some  amendments,  of  which  the  following  only  appear  to 
xieed  explanation.  In  the  introductory  clause,  the  word,  '^  must  ^'  has  been  used> 
instead  of  "  shall  *\  in  order  to  overrule  such  decisions  as  Van  Namee  v.  Peoble,  9 
Sow.  Pr.,  198 ;  Merrill  v.  Gfrinnelly  10  id.,  31 ;  and  Van  Benthuysen  v.  StevenSy 
1.4  id.,  70;  where  it  was  held  that  the  name  of  the  court  need  not  be  inserted  in 
the  complaint,  if  it  appeared  in  the  summons,  although,  in  the  second  case,  and 
in  Hotchkiss  v.  Crockery  15  How.  Pr.,  336,  it  was  very  inconsistently  held  that 
the  same  rule  would  not  apply  to  the  name  of  the  county.  In  subd.  1,  "  all  '* 
has  been  inserted,  before  "  the  parties  '^  because,  in  Hill  v.  Thacter,  3  How.  Pr., 
407,  it  was  said,  contrary  to  the  manifest  intent  of  the  statute,  and  the  general 
practice,  that  the  names  of  all  the  parties  need  not  appear  in  the  title.  In  subd. 
3,  "judgment*'  has  been  substituted  for  ** relief ;  the  latter  expression  having 
led  to  much  confusion,  especially  with  respect  to  prayers  for  provisional  rem- 
edies, etc.  The  amendment  will  require  all  such  prayers  to  be  excluded  from 
the  complaint.    See,  also,  the  next  section. 

»  48a. 

This  section,  except  the  concluding  sentence,  is  new ;  and  must  be  read  in 
connection  with  the  provisions  of  chapter  11,  relating  to  interlocutory  and 
final  judgments.  It  adopts  the  constitutional  test,  to  distinguish  between  the 
jurisdiction  formerly  possessed  exclusively  by  the  court  of  chancery,  and  that 
of  the  common-law  courts.  The  concluding  sentence  has  been  taken  from  Co. 
Proc,  §  142,  changing  "the  recovery  of  money",  to  "judgment  for  a  sum  of 
money  ''•  Throughout  this  act,  the  former  expression,  which  now  appears  in 
various  places, and  has  led  to  even  more  confusion  than  the  word,  ^'relief", 
has  been  generally  expunged. 

§483. 

Taken  from  Co.  Proc,  §  167,  with  the  addition  of  the  last  two  words,  in 
accordance  with  Rule  25.  This  provision  is  separated  from  those  embodied  in 
the  next  section,  because  the  theory  of  these  provisions  is  that  the  proper 
remedy  for  its  violation  is  not  by  demurrer,  but  by  exception  (§§  545-547, 
post).    It  is  difficult  to  say  what  the  remedy  is,  under  the  present  system. 

§  484. 

This  section  is  a  substitute  for  so  much  of  Co.  Proc.,  §  167,  as  relates  to  the 
joinder  of  causes  of  action.  The  amendments,  in  the  different  subdivisions, 
are  of  minor  importance ;  their  chief  object  is  to  remove  obscurities  of  expres- 
sion in  the  original,  and  to  avoid  certain  practical  incongruities  which  would 
result  from  an  attempt  literally  to  follow  the  language  used.  The  most  impor- 
tant changes  will  be  found  in  the  concluding  sentences,  wherein  it  is  provided 
that  the  causes  of  action  united  must  be  consistent  with  each  other,  and  must 
not  require  different  modes  of  trial;  that  is,  that  a  cause  of  action,  triable  by 
the  court,  cannot  be  united  with  one  triable  by  a  jury.  If  the  framers  of  the 
Code  of  Prooedure  really  intended  that  a  plaintiff  should  be  allowed  to  claim  in 
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the  same  complaint^  and  procure  by  means  of  the  same  trial,  and  in  the  same 
judgment,  equitable  and  legal  remedies  upon  several  district  causes  of  action^  the 
scheme  is  impracticable,  either  from  its  intrinsic  defects,  or  becanse  the  provi- 
sions of  the  statute,  relating  to  trial  and  judgment,  cannot  be  reconciled  with  it. 
Indeed,  it  is  not  worth  while  to  legislate  for  such  a  contingency,  for  such  cases 
are  so  rare,  that  it  may  l)e  doubted  whether  one  has  ever  occurred,  where  a  per- 
son has  had  occasion  to  attempt  to  avail  himself  of  the  privilege.  Probably, 
however,  the  permission  to  unite,  in  one  complaint,  legal  and  equitable  '^  causes 
of  action  ",  was  intended  only  to  allow  the  plaintiff  to  ask  for  legal  and  equitable 
relief y  or  either  in  the  alternative,  upon  the  same  right  of  action^  where  he 
might  be  entitled  to  both  kinds  of  relief,  or  where  he  was  unable  to  determine 
to  which  kind  he  was  entitled,  either  from  imperfect  knowledge  of  the  facts, 
upon  which  the  nature  of  his  remedy  depended,  or  for  some  similar  reason. 
But  it  seems  quite  clear  that,  in  such  a  case,  there  is  but  one  cause  of  action; 
and  the  contrary  assumption  has  led  to  great  confusion,  and  brought  much 
unmerited  obloquy  upon  the  attempt  to  unite  law  and  equity  procedure.  The 
proper  remedy  for  the  existing  confusion,  in  this  respect,  is  to  declare  that,  in 
the  case  just  put,  the  cause  of  action  is  single  ;  which  has  been  done,  in  section 
486,  post.  Under  these  two  sections,  and  the  section  relating  to  counterclaims, 
legal  and  equitable  controversies  can  arise  in  the  same  action,  only  (I)  where 
the  plaintiff  seeks  both  kinds  of  relief  together,  or  in  the  alternative,  upon  the 
same  cause  of  action;  or,  (2)  where  an  equitable  counterclaim  is  interposed  to 
a  legal  cause  of  action,  or  vice  versa.  In  the  tenth  chapter,  the  mode  of  trials 
in  such  cases,  has  been  specially  provided  for.    See  sections  973  and  974,  post 

§  485. 

New.  Prepared  for  the  purpose  of  removing  a  doubt  whether  an  objection, 
on  the  ground  of  misjoinder  of  causes  of  action,  may  not  be  taken  under  subd. 
9,  and  the  concluding  sentence,  of  the  last  section,  where  a  portion  of  the  judg- 
ment, demanded  by  the  complaint,  in  an  equitable  action,  is  of  such  a  charac- 
ter that,  formerly,  it  might  have  been  procured  by  an  action  at  law,  although  it 
might  also  have  been  procured  upon  a  bill  in  chancery,  as  being  ancillary  to  a 
cause  of  action  of  purely  equitable  cognizance;  for  instance,  where  an  action 
is  brought,  after  a  Ipss  under  a  policy  of  insurance,  to  reform  the  policy,  and  to 
procure  judgment  for  the  amount  of  the  loss,  under  the  policy,  as  reformed. 
The  same  question  arises  under  Go.  Proc,  §  167;  and,  for  the  purpose  of  remov- 
ing the  doubt  in  one  class  of  cases,  the  legislature,  in  1863,  added  the  provision, 
which  now  stands  as  the  last  sentence  of  that  section.  • 

§486. 

New ;  sufficiently  explained  in  the  note  to  section  48^  ante. 

ARTICLE  SECOND. 


§  487. 

Co.  Proa,  part  of  §  143.    The  remainder  is  provided  for  in  §  520,  post 
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§§  488-491. 


§  488. 

Co.  Proc,  §  144,  amended  by  adding  subd.  5,  9,  and  10.  The  rule  that 
a  defendant  cannot  demur  because  too  many  persons  are  made  parties  to 
the  action,  should  be  restricted  to  an  excess  of  defendants ;  for  it  may  of  tea 
seriously  embarrass  the  defendant  in  conductingliis  case,  and  sometimes  preju- 
dice him  upon  the  merits,  if  a  person,  who  is  not  within  the  broad  provisions  of 
§  446,  ante,  can,  with  impunity,  be  named  as  plaintiff.  Subd^  5  supplies  this 
defect  in  the  original  statute.  Subd.  9  is  intended  to  remoye  a  grievance,  which 
has  become  a  serious  one,  whereby  the  ignorance  or  carelessness  of  the  plain- 
tiff's attorney  is  allowed  to  embarrass,  and  sometimes  greatly  to  prejudice  the 
defendant.  It  is  surely  not  too  much,  to  require  an  attorney  to  determine  and' 
state  correctly  the  kind  of  relief,  to  which  he  deems  his  client  entitled ;  especially 
as  it  determines  the  mode  of  trial,  and  he  has  the  privilege  of  amending,  after 
a  demurrer,  in  that  particular,  as  well  as  in  any  other.  Subd.  6  of  the  original, 
of  which  subd.  8  of  this  section  is  a  counterpart,  seems  to  preclude  a  demur-* 
rer,  where  the  plaintiff*  states  a  cause  of  action  entitling  him  to  relief  in  dam- 
ages, and  asks  a  judgment  in  replevin,  or  a  decree  for  a  specific  performance ; 
and  we  venture  to  say  that  it  is  impossible  for  any  lawyer  to  state,  with  cer- 
tainty,  what  the  remedy  is,  in  such  a  case.  The  courts  have,  in  some  cases, 
construed  the  original,  as  if  subd.  6  thereof  embraced  subd.  9,  as  well  as  subd. 
8,  of  this  section ;  but,  in  other  cases,  they  have  restricted  subd.  6,  to  its  literal 
meaning.  Subd.  10  of  this  section  removes  a  difficulty  of  the  same  general 
character.  It  accords  with  an  amendment  contained  in  §  484,  ante.  The 
uncertainty  and  perplexity,  which  surrounds  the  subject  covered  by  these 
two  amendments,  call  loudly  for  a  remedy ;  and  the  most  certain  and  effectual 
remedy  is  to  include  the  defects,  referred  to,  in  the  causes  of  demurrer. 

6  489. 

These  necessary  qualifications  of  the  amendments  made  by  the  last  section, 
are  introduced,  for  convenience  of  expression,  in  a  separate  section. 

§  490. 

The  first  sentence  of  this  section  consists  of  ^Co.  Proa,  part  of  §  145.  The 
remainder  of  the  section  is  new.  There  has  been  much  diversity  of  opinion, 
as  to  the  manner  in  which  the  grounds  of  objection  should  be  specified ;  but, 
with  respect*  to  the  .first  and  eighth  subdivisions,  the  general  practice,  and,  it 
is  believed,  the  weight  of  the  authorities,  is  in  accordance  with  the  rule 
stated  in  the  text.  Haire  v.  Baker ^  1  Seld.,  357;  Getty  v.  Hudson  River  R.  R. 
Co.,  8  How.  Pr.,  177;  Hoogland  v.  Hudson,  id.,  343;  Hulberty.  Young,  13 
id.,  413 ;  Johnson  v.  Wetmore,  12  Barb.,  433.  The  same  rule  has  been  ap- 
plied to  the  third  subdivision. 

§491. 

New.     It  was  the  intention  of  the  statute,  that  the  demurrer  should  point 
out  only  the  substantial  objections  to  the  complaint,  so  that  the  plaintiff  could 
amend,  if  it  was  well  taken.     This  is  frequently  frustrated  by  the  defendant 
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inserting  so  many  grounds,  that  the  demurrer,  practically,  gives  the  plaintiff  no 
notice  of  the  real  objections.  The  object  of  this  section  is  to  compel  the  partr 
demurring  to  state  the  real  grounds;  at  the  peril  of  losing  his  costs,  eyen  if 
he  is  successfuL 

§  499. 

Co.  Proc,  second  sentence  of  §  145,  consolidated  with  id.,  §  151. 

§  493. 

Substituted  for  Co.  Proc,  §  155,  which  reads  thus: 

"  §  155,  If  a  reply  of  the  plaintiff  to  any  defence  set  up  by  the  answer  of 
the  defendant  be  insufficient,  the  defendant  may  demur  thereto,  and  shall  state 
the  grounds  thereof". 

There  are  no  ^'grounds"  to  be  stated,  unless  the  demurrer  should  contain 
the  defendant's  brief;  which  is  the  reason  why  a  statement  of  objections  to  a 
complaint,  in  the  language  of  subd.  6  of  §  144  of  the  Code  of  Procedure,  wm 
held  to  be  sufficient 

§494. 

Substituted  for  the  following,  being  a  part  of  Co.  Proc.,  §  153 :  *'And  the 
plaintiff  may,  in  all  cases,  demur  to  an  answer  containing  new  matter,  where, 
upon  its  face,  it  does  not  constitute  a  counterclaim  or  defence ;  and  the  plain- 
tiff may  demur  to  one  or  more  of  such  defences  or  counterclaims,  and  reply 
to  the  residue  of  the  counterclaims  ". 

§495. 

This  and  the  next  section  apply  only  to  a  case,  where  an  affirmative  judg- 
ment is  demanded  in  the  answer,  so  that  the  defendant  becomes,  practically,  a 
plaintiff,  with  respect  to  the  matter  of  the  counterclaim.  See  §§  509  and  510,  post 
The  plaintiff's  right,  to  demur  to  the  counterclaim,  has  therefore  been  made  to 
torrespond  to  the  defendant's  right  to  demur  to  the  complaint,  as  regulated  by 
§  488,  ante,  as  closely  as  the  difference  in  the  situation  of  the  parties  will  permit 

§496. 

See  the  note  to  the  last  section. 

§497. 

This  section  covers  a  portion  of  the  amendments  made  in  1851,  to  §  172  of 
the  Code  of  Procedure,  and  now  appearing  as  the  last  two  sentences  of  that 
section.  The  alterations  are  merely  verbal,  and  are  designed  to  adapt  the  pro- 
vision to  the  new  arrangement,  or  provide  for  omitted  cases. 

§  498. 

The  substance  of  Co.  Proc,  §  147. 

§499. 

Co.  Proc.,  §  148. 
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ARTICLE  THIRD. 

Akbwer.  , 

Co.  Proa,  §  149. 

S  SOI. 

This  section  is  a  substitute  for  the  introductory  clause,  and  subd.  1  and  2  of 
Co.  Proc,  §  160.  The  language  is  still  obscure,  but,  as  the  provision  has  remained 
unaltered,  since  its  amendment,  in  1852,  no  radical  changes  have  been  made  in  it. 
The  next  two  sections,  which  have  been  prepared  with  great  care,  are  intended  to 
supply  its  defects.  It  is  supposed  that  such  provisions  of  the  R.  S.,  relating 
to  set-offs,  as  are  not  superseded  by,  or  inconsistent  with  this  section,  are  still 
in  force.  The  following  portions  of  the  section  of  the  B.  S.,  regulating  set-offs, 
are  regarded  as  thus  abrogated : 

'^  1.  It  must  be  a  demand  arising  upon  judgment  or  upon  contract,  express 
or  implied,  whether  such  contract  be  written  or  unwritten,  sealed  or  without 
seal ;  and  if  it  be  founded  upon  a  bond  or  other  contract  having  a  penalty,  the 
sum  equitably  due,  by  virtue  of  its  condition,  only  shall  be  set  offl 

'^  2.  It  must  be  due  to  him  in  his  own  right,  either  as  being  the  original  cred- 
itor or  payee,  or  as  being  the  assignee  and  owner  of  the  demand. 

**  3.  It  must  be  a  demand  for  real  estate  sold,  or  for  personal  property  sold, 
or  for  money  paid  or  services  done;  or  if  it  be  not  such  a  demand,  the  amount 
must  be  liquidated,  or  be  capable  of  being  ascertained  by  calculation. 

**  4.  It  must  have  existed  at  the  time  of  the  commencement  of  the  suit,  and 
must  then  have  belonged  to  the  defendant 

"  6.  It  can  be  allowed  only  in  actions  founded  upon  demands,  which  could 
themselves  be  the  subject  of  set-off  according  to  law. 

"  6.  If  there  be  several  defendants,  the  demand  set  off  must  be  due  to  all  of 
them  jointly".  2  R.  S.,  364,  Part  3,  ch.  6,  tit.  2,  §  18,  subd.  1-6  (3  R  S.,  5th 
ed.,  634  ;  2  Edm.,  365,  366). 

The  remainder  of  the  provisions  of  the  R.  S.,  regulating  set-offs,  are  pre- 
served, as  far  as  they  are  consistent  with  the  existing  practice,  by  the  next 
section. 

§509. 

Subd.  1  has  been  modelled  upon  subd.  8,  of  §  18,  of  the  R.  S.,  cited  in  the 
note  to  the  last  section ;  subd.  2,  upon  subd.  9  of  the  same  section ;  subd.  3,  upon 
subd.  10  of  the  same  section,  and  so  much  of  subd.  7  as  is  not  abrogated  ;  and 
subd.  4,  upon  subd.  11  of  the  same  section. 

It  will  be  noticed  that  this  section  contemplates  the  abolition  of  the  word, 
"  Bet-off  ",  as  descriptive  of  a  legal  remedy,  and  the  substitution  of  the  word, 
''counterclaim*',  in  all  cases  where  the  defendant  interposes  a  cross  demand ; 
whether  it  accrued  originally  against  the  plaintiff,  or  against  the  person  whom 
he  represents.    This  was,  apparently,  the  intention  of  §  160  of  the  Code  of  Pro- 
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cedure ;  for  a  right  to  enforce  a  set-ofl  is  certainly  an  equitable  "  caase  of  action 
arising  on  contract'*,  and  ''existing  against  the  plaintiff'*,  eyen  where  the 
plaintiff  is  the  assignee  of  the  original  demand.  The  understandings  however, 
seems  to  have  been  otherwise,  and,  for  that  reason,  the  abolition  of  the  distinc- 
tion may  at  first  seem  awkward ;  bnt  the  resulting  inconveniences  will  be  much 
less  than  those  which  would  follow  an  attempt  to  keep  up  the  distinction 
throughout  this  Revision. 

§503. 

.  Modelled  upon  §§  21  and  22  of  the  same  title  of  the  R  8.  (3  B.  S.,  oth  ecL, 
635 ;  2  Edm.,  367).  The  last  sentence  but  one  is  new ;  it  settles,  in  accord- 
ance with  plain  principles  of  equity,  a  question  concerning  which  there  has 
been  considerable  doubt 

§  504. 

From  the  last  clause  of  Co.  Proc.,  §  263.     See  §  509,  post 

Section  25  of  the  same  title  of  the  B.  S.  (3  R.  S.,  5th  ed.,  636 ;  2  Edm.,  367). 
adapted  to  the  present  system. 

§506. 

Sections  23  and  24  of  the  same  title  (3  R.  S.,  5th  ed.,  636;  2  Edm.,  367), 
adapted  to  the  present  system. 

§  507. 

•Co.  Proc,  last  two  sentences  of  §  160,  amended,  in  matter  of  substaoce,  by 
adding  the  words,  "but  they  must  not  be  inconsistent  with  each  other ^ 
Under  the  former  practice,  the  court  might  compel  the  defendant  to  elecfc, 
when  his  defences  were  inconsistent  2  R.  S.,  352,  Part  3,  ch.  6,  tit  2,  §  9 
(2  Edm.,  364 ;  omitted  from  3  R.  S.,  5th  ed.).  It  is  supposed  that  this  pro- 
vision is  still  in  force ;  and  the  courts  have  assumed  that  they  had  such  a 
power,  either  upon  general  principles,  or  under  that  section  of  the  R.  S.,  in 
Lansingh  v.  Parker,  9  How.  Pr.,  288;  HolU'tibeck  v.  Cloio,  id.,  289;  Ostrom"^. 
Bixbyy  id.,  57;  Foster  v.  Henry,  5  Alb.  L.  J.,  173.  These  cases,  and  the  fact 
that  such  a  power  existed  under  the  former  system  of  pleading,  show  that  there 
need  be  no  apprehension  that  the  amendment  will  shut  out  the  union  of  snch 
defences  as  a  denial  and  a  justification,  etc.  It  requires  the  defendant  to  elec( 
only  "  where,  from  the  very  nature  of  the  case,  it  is  impossible  that  he  should 
have  two  such  defences".  Per  Harris,  J.,  HoUenbeck  v.  CTow,  supra.  The 
preservation  of  this  power  of  the  courts  is  highly  important ;  but  the  remedy 
by  exception,  as  prescribed  in  §§  545-547,  post,  is  deemed  much  better  calcu- 
lated to  insure  an  observance  of  the  rule,  than  the  remedy  by  motion.  A 
prohibition  has  been  accordingly  inserted,  to  interpose  inconsistent  defences, 
without  prescribing  the  mode  of  correcting  a  pleading  which  contains  them; 
thus  bringing  the  case  within  the  introductory  clause  of  §  545,  post 
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§50S. 

This  proyision  is  intended  to  settle  a  question  which  is  yet  in  dispute.  The 
qualification  is  added,  for  greater  caution ;  that  class  of  cases  is  provided  for, 
in  §  536,  post. 

§  509. 

New ;  fully  explained  by  a  reference  to  §§  486,  495,  496,  and  504,  ante,  and 
the  notes  to  those  sections. 

§510. 

New ;  introduced  to  check  (in  connection  with  §§  495  and  496,  ante),  the 
growing  habit  of  uselessly  demanding  affirmative  relief  in  an  answer ;  as  for 
instance  where,  in  a  suit  upon  a  contract,  the  defendant  sets  up  a  mere  legal  or 
equitable  defence,  and  demands  judgment  that  the  contract  be  delivered  up  to 
be  cancelled,  or  that  the  plaintiff  be  perpetually  enjoined  from  enforcing  it,  etc. 
One  of  the  mpst  troublesome  questions,  under  the  Code  of  Procedure,  respect- 
ing the  mode  of  trial,  occurs  where  the  defendeknt  properly  sets  up  an  equitable 
counterclaim  in  a  legal  action,  and  demands  equitable  relief.  A  remedy  has 
been  provided,  in  the  tenth  chapter,  for  this  fruitful  source  of  perplexity ;  this 
section  will  prevent  its  occurrence  without  necessity. 

§511. 

This  section  is  a  substitute  for  the  concluding  paragraph  of  §  244  of  the 
Code  of  Procedure,  first  inserted  in  1851,  and  amended  in  1857,  so  as  to  read 
as  follows : 

"  When  the  answer  of  the  defendant,  expressly  or  by  not  denying,  admits 
part  of  the  plaintiff's  claim  to  be  just,  the  court,  on  motion,  may  order  such 
defendant  to  satisfy  that  park  of  the  claim,  and  may  enforce  the  order  as  it 
enforces  a  judgment  or  provisional  remedy'*. 

That  some  further  amendment  was  necessary,  to  render  this  provision  of 
much  practical  value,  is  evident ;  the  proceedings  regulated  in  the  text 
seem  to  be  easy  and  practically  useful,  and  the  rule  respecting  costs,  upon  the 
whole,  the  most  equitable.  This  section  leaves  the  right  of  either  party  to  costs, 
in  the  action  as  continued,  unaffected  by  the  plaintiff's  recovery  of  costs,  or  his 
failure  to  recover  them,  upon  the  judgment  entered  after  the  severance. 

*(  519. 

This  is  the  amendment  of  1858,  to  §  246  of  the  Code  of  Procedure,  now 
printed  as  the  concluding  paragraph  of  subd.  1  of  that  section.  The  altera- 
tions are  merely  verbal,  being  snoh  as  are  necessary  to  correct  its  conspicuous 
defects  of  style,  and  make  it  an  independent  section. 

(  513. 

Prom  2  R.  S.,  352,  Part  8,  ch.  6,  tit.  2,  §  7  (2  EdnL,  364 ;  omitted  from  3  R  S., 
5th  ed.). 
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ABTICIiE  FOURTH. 

Rbflt. 
§514. 

Co.  Proc,  part  of  §  153,  adapted  in  phraseology  to  §  500,  ante.  The 
writer  entertains  a  decided  preference  for  requiring  a  rejUy  to  new  matter,  in 
every  case ;  but,  as  there  was  no  argent  need  of  such  a  change,  he  ooncnired 
with  his  colleagues,  in  confining  the  amendments  to  this  article,  to  such  as  are 
necessary  under  the  present  rule. 

§  515. 

Co.  Proc,  §  154,  amended  so  as  to  conform  it  to  the  practice  in  other  similtf 
cases.    See  §  1219,  post. 

§516. 

Co.  Proc.,  concluding  paragraph  of  §  153. 

§517. 

New.  The  proviso  is  in  accordance  with  the  amendment  effected  by  §  507, 
ante. 


TITLE  n. 

Provisions  generally  applicable  to  pleadings. 

§518. 

Substitute,  adapted  to  this  Bevision,  for  the  following  section  of  the  Code  of 
Procedure : 

^^  §  140.  All  the  forms  of  pleading  heretofore  existing,  are  abolished;  and 
hereafter  the  forms  of  pleading  in  ciyil  actions,  in  courts  of  record,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be  determined,  are  those 
prescribed  by  this  act  '*. 

§  519. 

Co.  Proc.,  §  159. 

§590. 

The  first  clause  is  part  of  Co.  Proc.,  §  156.  The  remainder  is  a  general 
provision,  rendered  necessary  by  dropping,  from  former  sections,  the  provisionB 
prescribing  the  time  of  service. 

§591. 

New.    The  provision  of  Co.  Proc.,  §  274,  allowing  a  determination  of  the 
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ultimate  rights  of  parties  on  the  same  side,  as  between  themselyes,  has  been 
preserred  in  ch.  11.  See  §  1204,  post.  This  section  supplies  an  omission  in  the 
Btatnte,  which  renders  the  provision  difficult  of  execution. 

Co.  Proc,  §  168. 

The  first  sentence  is  the  concluding  portion  of  Co.  Proc,  §  166,  amended  by 
excepting  the  general  answer  of  a  guardian  ad  litem.  The  second  has  been 
taken,  substantially,  from  L.  1864,  ch.  76  (3  R.  S.,  5th  ed.,  619,  4  Edm,,  541). 
The  latter  enactment  is  supposed  to  have  superseded  the  following  provision 
of  Co.  Proa,  §  167 : 

"  The  verification  may  be  omitted  when  an  admission  of  the  truth  of  the 
allegation  might  subject  the  party  to  prosecution  for  felony  '*. 

The  concluding  sentence  is  the  concluding  sentence  of  Co.  Proc,  §  157.  A 
question  may  arise  whether,  as  a  consequence  of  the  doctrine  stated  in  People 
V  Kelly,  and  In  Re  Hachley,  24  N.  Y.,  74,  this  sentence  does  not  render  the 
second  sentence  unnecessary ;  but  it  was  deemed  too  delicate  and  important,  for 
the  commissioners  to  pass  upon. 

§534. 

This  section  is  new.     Its  object  is  to  settle  a  question,  with  respect  to  which 
the  authorities  are  exceedingly  discordant ;  and  the  understanding  of  the  pro- 
fession, and,  consequently,  the  practical  construction  of  the  statute,  vary,  not 
only  in  different  portions  of  the  State,  but  with  different  practitioners  in  the 
same  locality.    The  cases  relating  to  the  proper  mode  of  stating,  in  a  pleading, 
allegations  which  are  made  upon  information  and  belief,  and  the  consequences 
of  stating  allegations  in  that  way  which  are  presumably  with  the  party's  knowl- 
edge, are  too  numerous  to  be  discussed,  or  even  cited  at  length,  in  this  note. 
See  6  Abb.  N.  Y.  Dig.,  2d  ed.,  84,  art  64-69;  id.,  93,  art.  190-193;  id.,  113- 
115,  art  492-619.     A  striking  instance  of  the  conflict  of  authority,  upon 
the  first  of  these  question8,*i8  presented  by  T^rv^cott  v.  DoUy  7  How.  Pr.,  221,  in 
which  Sill,  J.,  delivered  an  elaborate  opinion,  to  the  effect  that  the  words,  "  as 
the  plaintiff  is  informed  and  believes  ",  contained  in  a  complaint,  were  redun- 
dant, and  struck  them  out  accordingly;  and  8t  John  v.  Beers,  24  How.  Pr., 
377,  wherein  Hooeboom,  J.,  denied,  with  costs,  a  motion  to  strike  out  a  similar 
allegation.   All  this  confusion  results  from  imperfect  legislation.    The  verifica- 
tion of  pleadings,  by  affidavit,  was  a  part  of  the  system  of  the  framers  of  the 
Code  of  Procedure ;  but  its  chief  object,  in  their  scheme,  was  to  aid  their  effort 
to  abolish  the  various  fictions  of  common-law  pleading.    Accordingly,  section 
133  of  the  Code  of  Procedure  of  1848,  provided  that  every  pleading  should  be 
"verified  by  the  party,  his  agent  or  attorney,  to  the  effect  that  he  believes  it  to  be 
true  ".     Of  course,  such  a  verification,  although  it  was  a  very  effectual  check 
against  the  introduction,  by  the  pleader,  of  matters  which  he  knew  to  be  liter- 
ally false,  such  as  the  allegation  of  a  casual  loss  and  finding,  in  trover,  did  not 
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necessarily  probe  the   conscience  of  either  party,  to  any  mjaterial  extent,  with 
respect  to  matters  which  he  wished  to  put  in  issue.    This  rale  of  verification 
remained  in  force  during  the  first  year,  only;  for,  in  1849,  the  legislature   in- 
serted, in  §  156  of  the  amended  Code  of  Procedure,  proyisions  allowing  the  plain- 
tiff^ to  verify  the  complaint,  or  to  omit  the  verification,  at  his  pleasure ;  requiring 
the  answer  to  be  verified,  only  when  the  complaint  was  verified ;  and  prescribing 
a  form  for  the  affidavit  of  verification,  identical  with  that  used  in  the  court  of 
chancery,  which  was  devised  for  the  express  purpose  of  probing  the  conscience  of 
the  party.     It  is  impossible  to  doubt  that  the' object  of  this  change  was  to  probe 
the  party's  conscience ;  and,  if  the  accompanying  provisions,  respecting  verifi- 
cation by  an  agent  or  attorney,  in  lieu  of  the  party,  had  been  made  to  corre- 
spond more  closely  to  the  rules  of  the  court  of  chancery,  the  confusion  which 
afterwards  arose  would  have  been  avoided.      But  those  provisions  were  very 
obscure  and  imperfect,  and  are  still  so,  notwithstanding  the  remodelling  and 
improvement  to  which   they  were  subjected  by  the  legislature  of  1851,,  when 
§  156,  of  the  Code  of  1849,  was  divided  into  the  existing  sections  156  and  157 
thereof.     From  this  cause,  chiefly,  sprung  the  conflict  of  authorities  and  the 
diversity  of  practice,  referred  to  in  this  note ;  and  which  the  commissioners 
deemed  that  it  was  clearly  their  duty  to  remove,  by  the  establishment  of  a  dis- 
tinct and  uniform  rule.    For  that  purpose,  two  alternatives  presented  themselves. 
The  first  was  to  restore  and  perfect  the  original  scheme  of  the  framers  of  the  Code 
of  Procedure,  so  as  to  confine  the  pleadings,  verified  or  unverified,  strictly  to  a 
statement  of  the  cause  of  action  and  defence ;  and  thus  disregard,  except  to  a  very 
limited  extent,  the  opportunity,  which  verified  pleadings  offer,  to  narrow  the  issue 
by  probing  the  parties'  consciences.    They  were  satisfied  that  this  course  would 
be  inexpedient ;  for,  in  practice,  verified  pleadings,  although  their  effect  has  been 
much  narrowed  by  the  causes  above  referred  to,  have  worked  beneficially,  and 
consequently  should  be  retained,  and  the  beneficial  effect  thereof  extended.   The 
latter  was  the  second  alternative.    To  attain  it,  the  verification  should  be  made 
a  substantial  test  of  the  knowledge  and  belief  of  the  person  verifying,  who 
must  be  the  party,  except  in  the  cases  where  convenience  requires  that  an 
agent  or  attorney  should  be  allowed  to  make  the  affidavit,  in  his  place ;  and,  in 
those  cases,  an  equally  rigid  test  should  be  applied  to  him.     Accordingly,  this 
section  requires  a  verified  pleading  to  state,  in  terms,  that  the  allegation  is  made 
upon  information  and  belief  of  the  party,  in  every  case  where  it  is  not  made 
upon  the  personal  knowledge  of  the  person  verifying ;  and  that  an  allegation 
upon  information  and  belief  of  the  party  is  to  be  construed  to  mean  that  it  is 
made  upon  the  information  and  belief  of  the  person   verifying.    This  will 
enable  an  indictment  for  perjury  to  be  maintained  upon  a  false  allegation, 
irrespectively  of  the  question  whether  the  verification  is  made  by  the  psrtj,  or 
his  agent  or  attorney;  and  will  consequently  tend  to  prevent  false  pleadinj^ 
which  is  now  of  very  frequent  occurrence.    In  the  present  state  of  the  author- 
ities, the  cases  are  rare,  where  a  conviction  could  be  secured,  upon  an  indictment 
for  the  false  verification  of  a  pleading,  either  by  the  party  or  his  agent  or 
attorney,  especially  by  the  latter ;  and,  oonsequently,  the  necessity  for  verifica- 
tion is  rarely  a  substantial  impediment  to  falsehoo^^  where  the  person  making  it 
is  not  restrained  by  his  own  consoienoew    The  idea  that  this  rule  will  tend  to 
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cause  any  considerable  increase  of  the  bnlk  of  pleadings,  or  of  affidavits  of  verifi- 
cation, is  fallacioTis.  A  large  number,  perhaps  a  majority,  of  the  best  practition- 
ers now  adhere  to  it,  without  any  of  the  inconveniences  apprehended. 

See  the  note  to  the  next  section. 

This  and  the  last  section  have  been  taken  from  Go.  Proc,  §  157,  amended 
so  as  to  remove  obscurities  of  expression,  and  to  conform  the  provision  to  the 
amendments  made  in  previous  sections  of  this  article,  particularly  the  new 
section  524.  Among  other  changes,  it  will  be  noticed  that  the  requirement, 
that  the  agent  or  attorney  should  set  forth  his  knowledge  in  the  affidavit,  has 
been  omitted,  because  §  524  requires  that  the  pleading  should  show  whether 
he  makes  an  allegation  upon  knowledge,  or  upon  information  and  belief. 

(537. 

New  provision,  which  Explains  itself.  The  case  is  now  entirely  unprovided 
for. 

§538. 

New ;  in  accordance  with  the  existing  practice,  and  inserted  for  the  purpose 
of  excluding  this  case  from  those  where  exceptions  may  be  taken,  as  provided 
in  the  concluding  sections  of  this  title. 

§539. 

2  R  a,  174,  Part  3,  ch.  1,  tit  2,  §  41 ;  and  L.  1833,  ch.  14,  §  1  (2  Edm., 
181 ;  and  4  id.,  531 ;  omitted  from  3  R  S.,  5th  ed.).  These  provisions  have  been 
much  condensed,  but  their  substance  has  been  retained. 

§580. 

Co.  Proc,  §  163,  amended  so  as  to  allow  the  statute  to  be  cited  in  any  con- 
venient and  certain  manner,  and  by  omitting  the  words,  ^^  and  the  court  shall 
thereupon  take  judicial  notice  thereof". 

§581. 

Co.  Proc,  §  158,  amended  so  as  to  conform  its  provisions,  respecting  the 
verification,  more  closely  to  those  regulating  the  verification  of  a  pleading. 
Under  the  original  statute,  a  party  who  is  at  a  distance,  or  a  party  at  home, 
who  has  a  litigation  with  a  party  at  a  distance,  may  be  subjected  to  very  seri- 
ous and  unnecessary  inconvenience  and  delay,  before  the  verification  can  be 
procured,  where  the  facts  are  not  within  the  personal  knowledge  of  the  agent 
or  attorney. 

§533. 

Co.  Proc,  §  161. 
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§533. 

Co.  Proc,  part  of  §  162. 

§534. 

The  last  sentence  of  Go.  Proc,  §  162,  amended  by  substituting  ^Hhe  party 
may  set  forth  ",  in  place  of  "  it  shall  be  sufficient  for  a  party  to  give  ",  and  bj 
adding  the  last  sentence.  As  the  provision  stands  in  the  Code  of  Procedure,  it 
has  been  a  fruitful  source  of  controversy  and  conflict  of  decisions  (see  Voor- 
hies's  Code,  10th  ed.,  pp.  252,  253,  note  b) ;  and^  as  many  of  the  questions  to 
which  it  has  given  rise  are  yet  unsettled,  it  is  of  little  practical  value  to  the 
pleader.  The  concluding  sentence  is  according  to  the  exposition  of  the  mean- 
ing of  the  provision,  as  given  in  Conkling  y:  Gandallf  1  Eeyes,  331. 

§535. 

Go.  Proc,  §  164,  with  the  addition  of  the  concluding  sentence,  whi(^  is 
intended  as  a  substitute  for  §  165  of  that  statute.  In  the  next  section,  the  rak 
of  pleading,  which  the  latter  provision  establishes  in  libel  and  slander,  is  made 
applicable  to  all  actions  for  wrongs ;  but,  as  that  provision  was  intended  also  to 
change  a  rule  of  evidence,  which  obtained  only  in  those  actions  (see  the  report 
of  the  commissioners  on  practice  and  pleading,  pp.  156,  157),  it  was  thought 
that  prudence  required  the  addition  made  by  this  section. 

§536. 

Intended  to  extend  to  all  actions  for  wrongs,  and  to  an  action  for  breach  of 
promise  to  marry,  the  rule  of  pleading  established  in  libel  and  slander,  by  Ca 
Proc,  §  165,  and  to  remove  doubts  as  to  the  meaning  and  effect  of  that  section, 
suggested  by  various  cases.  See  DoUvin  v.  Wilder y  34  How.  Pr.,  488 ;  7  Rob., 
319 ;  and  other  cases  cited  in  Voorhies's  Code,  tenth  edition,  p.  254,  note  / 
Whether,  under  the  original  statute,  mitigating  circumstances  can  be  pleaded 
iu  any  action  sounding  in  tort,  except  slander  or  libel ;  and  the  effect,  at  the 
trial,  or  upon  the  assessment  of  damages,  of  an  omission  to  plead  them,  are 
questions  which  appear  to  be  yet  unsettled.  See  Foland  v.  Johnson^  16  Abb 
Pr.,  235  (wherein  some  of  the  numerous  cases,  decided  up  to  that  time,  are  col- 
lected and  discussed) ;  Harter  v.  Crill,  33  Barb.,  283 ;  Moore  v.  Devoy^  37  How. 
Pr.,  18.  It  is  believed  that  the  true  rule  is  to  be  found  in  this  section;  bnt^ 
in  any  event,  it  is  better  that  the  question  should  be  put  to  rest. '  As  the  sec- 
tion is  drawn,  the  plaintiff  can  demur,  if  the  facts  set  forth  are  insufficient  to 
mitigate  the  damages,  for  then  evidenoe  of  such  facts  will  not  be  'legally 
admissible  **. 

§  53r. 

This  section  is  a  substitute  for  the  following  section  of  the  Code  of  Proced- 
ure: 

*^  §  247.  If  a  demurrer,  answer,  or  reply  be  frivolous,  the  party  prejudiced 
thereby,  upon  a  previous  notice  of  Ave  days,  may  apply  to  a  judge  of  the  court 
either  in  or  out  of  the  court,  for  judgment  thereon,  and  judgment  may  be 
given  accordingly  '*. 
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That  section^  as  it  stands,  has  also  been  a  most  fruitful  source  of  controversy 
and  conflict  of  decisions;  and,  with  respect  to  most  of  the  questions  arising 
under  it,  the  practice  varies  in  different  districts,  and  perhaps  before  different 
judges  of  the  same  district.  See  Voorhies's  Code,  10th  ed.,  pp.  362-365.  It  is 
believed  that  the  substituted  section  will  settle  all  serious  questions.  The  pro- 
Tiaion  has  also  been  extended  so  as  to  include  a  complaint.  No  sufficient  rea- 
son is  perceived  for  the  omission  of  that  pleading,  in  the  original. 

Co.  Proc,  §  152,  amended  by  omitting  the  words,  "  and  irrelevant  *^  which 
were  added  in  1851,  and  have  served  no  useful  purpose,  proportioned  to  the 
confusion  which  they  have  created.  An  irrelevant  answer,  or  distinct  defence 
contained  in  an  answer,  is  necessarily  frivolous,  and  is  therefore  provided  for,  in 
the  last  section.  The  provision  cannot  properly  be  constmed  so  as  to  authorize 
the*striking  out  of  irrelevant  matter^  not  constituting  a  complete  defence ;  and  ' 
the  word,  "  irrelevant ",  therefore,  seems  to  be  superfluous,  both  in  the  original 
statute,  and  in  this  section. 

$339. 

Co.  Proc,  §  169. 

(340. 

Co.  Proa,  §  170. 

§  541. 

Co.  Proc,  §  171.    The  effect  of  the  provisions  revised  in  this  and  the  last  two 
sections  has  been,  upon  the  whole,  well  settled  by  the  courts. 

§549. 

Part  of  Co.  Proc,  §  172,  remodelled,  but  unchanged  in  its  apparent  meaning. 

§543. 

,    Part  of  the  same  section,  and  of  Go.  Proc,  §  146. 

§544. 

Co.  Proc,  §  177,  substituting  the  last  two  sentences,  for  "and  if  said  judg- 
ment be  set  up  by  the  plaintiff,  the  same  shall  be  without  prejudice  to  any  . 
provisional  remedy  theretofore  issued,  or  other  proceedings  had  in  said  action 
on  his  behalf".  As  this  provision  was  inserted  in  1866,  it  is  presumed  that  the 
particular  case,  for  which  it  was  doubtless  intended  to  provide,  has  already 
received  the  full  benefit  of  it;  and  probably  the  purposes  of  justice  would  have 
been  sufficiently  subserved  by  its  unconditional  repeal.  But  it  was  hoped  that 
another  amendment  might  be  avoided,  by  inserting  the  substituted  provisions, 
which  are  merely  declaratory  of  the  law. 

§545. 

This  and  the  next  two  sections  are  substitutes  for  the  f oUowmg^section.  of 
the  Code  of  Procedure,  as  stated  in  the  note  at  the  conclusion  of  this  chapter : 
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'^  §  160.  If  irreleyant  or  redundant  matter  be  inserted  in  a  pleading,  it  maj 
be  strioken  oat  on  motion  of  any  person  aggrieyed  thereby.  And  where  tiie 
allegations  of  a  pleading  are  so  indefinite  or  uncertain,  that  the  precise  nature 
of  the  charge  or  defence  is  not  apparent^  the  court  may  require  the  pleading 
to  be  made  definite  and  certain  by  amendment". 

§  546. 

See  the  note  to  the  next  section. 

§547. 

The  general  reasons,  which  induced  the  commissioners  to  recommend  the 
change  made  by  §§  545-547,  have  been  pointed  out  in  the  preliminary  note 
to  this  chapter,  and  it  will  sufi&ce  here  to  call  attention  to  some  of  the 
details  of  the  scheme.  (1)  The  presence  of  scandalous  matter  in  a  plead- 
ing is  added  to  the  recognized  objections  thereto,  in  accordance  with  Ihe 
ruling,  in  Mussina  v.  Clarke  17  Abb.  Pr.,  188,  and  Opdyhs  v.  Marble,  18  ii, 
266,  375,  that  the  former  power  of  the  court  to  expunge  such  matter  was  not 
affected  by  the  Code  of  Procedure.  But  a  general  revision  would  probablj 
affect  the  power,  unless  it  was  expressly  sayed.  In  accordance  with  the  former 
practice,  the  last  section  provides  that,  in  such  cases,  the  attorney  may  be  com- 
pelled to  pay  the  costs.  (2)  The  indefiniteness  or  uncertainty  to  which  excep- 
tion may  be  taken  is,  that  which  renders  the  allegation  or  denial  obscure,  not 
the  pleading^  as  in  §  160  of  the  Code  of  Procedure,  whence  have  arisen  so  many 
questions,  that  the  provision  is  of  but  little  practical  value.  (3)  The  general 
provision,  relating  to  non-compliance  with  this  act,  will  include  all  snch 
offences  as  a  failure  to  frame  the  pleadings  in  ordinary  and  concise  language, 
without  repetition  (this  takes  in  redundancy,  which  has,  therefore,  been  omitted 
as  a  special  ground  of  objection) ;  or  to  state  causes  of  action  or  defences 
separately ;  or  to  comply  with  any  of  various  other  provisions  in  this  and  sub- 
sequent chapters,  relating  to  the  form  and  contents  of  pleadings,  for  the  n^- 
lect  of  which,  there  has  hitherto  been  no  remedy,  or  no  certain  and  adeqnate 
remedy.  (4)  The  clause,  extending  the  right  of  exception  to  cases  where  the 
rules  are  violated,  throws  upon  the  courts  the  power  and  responsibility  of  pro- 
viding for  cases,  which  cannot  be  completely  reached  by  statutory  enactmentB; 
it  enables  them,  in  truth,  to  remove  all  other  defects  in  the  working  of  the 
present  system  of  pleading,  while  its  general  principles  are  abundantly  guarded 
by  express  provisions  of  the  statute,  if,  indeed,  any  safeguard  against  their 
violation  is  now  needed.  (5)  The  interposition  of  exceptions,  on  account  of 
trifling  objections,  is  guarded  against,  by  preventing  the  exception  from  operat- 
ing as  a  stay  of  proceedings ;  by  the  speed  with  which  the  other  party  can 
dispose  of  the  exceptions;  and  by  the  provisions  respecting  costs. 
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CHAPTER  VII. 

GENERAL  PROVISIONAL  REMEDIES  IN  AN  ACTION. 

■ 

TITLE      I. —  Ajbbest,  psKDma  ths  action,  and  PBOOEEDmas  thbbettpon. 

TITLE    IL— Injunction. 

TITLE  III. —  Attachment  of  propebty. 

TITLE  lY. —  Otheb  pboyibional  bemedies  ;  general  and  miscellaneous 

PBOVIBIONS. 

{Menxorandwnu — ^As  the  proceedings  to  replevy  personal  property  can  be 
taken  in  only  one  species  of  action,  the  provisions  relating  thereto  are  omitted 
from  this  chapter,  and  will  be  placed,  with  the  others  relating  exclnsively  to 
that  action,  in  one  of  the  chapters  which  will  complete  the  Gode  of  Bemedial 
Justice.] 

TITLE  L 

Arrest,  pending  the  action^  and  proceedings  thereupon. 

Axncsjt  1.  Cases  where  an  order  of  arrest  may  be  granted,  and  persona  liable  to  arrest. 
2.  Granting,  executing,  and  vacating  or  modlfjing  the  order  of  arrest. 
8.  Distharglng  the  defendant  upon  bail  or  deposit ;  Jostlflcation  of  the  ball  and 

disposition  of  the  deposit. 
4.  Charging  and  discharging  ball. 

ARTICLE  FIRST. 

Cases  whebb  an  Obdeb  of  Abbbst  mat  be  gbantbd,  and  Pebsons  liable  to  Abbest. 

[Pbeliminaby  Note. —  It  was  the  aim  of  the  commissioners,  in  this  article, 
to  settle  the  tronblesome  questions  which  have  arisen,  respecting  the  necessity 
or  propriety  of  inserting  in  the  complaint,  the  allegations  upon  which  depends 
the  right  to  arrest  the  defendant,  and  the  consequences,  if  they  are  inserted,  of 
failing  to  prove  them  at  the  trial.    To  this  disiy,  these  questions  are  not  entirely 
settled ;  and,  even  when  the  true  rule  can  be  theoretically  ascertained  from  the 
numerous  decisions  on  the  subject,  its  practical  application  is  often  very  diffi- 
cult  and  uncertain.    It  is  believed  that  the  following  provisions  prescribe 
clearly  the  rule,  in  all  cases,  and  generally  in  accordance  with  the  weight  of 
authority.    While  remodelling,  for  that  purpose,  section  179  of  the  Gode  of 
I^n>cedure,  the  occasion  has  been  embraced  to  remove  several  instances  of  inac- 
curacy and  obscurity  of  language,  to  be  found  in  its  provisions,  taking  great 
,    <^are  not  to  give  rise  to  any  new  questions  of  difficulty,  by  changing  that  per- 
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tion  of  the  phraseology  which  has  been  satisfactorily  exponnded  by  jndieid 
decisions. 

The  following  words  have  been  omitted  from  subdivision  1^  of  that  section: 

^'In  an  action  for  the  recovery  of  damages  on  a  caase  of  action  not  ariang 
out  of  contract,  where  the  defendant  is  not  a  resident  of  the  State,  or  is  about 
to  remove  therefrom  '^ 

This  clause  (without  the  qualification  as  to  non-residence,  etc.)  constitated 
the  whole  of  subdivision  1  of  the  corresponding  section  (154)  of  the  Cod«  of 
1848 ;  and  was  evidently  intended  to  cover,  by  general  words,  the  cases  after- 
wards specially  enumerated,  by  provisions  added  to  that  and  subsequent  clauses. 
Since  the  amendments  of  1849  and  1851,  it  is  believed  that  there  have  been  no 
decisions,  where  it  was  held  that  the  right  to  arrest  the  defendant  depended 
upon  the  clause  in  question,  except  in  an  action  for  fraudulent  representations 
as  to  the  means,  etc.,  of  a  third  person  {Smith  v.  Corlner&,  2  Bosw.,  634,  decid- 
ed in  1859),  and  in  an  action  against  an  innkeeper  for  fi^oods  lost  by  a  goest 
{People  V.  WiUetty  26  Barb.,  78).  The  former  decision  led  to  the  amendment 
of  1863,  which  consisted  of  adding,  to  subd.  4  of  §  179,  the  words,  <'  or  when 
the  action  is  brought  to  recover  damages  for  fraud  or  deceit '';  under  which 
amendment,  it  has  been  very  properly  held,  that  it  is  no  longer  requisite,  in  sndi 
an  action,  to  show  non-residence,  or  an  intention  to  remove  from  the  State. 
Hazlett  V.  Oill^  19  Abb.  Pr.,  353,  A.  D^  1865.  As  regards  an  action  against 
an  innkeeper,  Peoph\.  Willett  is  doubtless  correct,  in  holding  that  it  is  founded 
on  the  custom,  and  not  upon  contract  {Hulett  v.  Stoifty  33  N.  Y.,  571) ;  bntit 
will  be  observed  that,  in  such  an  action,  and  in  all  other  cases  (if  there  arean?)^ 
which  may  fall  within  the  clause  referred  to,  inasmuch  as  the  right,  to  issue 
execution  against  the  person,  depends  upon  the  existence  and  service  of  f 
previous  order  of  arrest  (Go.  Proc,  §  288),  the  nature  of  the  final  process  is 
regulated,  not  by  the  nature  of  the  action,  but  by  the  defendant's  non  resi- 
dence or  intention  to  depart  from  the  State,  pending  the  action.  The  inconsist- 
ency, with  sound  principles,  of  such  a  result,  and  the  fact  that  the  provisioD 
has  become  almost  obsolete,  have  been  deemed  sufficient  reasons  for  dropping 
the  clause  altogether. 

This  article  also  disposes  of  some  other  vexed  questions,  such  as  those  aris- 
ing upon  the  writ  of  ne  exeat,  and  the  recovery  of  a  foreign  judgment  for  the 
same  cau^e  of  action.] 

§548. 

Prepared  as  a  substitute  for  Co.  Proc,  §  178.  The  language  has  been  care- 
fully chosen  so  as  to  exclude  the  cases,  where  fugitives  may  be  arrested  under 
the  IT.  S.  constitution  and  laws,  or  without  the  intervention  of  a  magistrate, 
as  where  bail  arrest  their  principal  as  a  fugitive  from  another  state.  The  lart 
sentence  has  been  added  to  the  commissioners'  original  draft  of  the  corre- 
sponding section  (§  537),  because  an  able  writer,  commenting  upon  the  draft, 
has  expressed  a  doubt,  whether,  notwithstanding  the  broad  language  of 
the  remainder  of  the  section,  and  the  substitute  for  a  ne  6xeat,  provided  io 
§  560,  subd.  5,  that  writ  might  not  be  used.  6  Alb.  L.  J.,  315,  316.  The 
question,  whether  the  writ  of  ne  exeat  was  abolished  by  the  Code  of  Fro- 
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cedare,  is  still  open.  Many  authorities  hold  that  it  may  still  b^  issued. 
Forrest  v.  Forresty  10  Barb.,  46  ;  Bushnell  v.  Bushnelly  7  How.  Pr.,  389 ;  S.  C, 
on  appeal^  36  Barb.,  399;  Bechmth  t.  Smithy  4  Lans.,  182;  Rogers  y.  Mich. 
S.  <6  N.  I.  R.  R.  Go.y  28  Barb.,  539  ;  Neville  v.  Nevilhy  22  How.  Pr.,  500.  On 
the  other  hand,  other  authorities  hold  that  it  was  abolished  by  the  Code  of  Pro- 
cedure. Fhiller  v.  Emericy  2  Sandf.,  626 ;  Johnston  v.  Johnston,  16  Abb.  Pr.,  43  • 
and  see,  per  Allen,  J.,  in  Fellows  v.  HeermanSy  13  Abb.,  N.  S.,  1,  decided  in 
1870.  See  also  2  Wait's  Prac,  272,  273 ;  and  the  notes  to  §§  660,  561  and  675, 
post  Even  if  the  question  was  free  froni  doubt,  it  seemed  eminently  proper  to 
remove  the  anomaly  of  retaining,  in  this  particular  case,  a  remedy  so  incousist 
ent  with  the  principles  of  the  existing  practice,  in  analogous  cases. 

(549. 

This  section  contains  all  the  cases  specified  in  §  179  of  the  Code  of  Pro- 
cedure, as  amended  by  L.  1876,  ch.  28,  §  1,  in  which  the  .right  to  an  arrest 
depends  upon  the  nature  of  the  action  ;  and,  although  the  arrangement  and 
structure  of  the  text  of  the  original  section  have  been  considerably  altered, 
with  a  view  to  greater  perspicuity,  a  careful  examination,  in  connection  with 
the  definitions  contained  in  g  2  of  the  temporary  act,  will  show,  that  its  substan- 
tial meaning  has  been  retained,  except  that,  in  subd.  2,  the  word,  "  personal " 
has  been  added, between  "conversion  of",  and  ** property*', in  accordance  with 
the  ruling,  in  Merritt  v.  Oarp&ntevy  3  Keyes,  142.    But,  in  the  other  place 
where  the  word,  "  property  '*  is  used,  it  is  supposed  that  the  statute  intended  to 
include  real,  as  well  as  personal  property.    The  essential   language  of  the 
amendment  of  1875,  has  been  literally  followed,  out  of  respect  to  its  reputed 
draftsman ;  although,  probably,  it  could  be  advantageously  condensed.    The 
only  changes,  made  in  th.e  phraseology,  are  those  required  to  adapt  the  pro- 
vision to  the  grammatical  structure  of  the  section. 

§  550. 

Subd.  1  consists  of   Co.  Proc,  §  179,  subd.  3,  unchanged   in  substance. 

Subd.  2  consists  of  a  portion  of  subd.  4,  and  the  whole  of  subd.  6  of  the  same 

section.    A  literal  reading  of  subd.  5,  of  the  Code  of  Procedure,  authorizes  an 

arrest  of  the  defendant  in  any  action,  where  he  has  disposed  of  his  property 

with  intent  to  defraud  his  creditors,  whether  such  disposition  was  made  with 

intent  to  defeat  the  plaintiff's  remedy  or  not,  and  even  where  such  disposition 

was  made  long  before  the  debt  in  suit  was  contracted.    The  statute  obviously 

meant  to  limit  the  right  of  arrest,  to  cases  where  the  fraud  has  been  committed, 

or  is  intended  against  the  plaintiff's  rights;    and  the  provision  has  been 

amended,  accordingly.     By  the  incorporation  of  subd.  6,  into  this  subdivision, 

its  operation  is  somewhat  limited,  as  this  subdivision  is  confined  to  actions 

founded  upon  contract ;  but,  in  most  actions  for  wrongs,  the  right  of  arrest  is 

given  by  the  previous  section,  and,  in  equitable  actions,  an  injunction  may  be 

obtained  upon  the  same  grounds.    Besides,  a  warrant  of   attachment  can 

nearly  always  be  obtained,  and  it  is  a  more  effectual  remedy.    Subd.  3  is  a 

Bubetituti*  for  the  remainder  of  subd.  4,  of  the  Code  of  Procedure,  which 

reads:  "When  the  defendant  has  been  guilty  of  a  fraud        .        .        .        - 
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in  concealiDg  or  dispoaing  of  the  property  for  the  takingi  detention  or  oon- 
version  of  which  the  action  is  brought  '\  The  last  sentence  has  been  added, 
only  for  greater  caution.  Subd.  4  consists  of  part  of  snbd.  2  of  the  same  section. 
The  original  is  exceedingly  obscure,  and  has  led  to  more  perplexity,  upon  the 
question  mentioned  in  the  preliminary  note  to  this  title,  than  any  other  provision 
of  the  section.  It  is  believed  that  this  subdivision  (4)  expresses  its  true  con- 
struction, although  the  commissioners  hesitated  as  to  whether  it  was  intended 
to  exclude  an  action  to  recover  a  chattel.  As  amended,  it  will,  doubtless,  be 
construed  to  include  actions  relating  to  real  property  ^'  fraudulently  misap- 
plied *\  Subd.  5  provides  a  substitute  for  the  writ  of  ne  exeat  It  has  been 
framed,  with  special  reference  to  the  language  of  the  second  and  third  sentences 
of  §•  285  of  the  Code  of  Procedure;  the  word,  ^Manger"  was  suggested  by  a 
remark  of  the  court,  in  Mattocks  v.  TVetnainj  3  Johns.  Gh.,  76,  and  the  word, 
<'  ineffectual  '^  by  Go.  Proc.,  g  219.  By  the  provisions  of  the  next  section,  the 
court,  only,  can  grant  the  order  of  arrest,  in  cases  under  this  subdivision ; 
whereas,  by  the  provisions  of  §  656,  post,  a  judge,  out  of  court,  may  grant  it,  in 
all  other  cases.  Hence  the  expressidn,  "  a  case  where  the  order  of  arrest  can 
be  made  only  by  the  court",  which  is  frequently  used  in  subsequent  sections 
of  this  title,  refers  exclusively  to  a  case  where  the  remedy  was  formerly  by  a 
writ  of  ne  exeat. 

§551. 

As  stated  in  the  note  to  the  last  section,  this  section  applies  only  to  the  sub- 
stitute for  a  ne  exeat.  It  is  said,  in  Pratt  v.  WelU^  1  Barb.,  425,  that  writs  of 
ne  exeat  are  in  the  discretion  of  the  court,  and  should  always  be  granted 
with  extreme  caution  ;  and,  although  other  cases  hold  that  they  are  of  right 
( Oibert  v.  Colty  Hopkins,  496),  the  former  doctrine  seems  to  be  more  in  accord- 
ance with  the  temper  of  the  profession  and  the  public.  But  they  may  be 
granted  after  judgment,  and  even  pending  an  appeal  {Dunham  v.  Jackson^  1 
Paige,  629) ;  ttnd,  as  this  power  may  be  essential  to  their  utility,  it  has  been 
retained.  There  is,  at  least  among  the  judges  in  the  city  of  New- York,  a 
difference  of  opinion  and  of  practice  upon  the  question  whether,  in  some  other 
cases,  orders  of  arrest  are  discretionary  or  of  right ;  this  section  is  intended 
to  settle  the  question,  in  accordance  with  the  opinion  and  practice  generally 
prevailing.  The  discretionary  power  to  fix  the  amount  of  bail  should  suffice  to 
discourage  frivolous  applications.  A  clause  has  been  inserted,  at  the  end  of 
§  557,  post,  expressly  permitting  facts  to  be  stated,  which  affect  the  amount 
of  bail. 

§559. 

Kew;  intended  to  settle  a  question  upon  which  the  decisions  conflict: 
Wanzer  v.  DeBaun,  1  B.  D.  Smith,  261 ;  Arthurton  v.  Dalley,  20  How.  Pr., 
311;  Ooodrich  v.  Dunbar^  17  Barb.,  644;  Mallory  y.  Leach,  23  How.  Pr.,  507; 
Goodale  v.  Finn,  2  Hun,  151. 

§553. 

Last  sentence  of  Go.  Proc,  §  179.    The  exception,  in  cases  of  ne  exeat,  is 
supposed  to  be  in  accordance  with  the  existing  law. 
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§554. 

Kew ;  prepared  in  consequence  of  a  suggestion^  by  the  Hon.  Lerot  Moboast, 
that  such  cases  ought  to  be.  provided  for. 

§  555. 

Modelled  upon  2  B.  S.,  348,  Part  3,  ch.  6,  tit.  1,  §  9  (2  Edm.,  859),  su'bsti- 
tnting  the  last  clause,  for  the  words,  **  unless  they  shall  have  incurred  a  per- 
sonal obligation  to  pay.  the  debt  or  demand  claimed  ".  The  section  is  omitted 
from  the  fifth  edition  of  the  S.  S. 


ARTICLE  SECOND. 

ORAirriNG,   EXECUTING,  AND    VACATINO   OR  MODIFTmO  THE  ORDBR  OF  ARRBST. 

$556. 

Co.  Proc.,  §  180.  The  words, "  any  county  judge  "  (in  the  original,  "  a  county 
judge*')  accord  with  iihe  ruling,  in  Kennedy  v.  Simmons,  1  Hun,  603.  See  also 
§§  606  and  638,  post 

$  557. 

Following  Go.  Proc,  §  181,  with  some  modifications,  chiefly  rendered  neces- 
sary by  the  reconstruction  of  §  179. 

$558. 

From  Go.  Proc,  §  183,  with  modifications  rendered  necessary  by  the  recon- 
fitmction  of  §  179. 

$559. 

Co.  Proc.,  first  sentence  of  §  182,  amended  by  excepting  the  case,  provided 
for  by  the  amendment  made  by  L.  1875,  ch.  28,  §  1.  Probably,  this  exception 
is  covered  by  the  general  provision  that  the  people,  eta,  need  not  give  security, 
contained  in  §  11  of  the  temporary  act ;  but  there  may  be  cases  to  which  the 
latter  provision  will  not  apply.  The  last  sentence  is  included  in  a  general  pro- 
vision in  ch.  8.  See  §  812,  post  This  section  will  not  apply  to  the  substitute 
for  a  ne  exeafc,  as,  in  that  case,  the  order  can  be  granted  only  by  the  court 

§560. 

New ;  intended  to  cover  the  case  of  a  ne  exeat 

$561. 

Co.  Proc,  part  of  §  183,  with  several  amendments  of  which  only  the  tollow- 
ing  call  for  special  notice.  The  second  and  third  sentences  have  been  added. 
The  former  expressly  requires  the  order  to  state  the  grounds  of  arrest,  so  as  to 
harmonize  the  provision  with  similar  provisions,  relating  to  other  provisional 
remedies,  and  with  §  568,  post,  whereby  the  plaintiff,  in  opposing  a  motion  to 
vacate  an  order  of  arrest,  made  upon  proof  on  the  part  of  the  defendant,  is  in 
general,  confined  to  the  grounds  of  arrest  recited  in  the  order.     Probablv,  the 
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original  section,  as  it  stands,  authorizes  a  general  direction  to  a  sheriff  as  pre- 
scribed in  the  third  sentence ;  but  it  is  otherwise  construed  in  practice.  Such 
a  direction  is  in  many  cases  very  convenient,  and  can  do  no  harm.  The  require- 
ment that  the  order  must  be  returned  to  the  attorney,  at  a  specified  time  and 
place,  has  been  omitted.  It  is  provided  that  the  attorney  may  fix  the  time 
within  which  the  order  must  be  executed,  as  he  may  do,  for  the  service  of  a 
summons.  See  §  425,  ante.  Sections  577  and  590,  post,  provide  for  returning 
the  order,  etc.,  to  the  clerk's  office.  It  seems  that  the  provision  of  the  original, 
limiting  the  time,  rarely,  if  ever,  serves  any  useful  purpose;  and,  as  the 
provision,  requiring  the  order  to  be  returned  to  the  attorney,  has  been  nullified 
by  the  judges,  upon  two  successive  revisions  of  the  Sules,  it  has  been  omitted 
from  the  statute ;  especially  as  the  judges  seem  to  have  the  best  of  the  argu- 
ment   See  Bule  6  of  1875. 

§  569. 

Ca.  Proc,  §  184,  amended  by  the  addition  of  the  last  sentence. 

§  563. 

Go.  Proc,  first  clause  of  §  185. 

§564. 

lifew ;  conforming,  substantially,  to  the  provision^  for  the  discharge  of  wit- 
nesses arrested,  contained  in  ch.  9  (§§  861  and  862).  See,  also,  the  note  to  the 
next  section. 

§565. 

2  R  S.,  290,  Part  3,  ch.  3,  tit.  2,  §  86  (3  R  S.,  5th  ed.,  480  ;  2  EduL,  300), 
remodelled.  The  statutes  contain  various  other  provisions,  granting  special 
privileges  from  arrest :  as  to  members  and  officers  of  the  legislature,  during  the 
session,  1  R  S.,  154  (1  R  S.,  5th  ed.,  455 ;  1  Edm.,  152) ;  electors,  on  election  day, 
L.  1842,  ch.  130,  §  4  (1  R  S.,  5th  ed.,  418 ;  1  Edm.,  116) ;  militiamen,  on  parade 
days,  etc.,  1  R  S.,  303  (1  R  S.,  5th  ed.,  742;  1  Edm.,  276),  and  L.  1870,  cL 
80,  §  257  (7  Edm.,  640) ;  members  of  police,  when  on  duty,  L.  1864,  ch.  403, 
§  34  (6  Edm.,  274) ;  L.  1865,  ch.  554,  §  27  (6  Edm.,  509) ;  L.  1866,  ch.  484, 
§  30  (6  Edm.,  757) ;  and  forbidding  arrests  on  particular  days,  as  on  Sunday, 
1  R  S.,  675 ;  (2  R  S.,  5th  ed.,  935  ;  1  Edm.,  628) ;  but  they  are  so  connected  with 
other  subjects  that  it  was  deemed  inexpedient  to  attempt  to  sepamte  them,  for 
insertion  here.  The  clause  at  the  commencement  of  the  last  section  will  pre- 
serve them  in  force,  until  they  can  be  revised. 

§566. 

Substituted  for  so  much  of  the  last  sentence  of  Co.  Proc,  §  183,  as  is  not 
provided  for  in  the  next  section ;  with  the  addition  of  the  clause  excepting 
cases,  where  the  order  is  a  substitute  for  the  writ  of  ne  exeat  It  is  unnecessary 
to  provide  expressly  that  a  defendant,  arrested  before  answer,  in  a  case  speci- 
fied in  this  section,  may  have  twenty  days  within  which  to  move  to  vacate  the 
order  of  arrest,  as  the  next  section  allows  him  to  do  so,  at  any  time  before 

judgment. 
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Part  of  the  same  provision  of  Go.  Proo.,  and  id.,  §  204,  consolidated ;  and 
amended  by  inserting  the  danse,  allowing  a  motion  to  increase  the  secnritj 
given  by  the  plaintiff  and  by  adding  the  last  two  sentences. 

This  section  is  a  substitute  for  Go.  Proc,  §  205.  It  is  designed  to  settle 
certain  questions  which  have  arisen,  under  that  section  and  §  204 ;  as,  whether, 
in  an  action  in  the  supreme  court,  a  county  judge  may  vacate  an  order  of 
arrest  which  he  has  granted,  Sogers  v.  McElhone,  12  Abb.  Pr.,  292 ;  S.  G., 
20  How.  Pr.,  441 ;  whether  the  motion,  if  made  upon  notice,  can  be  made  at 
chambers  before  any  judge  of  the  court,  except  the  one  who  granted  the  order, 
id.;  and  whether,  in  a  like  case,  the  plaintiff  can  sustain  his  order  of  arrest, 
upon  new  grounds,  Scott  v.  WiUiams,  23  How.  Pr.,  393;  Stelle  v.  Palm&r^ 
7  Abb.  Pr.,  181 ;  Chambers  v.  Durand^  1  Jones  &  S.,  494 ;  and  cases  referred 
to,  in  the  note  to  section  570,  post 

ft  S69. 

See  the  note  to  the  next  section. 

ft  370. 

The  questions,  which  this  and  the  last  section  are  intended  to  settle,  have 
been,  it  is  well  known,  a  most  fruitful  source  of  controversy.  The  cases  are 
too  numerous  to  be  cited  with  any  profit  in  this  note;  the  substance  of  them 
will  be  found  in  the  notes  to  Voorhies's  Gode,  10th  ed.,  pp.  302, 303.  The  princi- 
ples enunciated  in  these  sections  necessarily  result,  it  is  believed,  from  the 
decisions  which  have  the  greatest  weight  of  authority.  As  the  order  can 
never  be  granted  without  presumptive  proof  of  the  allegations  of  the  com- 
plaint, and  as  the  defendant  has  always  the  right  to  contest  those  allegations 
at  the  trial,  it  is  eminently  proper  that  the  issues,  arising  thereon,  should  never 
be  litigated  upon  the  motion,  except  with  reference  to  the  amount  of  bail,  or 
of  the  plaintiff's  security.  It  was  not  in  accordance  with  the  commissioners' 
notions  of  propriety,  that  the  defendant's  liability  to  be  imprisoned  after  judg- 
ment, in  cases  where  it  does  not  depend  upon  the  nature  of  the  action,  should 
be  finally  determined  upon  a  motion;  but  such  is  the  law,  apparently  with  the 
approbation  of  the  profession :  and  they  considered  that  they  could  not  propose 
to  change  it,  without  suggesting  additional  innovations  in  other  parts  of  the 
statutes,  and  transgressing  the  rules  which  they  had  adopted  for  their  guidance. 
A  clause  has  been  added,  at  the  end,  giving  the  power  to  appoint  a  referee  to 
take  further  proofs. 

•  This  section,  it  is  believed,  states  the  correct  practice,  and  is  designed 
chiefly  to  secure  uniformity;  but  the  last  clause  is  intended  to  abrogate  a 
doctrine  which  finds  some  countenance,  in  the  head  note,  at  least,  of  Stelle  v. 
Palmer^  7  Abb.  Pr.,  181 ;  namely,  that  the  plaintiff  may  rely  upon  one  ground 
to  procure  the  order  of  arrest,  and  then  set  forth  a  different  ground  in  his 
complaint 
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iS79. 

Go.  Froc.^  part  of  §  288,  ametided  bo  as  to  conform  its  langnage  >nd  pro> 
Tisions  to  those  of  the  other  seotions  of  this  article.  The  original  proTisioa 
consists  of  an  amendment  made  in  1870,  covering  a  case  which  was  alreadj 
much  better  provided  for,  in  2  R  S.,  656,  Part  3,  ch.  8,  tit  17,  §§  36  and  37 
(3  R  S.,  6th  ei,  870 ;  2  Edm.,  577).  In  Wells  v.  Jones,  2  Abb.  Pr^  20,  it 
was  very  properly  held  that  these  sections,  of  the  R  8.,  are  in  force,  and  that 
the  application  might  be  made  to  a  jadge  in  the  county  where  the  defendant 
was  imprisoned.  One  of  the  amendments  contained  in  this  section  is  designed 
to  restore  this  privilege,  which  is  apparently  abrogated  by  the  change  made  in 
1870. 

ABTICLE  THIRD. 

DiSCHABGZNO   THB   DEFENDANT  T7P0N   BAIL  OB  DSPOSTT;  JUSTIFICATION  OT  THE    BaIL 

AND  DiSFOSITION  OT  THE  DEPOSIT. 

§  573. 

Go.  Proc,  §  186,  amended  by  inserting  the  exception,  relating  to  a  ease 
where  the  order  is  a  substitute  for  a  ne  exeat,  and  by  adding,  after  ''  execution  ", 
the  words,  ^'against  his  person".  It  is  supposed  that  such  an  execution  is 
intended,  in  the  original ;  but  there  is  room  for  a  question  of  some  importance 
thereupon.  ■"* 

iS74L. 

New.  Prepared  to  check  a  practice,  which  has  grown  up  in  some  counties, 
of  refusing  to  allow  a  defendant  to  give  bail,  after  judgment  but  before  execu- 
tion. It  is  asserted  that,  in  such  cases,  some  sheriffs  refuse  to  take  any  security, 
except  a  bond  for  the  limits.  The  original  statute  appears  to  be  sufficiently 
explicit  to  prevent  this  abuse ;  but,  as  it  has  grown  up  in  spite  of  the  statute,  it 
has  been  expressly  prohibited  in  this  section. 

§  575. 

Prepared  as  a  substitute  for  Co.  Proa,  §  187.    The  words,  "  in  the  sum 
specified  in  the  order  of  arrest '',  added  to  the  introductory  sentence,  supply  a 
striking  omission  of  the  original  statute,  so  as  to  accord  with  the  general 
practice.    Without  them,  there  is  at  least  room  for  an  argument,  that  the  bail 
are  liable  for  the  whole  amount  of  the  judgment,  even  where  it  exceeds  the  sum 
mentioned  in  the  order  of  arrest.    The  first  subdivision  prescribes  the  form  of 
undertaking  to  be  given,  upon  an  arrest  made  pursuant  to  the  substitute  for 
a  ne  exeat.    Under  the  former  chancery  practice,  the  bond  was  conditioned 
that  the  defendant  would  not  leave  the  State  without  permission ;  but  the 
ne  exeat  might  be  discharged,  of  course,  upon  his  giving  a  bond  with  security, 
to  answer  the  bill,  *'  and  to  render  himself  amenable  to  the  process  of  the 
court  pending  the  litigation,  and  to  such  process  as  may  be  issued  to  compel  a 
performance  of  the  decree*'.    1  Barb.  Ch.  Pr.,  654,  655.    As  special  man- 
dates in  equity  proceedings  are  now  rarely  enforced  hj  process j  a  change  in  the 
form  of  the  undertaking  seems  to  be  required.    The  second  subdivision  is  made 
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somewhat  broaaer  than  the  corresponding  portion  of  the  original,  for  the  latter 
indades  only  the  case  mentioned  in  subd.  3  of  g  179  of  the  Oode  of  Procedure; 
whereas  the  former  includes^  not  only  snbd.  1  of  §  550,  ante,  bnt  also  an  action 
for  a  chattel,  within  snbd.  4  of  the  same  section.  As  regards  the  third  sab- 
division,  which  prescribes  the  form  of  the  undertaking  in  ordinary  cases,  it  will 
be  noticed  that  the  requirement,  that  it  shall  provide  that  the  defendant  will 
render  himself  amenable  to  process  issued  ^Muring  the  pendency  of  the  action  ^\ 
has  been  omitted.  The  undertaking  in  use,  under  the  Oode  of  Procedure,  has 
remained  precisely  as  it  was  first  prepared  by  the  commissioners  (§  16^5  of  the 
proposed  Code  of  1848),  who  intended  to  abolish  the  ne  exeat  (proposed  Oode 
of  1848,  p.  161 ;  proposed  Oode  of  1850,  p.  284),  and  evidently  borrowed  the 
form  of  their  undertaking,  from  the  bond  given  to  discharge  the  ne  exeat. .  But 
when  the  courts  held  that  the.ne  exeat  was  not  abolished,  the  undertaking,  to 
be  amenable  to  process  issued  pending  the  action,  became  practically  nugatory. 

§  576. 

Prom  2  R  S.,  380,  Part  3,  ch.  6,  tiJ.  6,  §  20  (3  B.  S.,  6th  ed.,  662;  2  Edm., 
395),  amended  by  substituting  "  the  sheriff  *^  for  "  any  person  interested  in  the 
suit  in  which  such  bail  shall  be  given  '\  and  by  adding  the  last  sentence.  Under 
this  amendment,  the  examination  will  often  avoid  an  exception  to  the  bail 

S  S77. 

Co.  Proc,  §  192,  amended  so  as  to  correspond  to  the  changes  made  in  §  561, 
ante.    The  last  sentence  is  new. 

$578. 

Co.  Proc.,  §  193,  unaltered  in  substance,  except  by  the  addition.of  the  clause, 
at  the  end  of  the  first  sentence,  which  follows  Bule  8. 

i  S79« 

Co.  Proc,  §  194,  amended  by  omitting  the  words,  "  or  a  justice  of  the  peace  '*, 
after  '^  judge  ^\  in  the  second  subdivision.  It  has  been  held,  repeatedly,  that  this 
section  of  the  Oode  of  Procedure  did  not  supersede  the  common-law  rules,  dis- 
qualifying certain  persons  from  becoming  bail.  For  this  reason,  it  has  been 
left  substantially  unaltered,  although,  if  the  question  was  new,  perhaps  pru- 
dence might  require  some  safeguard  against  the  contrary  construction.  The 
provision,  relating  to  a  justice  of  the  peace,  has  been  omitted,  because,  in  1851, 
the  legislature  amended  §  193  of  the  Oode  of  Procedure,  so  as  to  abrogate  the 
permission  to  give  notice  of  justification  before  that  officer ;  but  §§  194, 195, 
and  196  of  that  statute  were  not  altered, -doubtless  through  inadvertence. 

SS80. 

Co.  Proc,  §  195,  amended  by  striking  out,  in  two  places,  the  reference  to  ^^  a 
justice  of  the  peace  ",  for  the  reason  stated  in  the  note  to  the  last  section;  and 
by  adding  the  second  sentence. 

SS81. 

Co.  Proc,  S  196.  amended  by  omitting  "or  justice  of  the  peace.** 
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§589. 

Co,  Proc,  §  197,  omitting,  after  "  may  **,  the  words, "  at  the  time  of  his  arrest". 
They  introduce  a  qualification  for  which  no  good  reason  is  perceived,  and  ate, 
besides,  inconsistent  with  Go.  Proa,  g  186. 

§  583. 

Co.  Proc,  §  198. 

§584. 

Co.  Proc.,  §  199,  amended  by  substituting  the  words,  '^  expiration  of  tiie 
right  to  be  discharged  on  bail  **,  for  the  word,  "  judgment ",  and  dropping  "  by 
the  sheriff'',  in  the  last  line.  By  the  express  terms  of  the  last  section,  the 
money  will  almost  invariably  have  passed  out  of  the  sheriff's  hands. 

§585. 

Prepared  as  a  substitute  for  Co.  Proc,  §  200.  The  points  of  difference,  be- 
tween the  two,  cannot  be  briefly  stated;  a  comparison  of  them  will  point  out 
the  defects  of  the  original  provision ;  and  it  is  believed  that  the  changes  made 
will  recommend  themselves,  without  argument. 

§  586. 

New.  It  was  held,  in  Salter  v.  Weiner,  6  Abb.  Pr.,  191,  that  money,  deposited  in 
lieu  of  bail,  and  afterwards  ordered  to  be  refunded,  might  be  levied  upon,  under 
a  .warrant  of  attachment  against  the  property  of  the  defendant;  although  it 
appeared  that  the  money  was  temporarily  advanced  by  a  third  person,  till  the 
defendant  could  find  baiL  Although  this  decision  was  reversed  at  general  term, 
Hermann  v.  Aaronson,  8  Abb.,  N.  S.,  15*5  (see  pp.  157  and  158),  no  opinion  was 
delivered,  and  the  subject  is  involved  in  considerable  obscurity.  It  seems 
proper  that  the  statute  should  expressly  provide,  in  some  form,  for  the  protec- 
tion of  a  third  person,  who  is  willing  to  come  to  the  aid  of  the  defendant; 
for  which  purpose  this  section  has  been  framed,  with  sufficient  guards,  ii^  ^ 
believed,  against  the  possibility  of  abuse. 

§587. 

Co.  Proc,  §  201,  amended  so  as  to  correspond  to  the  preceding  sections,  and 
by  omitting  the  words,  '^  an  order  or'',  in  the  last  line,  for  the  reason  stated  in 
the  note  to  §  576,  ante. 

§  588. 

Co.  Proc,  §  202. 

§580. 

Co.  Proc,  §  208. 

§590. 

New.    See  g  561,  ante,  and  the  note  thereto. 
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ABTICIiE  FOURTH. 

CSASOINa   AlfHE)  DISCHABGING  BAIL. 

§591. 

First  and  last  clauses  of  Go.  Proc,  §  188,  unaltered  in  substance^  except  that 
the  wordSj  "  the  expiration  of  the  time  to  answer,  in  an  action  against  them '' 
have  been  substituted,  in  place  of  **  a  failure  to  comply  with  their  undertak- 
ing^'. As  the  section  stands  in  the  Code  of  Procedure,  this  provision  is  incon- 
sistent with  §§  189  and  191,  of  that  statute,  and  with  some  provisions  of  the 
R  S.,  which  have  been  incorporated  into  subsequent  sections  of  this  article.  In 
consequence  of  this  inconsistency,  the  court  of  appeals  held,  in  Cozine  v.  Walter ^ 
55  N.  Y.,  304,  that,  after  an  action  had  been  commenced  against  the  bail,  they 
could  not  surrender  the  defendant,  under  §  188  of  the  Code  of  Procedure,  but 
that  they  must  proceed  under  %  E.  S.,  380,  Part  3,  ch.  6,  tit  6,  §§  21  and 
22  (3  B.  S.,  5tli  ed.,  663 ;  2  Edm.,  395),  which  provisions  this  section  enables 
the  legislature  to  repeal,  as  the  ruling  will  no  longer  be  applicable. 

§593. 

The  remainder  of  Co.  Proa,  §  188,  amended  by  adding  the  first  subdivision, 
the  substance  of  which  is  implied  in  the  original,  and  should  be  expressed 
(see  ante,  §  154) ;  and  by  inserting,  after  "county  judge ",  the  words,  "of  the 
county  where  the  action  is  triable  ". 

§593. 

Co.  Proa,  §  189,  amended  by  omitting,  after  "bail^^  the  words,  **at  any 
time  or  place  before  they  are  finally  charged^',  as  unnecessary;  and  by  adding 
the  concluding  sentence,  in  accordance  with  the  ruling  of  a  county  judge, 
in  Re  Taylor^  7  How.  Pr.,  212,  which  is  correct  in  principle,  and  should  be 
embodied  in  the  statute. 

§  594. 

New.    The  practice,  upon  a  voluntary  surrender,  is  now  unprovided  for. 

§595. 

New.  There  have  been  several  decisions,  in  accordance  with  the  general 
principle  that  the  sheriff,  fixed  as  bail,  has  the  same  rights  as  other  bail,  upon 
questions  arising  with  respect  to  particular  acts,  which  are  justified  on  that 
ground.  Buckman  v.  Carnley,  9  How.  Pr.,  180;  Sartos  v.  Merceques^  id.,  188 ; 
Seaverr.  Oennery  10  Abb.  Pr.,  256;  Metcdlf  v.  Stryker,  id.,  12;  McOregory  v. 
Willetty  17  How.  Pr.,  439.  It  seems  proper  to  establish  a  rule  to  that  effect  by 
statute,  and  to  regulate  the  exceptions  thereto.    See,  also,  §  587,  ante. 

«     §  596. 

Co.  Proa,  §  190. 

§597. 

2  R  S.,  382,  Part  3,  ch.  6,  tit  6,  §  31  (3  B.  S.,  5th  ed.,  664  ;  2  Edm.,  397), 

119 


I 

( 


§§698-601.  N0TB8.  [chap.vii. 

adapted  to  the  modem  practice,  and  to  the  amendments  made  elsewhere,  in 
this  title. 

§598. 

Id^  §  32. 

§ff9». 

Id.,  §  33,  modernized. 

ft 

§600. 

L.  1845,  ch.  231»  §  4  (3  B.  S.,  5th  ed.,  666 ;  4  EduL,  554),  with  alterations 
designed  to  adapt  it  to  the  policy  of  Go.  Proc,  §  191,  for  whioh  this  and  the 
next  section  are  snbstitntes.    See  tixe  note  to  the  next  section. 

§  601. 

This  section,  and  that  which  immediately  precedes  it,  are  substitutes  for  the 
provisions  of  law,  preyiously  in  foroe,  on  the  subject*  of  the  relief  of  bail 
These  are  supposed  to  be,  in  addition  to  §  4  of  the  act  of  1845,  referred  to  in 
the  note  to  the  last  section,  two  sections  of  the  B.  S.,  and  one  of  the  Code 
of  Procedure,  which  read  as  follows : 

"  When  an  action  shall  be  brought  upon  any  bail  bond  taken  on  the  arrest 
of  a  defendant,  that  shall  have  been  assigned  to  the  plaintiff,  the  court  in 
which  such  action  shall  be  pending,  may  give  such  relief  to  the  defendants 
thereip  as  may  be  just;  and  all  orders  of  such  court  for  that  purpose  shall 
have  the  effect  of  a  defeasance  of  such  bail  bond".  2  B.  S.,  380,  Part  3,  ch. 
6,  tit  6,  §  16  (3  K.  S^  5th  ed.,  662 ;  2  Edm.,  394). 

^*  When  the  defendant  in  a  suit  shall  die  after  the  return  of  the  execution 
against  his  body,  and  before  the  expiration  of  eight  days  from  the  return  of  the 
process  served  on  his  bail,  the  court  shall  relieve  such  bail,  on  the  same  terms 
as  if  they  had  surrendered  their  principal  at  the  time  of  his  death ''.  Section 
34  of  the  same  title  of  the  B.  S. 

^'  The  bail  may  be  exonerated,  either  by  the  death  of  the  defendant  or  his 
imprisonment  in  a  State  prison,  or  by  his  legal  discharge  from  the  obligation 
to  render  himself  amenable  to  the  process,  or  by  his  surrender  to  the  sheriff  of 
the  county  where  he  was  arrested,  in  execution  thereof,  within  twenty  days 
after  the  oommenoement  of  the  action  against  the  bail,  or  within  such  farther 
time  as  may  be  granted  by  the  court  "•     Go.  Proa,  §  191. 

In  Hayes  v.  Oarringtony  12  Abb.  Pr.,  179,  and  in  Levy  v.  NichdaSy  19  id., 
282,  it  is  said  that  §  34  of  the  B.  S.  is  yet  in  force ;  and  the  former  case  holds 
that  the  eight  days  are  to  be  now  computed  from  the  expiration  of  the  twenty 
days,  fixed  by  the  summons  in  the  action  against  the  bail  The  same  case  aptly 
illustrates  the  great  obscurity  of  §  191  of  the  Code  of  Procedure.  The  last 
clause  of  that  section  was,  no  doubt,  intended  to  apply,  in  some  manner,  to 
each  of  the  alternative  events  which  works  a  discharge ;  but,  if  the  section  is 
literally  construed,  it  allows  the  court  to  grant  further  time  for  the  principal *to 
die,  or  to  be  imprisoned  in  the  State  prison.  The  substituted  sections  will,  it 
is  believed,  remove  all  this  obscurity,  and  establish  an  equitable  rule,  conform- 
ing generally  to  the  intent  of  the  legislature. 
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TITLE  11. 

Injunction. 

Abtici<is  1.  CaseB  where  an  injunction  may  be  granted ;  granting  and  service  of  an  injan<y 

tion  order. 
2.  Secority. 
8.  Vacating  or  modifying  an  ii^  unction  order. 

[Preliminary  Note. — The  power  of  issuing  injunctions  is,  perhaps,  the 
most  delicate  and  responsible  with  which  the  courts  are  intrusted.  Operating 
immediately  upon  the  citizen,  and  directly  restraining  his  free  action,  an  injunc- 
tion bears  a  closer  resemblance  than  any  other  existing  under  a  free  govemmeiit, 
£o  the  mode  in  which  despotic  powers  are  exercised.  Th^  consequences  of  an 
arbitrary  or  indiscreet  exercise  of  this  power  are  always  annoying,  often 
injurious^  and  sometimes  irremediable.  A  power  so  extensive,  depending 
largely  upon  the  discretion  of  the  officer  exercising  it,  is  peculiarly  liable  to  be 
abused.  When,  as  in  this  State,  it  is  committed  to  a  large  number  of  officers, 
whose  attention  is  mainly  occupied  in  the  consideration  of  questions  of  a  very 
difFerent  nature,  this  liability  is  greatly  increased.  Yet  it  is  a  power  necessary 
to  the  proper  administration  of  justice,  and  to  the  protection  of  private  rights 
and  public  interests. 

The  commissioners  considered  carefully  the  propriety  of  suggesting  some 
new  provisions,  defining  more  precisely  the  cases  where,  and  the  conditions 
under  which,  injunctions  may  be  granted,  to  restrain  proceedings  in  other 
actions,  and  against  public  officers  and  bodies. 

They  were  unable,  however,  to  devise  any  material  amendments,  which 
would  correct  the  evils  which  exist,  without  transgressing  the  limits  prescribed 
to  their  action.  It  is  believed,  moreover,  that  the  causes  which  have  led  to 
the  greatest  abuses,  in  the  granting  of  injunctions,  have  now  ceased  to  operate. 
The  ruling  of  the  commission  of  appeals,  in  Savage  v.  Allen^  54  N.  Y.,  458, 
which  will,  doubtless,  be  accepted  as  definitive,  in  the  cases  to  which  it  applies, 
removes  one  of  the  principal  sources  of  these  abuses ;  and  the  re-organization 
of  the  courts,  efiected  by  the  amended  judiciary  articlci  and  the  power,  conferred 
by  the  statute  of  1873,  upon  the  generaJ  term,  to  issue  prohibitions  to  the  special 
term,  or  to  a  judge  at  chambers,  will^  doubtless,  eventually  lead  to  the  estab- 
lishment of  safe  and  correct  rules  upon  this  subject^  without  the  further  inter- 
vention of  the  legislature. 

But  few  substantial  amendments  have,  therefore,  been  made  to  the  statutes; 
and  those  are,  for  the  most  part,  declaratory  of  well  settled  rules  of  practice,  or 
intended  to  remove  doubts  which  have  arisen,  as  to  the  construction  of  partic- 
ular provisions.  More  definite  rules  have  also  been  established,  as  to  the  secu- 
rity to  be  given,  and  in  regard  to  motions  to  vacate  and  modify.] 
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ABTICIiE  FIRST. 

Casbb  whebe  ar  InjxmcnoN  mat  bb  okaktbd  ;  GsAimHO  and  Sebyigb  of  ah  Ikxcxc- 

TION  QrDBB. 

Part  of  Co.  Proa,  §  218, 

§603. 

Co.  Proc^  §  219,  first  clause,  amended  by  substituting  ^' judgment^',  in  place 
of  ^^  relief ",  for  the  reason  stated  in  the  note  to  §  481,  ante,  and  by  adding 
the  concluding  sentence,  to  correspond  to  §  549y  ante. 

§604. 

Substituted  for  the  remainder  of  Co.  Proc,  §  219.  Subd.  lis  a  part  of  that 
section,  with  verbal  amendments  only;  there  have  been  many  adjudications 
under  this  provision,  but  no  difficult  question  seems  to  have  arisen  thereupon. 
Subd.  2  takes  the  place  of  that  part  of  the  section  which  reads  as  follows : 

'^  And  where,  during  the  pendency  of  an  action,  it  shall  appear  by  affidavit 
that  the  defendant  threatens,  or  is  about  to  remove  or  dispose  of  his  property, 
with  intent  to  defraud  his  creditors,  a  temporary  injunction  may  be  granted  to 
restrain  such  removal  or  disposition  ". 

As  the  provision  stands  in  the  Code  of  Procedure,  it  has  given  rise  to  several 
questions,  upon  which  the  authorities  are  in  conflict,  the  most  important  of  which 
are  these :  (1)  Whether  it  authorizes  an  injunction,  where  the  act  complained  of 
was  done  before  the  commencement  of  the  action,  so  that  the  plaintiff  has  in- 
serted or  might  have  inserted,  in  the  complaint,  the  proper  allegations  relating 
thereto;  or  authorizes  an  injunction  to  issue,  after  a  fraudulent  disposition  has 
been  made.  Vermilyea  v.  Vermilyea^  14  How.  Pr.,  470 ;  contra,  OUsen  v.  Smiih^ 
7  id.,  481;  Malcolm  v.  ifi726r,  6  id.,  456;  question  stated  to  be  unsettled, 
Vmcent  v.  King,  13  id.,  234.  (2)  Whether  it  permits  a  simple  contract 
creditor  to  enjoin  his  debtor  from  disposing  of  his  property,  pending  an  action 
to  establish  the  debt.  Mott  v.  Dunn,  10  How.  Pr.,  225 ;  Mitchell  v.  Bettman, 
25  Barb.,  408 ;  contra,  Perkins  v.  Warren^  6  How.  Pr.,  341 ;  Sebring  v.  Lant,  9  id, 
346 ;  and  dicta,  in  Reubeiis  v.  Joel,  13  N.  Y.  (3  Kern.),  488. 

The  commissioners  inclined  to  the  opinion,  that  this  pi'ovision  of  the  Code  of 
Procedure  required  to  be  so  amended,  that  the  second  of  these  questions  would 
be  unequivocally  answered  in  the  negative.  Apart  from  the  violation  of 
long  settled  principles,  inVblved  in  an  affirmative  answer,  the  remedy  by  attach- 
ment seems  to  be  ample.  Indeed,  the  entire  subdivision  ought  to  be  confined 
strictly  to  exceptional  cases,  like  that  of  Vermilyea  v.  Vermilyea,  14  How.  Pr., 
470,  where  a  husband,  defendant  in  an  action  for  separation,  was  enjoined  from 
disposing  of  his  property  for  the  purpose  of  avoiding  the  payment  of  alimony. 
In  such  cases,  an  injunction  order  might  be  allowed,  whether  the  act  complained 
of  occui*red  before  or  after  the  commencement  of  the  action.  It  was  finally, 
however,  determined  to  leave  the  original  provision,  in  this  respect,  substantially 
unaltered.    In  construing  the  section,  care  should  be  taken  not  to  overlook  the 
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amendment  to  §  142  of  the  Code  of  Procedure,  whereby  "  judgment ",  instead 
of  *^  relief  '^  is  to  be  demanded  in  the  complaint    See  ante,  g  481. 

§  605. 

L.  1861,  ch.  488,  §  1  and  part  of  §  2  (3  Edm.,  35).  The  provisions  of 
Go.  ProCa,  §  224,  relating  to  injunctions  to  suspend  the  general  and  ordinary 
business  of  a  corporation,  as  modified  by  L.  1870,  ch.  151  (7  Edm.,  661),  wiU 
find  an  appropriate  place  in  one  of  the  chapters  which  will  complete  the  Oode 
of  Remedial  Justice. 

§  606. 

Go.  Proa,  part  of  §  218.    The  remainder  is  in  §  602,  ante. 

§607. 

Go.  Proc. ,  part  of  g  220,  amended  so  as  to  correspond  to  the  language  of  pre- 
vious sections. 

§608. 

Includes  the  remainder  of  Co.  Proc.,  g  220,  except  the  last  sentence,  which 
is  in  g  610,  post  The  whole  section  corresponds  to  the  section  in  title  1, 
relating  to  arrest  (g  558,  ante),  and  is  intended  to  settle  the  questions  presented 
in  Mattice  v.  Oifford,  16*  Abb.  Pr.,  246 ;  Morgan  v.  QuackenbtMh,  22  Barb.,  72, 
76;  and  other  cases. 

§600. 

Go.  Proc,  gg  221  and  223,  consolidated. 

§610. 

New;  with  the  exception  of  the  last  sentence,  which  has  been  taken  from 
Co.  Proc,  g  220,  slightly  altered.  The  remainder  of  the  section  regulates  the 
form  of  ihe  order,  and  settles  some  questions  which  have  arisen,  in  regard  to 
the  proper  mode  of  service.  The  reference,  in  case  of  service  upon  a  corpora- 
tion, is  to  gg  431  and  432,  ante. 


ARTICLE  SECOND. 

Secubitt. 

§611. 

2  R  S.,  188,  Part  3,  ch.  1,  tit.  2,  g  139  (3  R.  S.,  5th  ed.,  270;  2  Edm.,  196), 
amended  in  phraseology,  so  as  to  conform  to  the  existing  practice.  It  baa  been 
held  that  this  provision,  and  those  for  which  the  next  eight  sections  are  substi- 
tutes,  were  not  repealed  by  the  Code  of  Procedure.  Oook  v.  Dickerson,  2  Sandf., 
691 ;  Watt  v.  Rogers,  2  Abb.  Pr.,  261. 

§  613. 

Id.,  g  140,  amended  by  substituting  an  undertaking  for  abend,  and  by  extend- 
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ing  the  proyision  to  a  case,  where  a  referee's  report,  or  the  decision  of  the  court, 
upon  a  trial  without  a  jury^  has  been  made ;  the  original  being  confined  to  aa 
injunction  after  '^  verdict  *\    See  the  temporary  act,  §  2,  subd.  5. 

§613. 

Id.,  §  141. 

§614. 

Id.,  §  142,  amended  so  as  to  correspond  to  §  612,  ante;  and  by  allowing  the 
court  to  fix  the  sum,  to  be  specified  in  the  undertaking. 

§615. 

Id.,  §  143. 

§  616. 

Id.,  §  144.  The  words,  **  of  ejectment  or  for  dower  "  have  been  substituted,  in 
place  of  "  for  the  recovery  of  lands  or  of  the  possession  thereof.  The  latter 
expression  is  used,  in  the  R.  S.,  with  reference  only  to  actions  at  law  ;  but,  if 
transferred  to  the  Code  of  Remedial  Justice,  it  would  probably  have  included 
also  equitable  actions.  The  expression,  ^action  for  dower"  is  defined  in  the 
temporary  act,  §  2,  subd.  17.  The  provision  has  also  been  extended  to  a  case 
where  the  action  was  tried  by  a  referee,  or  by  the  court  without  a  jury,  as  in 
§  612,  ante. 

§  617. 

Id.,  §  145.    A  reference  is  provided  for,  by  section  628,  post 

§  618. 

Id.,  the  substance  of  g  146,  amended  by  substituting  an  undertaking  for  a 
bond. 

§  61». 

.  Id.,  §  147,  with  the  addition  of  the  concluding  phrase. 

§  630. 

Go.  Proa,  the  first  sentence  of  §  222. 

§  631. 

New ;  applicable  to  actions  by  the  people  and  other  cases  where  spedal 
provisions  exist.    See  §  11  of  the  temporary  act. 

§  693. 

New.    This  section  removes  some  doubts,  as  to  the  meaning  of  the  wordii 
"finally decided    See  Oo-Proc,  §  222. 

§  638. 

The  last  sentences  of  Co.  Proa,  §g  222  ^nd  224  and  part  of  g  145,  B.  S.,  supra; 
with  some  additional  provisions,  which  settle  several  questions  that  have  arisen. 
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§  634. 

New.  This  section  ooyers  a  case  heretofore  unprovided  for.  It  sometimes 
happens^  under  the  existing  stal^ute,  that  the  person  really  injured,  by  an  in- 
junction improperly  granted,  is  remediless. 

§  635. 

New.  This  section  settles  the  questions  presented  inVriffing  v.  Slate,  5  How. 
Pr.,  205;  Higginsx.  AlUriy  6  id.,  30;  N.  Y.O.  Ins.  Co.  v.  Safford,  10  id., 
344;  Wilde  v.  Joel,  15  id.,  320. 


ARTICLE  THIRD. 

Vacating  ob  MonivYiNa  an  Injunction  Obdbb. 

§  636. 

New ;  prepared  for  the  purpose  of  preventing  an  ex  parte  application,  to 
vacate  or  modify  an  injunction  order,  from  being  made  to  another  judge,  except 
where  the  judge  who  granted  it  cannot  hear  the  application.  It  is  believed 
that  the  propriety  of  such  a  provision  is  obvious. 

§  637. 

Portions  of  Go.  Proc,  §§  225  and  226 ;  amended  in  conformity  to  the  last 
section.    The  word,  ^^ affidavit",  includes  a  verified  answer.    See  §  630,  post. 

§  638. 

New;  modelled  after  a  similar  provision  ir  title  1  (§  571,  ante). 

§639. 

New ;  inserted  to  remove  doubts. 

§6SO. 

New ;  designed  to  settle,  in  accordance  with  the  weight  of  the  authorities, 
the  questions  which  have  arisen,  in  regard  to  the  effect  of  an  answer  denying 
the  equity  of  the  complaint 

§  681. 

This  section  lays  down  a  rule  directly  the  opposite  of  that  which  has  been  pre- 
scribed, in  the  corresponding  case  of  an  order  of  arrest  Ante,  §  569.  But  a 
different  rule  should  prevail,  because,  by  means  of  the  injunction,  the  plaintiff 
often  obtains  the  fruits  of  the  litigation.  In  that  respect,  this  provisional 
remedy  differs  widely  from  arrest,  and  more  nearly  accords  with  replevin. 
But,  in  replevin,  the  damages,  sustained  by  the  defendant,  are  generally  sus- 
ceptible of  exact  measurement 

§  6S3. 

New  ;  similar  to  a  provision  in  §  569|  ante. 

87 
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§633. 

New ;  similar  to  the  corresponding  proyision,  §  670,  ante. 

§  634. 

The  same. 


TITLE  in. 

Attachment  of  property. 

AxncLR  1.  Cases  where  a  warrant  of  attachment  may  be  granted ;  and  prooeedhngs  upon 
granting  the  same. 
2.  Executing  the  warrant,  pending  the  action. 
8.  Vacating  or  modifying  the  warrant ;  discharging  the  attachment. 

4.  Begalations  where  there  are  two  or  more  warrants  against  the  same  defend- 

ant. 

5.  Proceedings  after  judgment ;  rights  of  parties  and  duties  of  the  sheriff,  after 

the  warrant  is  vacated  or  annulled,  or  the  attachment  discharged. 

[Pbeliminaet  Note. — It  was  well  said  by  a  distinguished  jurist,  now 
deceased,  that  the  provisions  of  the  Code  of  Procedure,  on  the  subject  of 
warrants  of  attachment,  ^'are  singularly  confused  and  obscure,  owing 
apparently  to  an  attempt  to  embrace,  in  a  few  brief  sentences,  a  subject  requir- 
ing much  detail,  and  to  assimilate  the  duty  of  the  sheriff  under  the  attach- 
ment, and  the  duties  of  trustees,  under  the  provisions  respecting  trustees 
in  attachment  cases,  contained  in  the  several  statutes.''  Per  Dekio,  Gh.  J., 
Harris  v.  Murray,  28  N.  Y.,  581. 

The  incongruity  of  the  two  remedies,  thus  attempted  to  be  assimilated,  is 
not,  however,  sufficient  to  account  for  all  the  confusion  and  obscurity  of 
the  statute  on  this  subject ;  for  they  also  proceed,  in  a  great  measure,  from 
attempts  to  supply  the  defects  of  the  Code  of  Procedure,  as  originally  passed, 
by  amending  particular  sections,  without  regarding  the  effect  of  such  amend- 
ments upon  other  sections.  It  has  been  the  aim  of  the  commissioners  so 
to  reconstruct  this  title,  as  to  preserve  and  harmonize  the  essential  provi- 
sions of  the  Code  of  Procedure,  adding  such  as  seemed  to  be  imperatiyely 
demanded,  in  order  to  complete  the  system. 

The  provisions  of  the  Bevised  Statutes,  in  regard  to  attachments  against 
absconding,  concealed,  and  non-resident  debtors,  have  long  been  practically 
obsolete,  except  so  far  as  they  are  made  applicable,  by  the  Code  of  Procedure,  to 
attachments  in  civil  actions ;  apd  as  they  are,  in  that  respect,  superseded  by  the 
present  title,  it  is  proposed  to  repeal  them.  It  was  found  necessary  to  remodel 
those  which  have  been  retained,  in  order  to  adapt  them  to  their  new  functions; 
but  they  have  generally  been  left  unchanged  in  substance.  In  the  latter 
remark,  are  included  those  relating  to  the  execution  of  warrants  upon  ships  and 
vessels,  which  appeared  to  be  unnecessarily  cumbrous  and  complicated ;  bat,  as 
they  were  susceptible  of  adaptation  to  the  existing  modes  of  procedure,  they 
were  left  unchanged  in  other  respects. 
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cTHAP.vn.]  NOTES.  §635. 

In  article  3,  some  new  proyisions  have  been  introduced,  intended  to  protect 
the  interests  of  partners,  where  partnership  property  is  attached,  in  an  action 
against  indiyidual  members  of  the  firm ;  and,  in  article  4,  an  effort  has  been 
made,  to  settle  some  vexed  questions  which  arise,  when  two  or  more  warrants  are 
levied  upon  the  same  property. 

The  obscurity  of  sections  227  and  229  of  the  Code  of  Procedure,  and  their 
inconsistency  with  each  other,  rendered  their  reconetruction  imperatively 
necessary.  It  seems  to  have  been  held,  in  some  cases,  that  a  warrant  may 
be  granted,  wherever  a  cause  of  action  exists  against  the  defendant,  as  provided 
by  §  229  {Ward  v.  Begg,  18  Barb.,  139;  Hemstien  v.  MattJiewson,  6  How.  Pr., 
196;  Corson  v.  BaU,  47  Barb.,  452);  while,  in  other  cases,  it  has  been  held 
that  a  warrant  cannot  be  granted,  except  in  the  particular  actions  specified 
in  §  227  (Gordon  v.  Gaffey,  11  Abb.  Pr.,  1  ;  Shaffer  y.  Mason,  18  id.,  455; 
Ketchum  v.  Ketchum,  1  Abb.,  N.  S.,  157 ;  Atlantic  Mut  Ins,  Co.  v.  McLoon, 
48  Barb.,  27;  Ebner  v.  Bradford,  3  Abb.,  N.  S.,  248 ;  Grossman  v.  Lindsley,  42 
How.  Pr.,  107;  Van  Wyck  v.  Bauer,  9  Abb.,  N.  S.,  142 ;  Knapp  v.  Meigs,  11 
id.,  405).  As  the  amendments  of  1875  consist  of  the  inseVtion  of  a  new  pro- 
vision into  the  body  of  each  of  these  sections,  leaving  the  remainder  unaltered, 
some  grave  questions  of  construction  might  arise,  in  actions  brought  under 
those  amendments.  The  corresponding  provisions  of  this  article  have  been  so 
framed  as  to  avoid  such  questions. 

*  Before  the  amendment  to  §  227,  made  in  1866,  the  weight  of  authority  was 
to  the  effect  that  the  remedy  by  attachment  was  confined  to  actio',?  upon  con- 
tract. By  the  latter  amendment,  it  was  extended  to  actions  for  tlie  wrongful 
conversion  of  personal  property.  In  accordance  with  the  policy  of  that  amend- 
ment, it  has  been  further  extended,  in  this  title,  to  all  cases  of  tort,  where  the 
damages  are  capable  of  at  leaslt  approximate  valuation. 

It  was  held,  in  Ferrier  v.  Am.  Silv.  Co.,  3  Abb.,  N.  S.,  419,  that  an  attach- 
ment cannot  issue  against  a  domestic  corporation.  This  ruling  appears  to  be 
in  the  teeth  of  the  statute.  Accordingly,  domestic  corporations  have  been 
expressly  included  among  those  liable  to  an  attachment. 

This  title  adopts  the  ruling,  in  Bowen  v.  First  Nat.  Bank  of  Medina,  34 
How.,  408,  and  Cooke  v.  State  Nat.  Bank  of  Boston,  50  Barb.,  339,  that  a 
national  bank,  though  located  in  this  State,  is  liable  to  attachment ;  and  also 
the  ruling,  in  Barnes  v.  B%Lck,  1  Lans.,  268,  that  a  warrant  of  attachment  can- 
not be  granted,  in  an  action  to  recover  damages  for  the  breach  of  a  promise  to 
marry.] 


ARTICLE  FIRST. 

Cases  where  a  Wabraht  of  Attachmbnt  mat  be  obantbd  ;  aitd  PBOCBBDnras  upon 

GRANTIKO  THE  SAME. 

§  635. 

The  term,  "  injury  to  property^'  is  defined  in  §  2  of  the  temporary  act.     See, 
also,  the  note  to  the  next  section. 
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§636. 

This  and  the  last  section  are  substitutes  for  those  parts  of  g§  227  and  229,  of 
the  Code  of  Procedure,  which  read  as  follows : 

"  §  227.  In  an  action  arising  on  contract  for  the  recovery  of  money  only,  or 
in  an  action  for  the  wrongful  conversion  of  personal  property,  against  a  corpo- 
ration created  by  or  under  the  laws  of  any  other  state,  government  or  coantiy, 
or  against  a  defendant  who  is  not  a  resident  of  this  State,  or  against  a  defend- 
ant who  has  absconded  or  concealed  himself,  or  whenever  any  person  or  cor- 
poration is  about  to  remove  any  of  his  or  its  property  from  this  State,  or  has 
assigned,  disposed  of  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete,  any 
of  his  or  its  property,  with  intent  to  defraud  creditors,  as  hereinafter  mentioned, 
the  plaintiff,  at  the  time  of  issuing  the  summons,  or  any  time  afterwards,  may 
have  the  property  of  such  defendant  or  corporation  attached,  in  the  manner 
hereinafter  prescribeil,  as  a  s^urity  for  the  satisfaction  of  such  judgment  as  the 
plaintiff  may  recover  '\ 

"%  229.  The  warrant  may  be  issued,  whenever  it  shall  appear  by  affidavit  that 
a  cause  of  action  extsts  against  such  defendant,  specifying  the  amount  of  the 
claim  and  the  grounds  thereof,  and  that  the  defendant  is  either  a  foreign  cor- 
poration, or  not  a  resident  of  this  State,  or  has  departed  therefrom  with  intent 
to  defraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or  keeps  himself 
concealed  therein  with  the  like  intent ;  or  that  such  corporation  or  person  has 
removed  or  is  about  to  remove,  any  of  his  or  its  property  from  this  State,  with 
intent  to  defraud  his  or  its  creditors,  or  has  assigned,  disposed  of,  or  secreted, 
or  is  about  to  assign,  dispose  of  or  secrete,  any  of  his  or  its  property,  with  the 
like  intent,  whether  such  defendant  be  a  resident  of  this  State  or  not''. 

The  changes  made,  and  the  reasons  therefor,  are  fully  explained  in  the  pre- 
liminary note  to  this  title. 

§687. 

This  section  contains  the  amendments  to  Co.  Proc.,  §§  227  and  229,  made  by 
L.  1875,  ch.  28,  §§  2  and  3,  without  substantial  change  of  the  language,  used 
by  the  legislature,  in  describing  the  cause  of  action,  and  with  such  amendments 
only,  in  other  respects,  as  were  deemed  necessary  for  the  purpose  of  adapting 
the  phraseology  to  the,  other  portions  of  this  act^  and  removing  the  doubts 
indicated  in  the  preliminary  note  to  this  title. 

§638. 

Prepared  as  a  substitute  for  Co.  Proc,  §  228,  and  the  latter  part  of  §  227. 
There  has  been  some  question  as  to  when,  a  summons  is  "issued",  within  the 
meaning  of  the  latter  section.  This  and  the  subsequent  sections  of  this  title 
have  been  so  framed  as  to  avoid  them. 

The  provision  as  to  the  effect  of  a  complaint,  made  after  the  granting  of  the 
warrant,  is  similar  to  that  of  a  correspondiiig  section  in  tit  1.    See  §  558,  ante. 

§689. 

Go.  Proc.,  last  sentence  of  §  229,    The  provision  that  the  papers  are  to  be 
filed  in  the  county  clerk's  office,  has  been  retained,  in  order  to  avoid  a  change 
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in  the  established  method  of  disposing  of  them^  although,  if  the  question  was 
new,  it  would  be  preferable  always  to  file  them  with  the  clerk  of  the  court. 

§640. 

Co.  Proc.,  §  230,  amended  so  as  to  correspond  to  §  559,  ante,  and  by  substitut- 
ing the  word,  "  yacated  '^  for  "  set  aside '%  as  coTering  some  cases  to  which  the 
latter  words  may  not  extend. 

$641. 

Co.  Proa,  §  231,  with  some  additional  proyisions.  The  principal  additions 
are  modelled  upon  a  corresponding  section  in  title  1  (ante,  §  561) ;  and  the 
amount  is  directed  to  be  stated  in  conformity  to  the  affidavit,  instead  of  to  the 
complaint.  The  signature  of  the  judge,  and  of  the  plaintiffs  attorney,  is  ex* 
presdy  required,  following  the  decision,  in  Genin  v.  Tompkins^  12  Barb.,  266- 

(649. 

New.  Prepared  for  the  purpose  of  establishing  a  rule,  contrary  to  that  which 
would  seem  to  follow  from  the  doctrine  laid  down,  in  Cadwell  v.  Colgate,  7  Barb., 
253,  and  Bildersee  y.  Aden,  12  Abb.,  N.  S.,  '324 ;  which  is  inequitable,  although, 
doubtless,  correct,  in  the  absence  of  an  express  statutory  proyision. 

ARTICLE  SECOND. 

ExBourmo  the  Warrant,  pending  the  Action. 

[Prelimiis^aby  Note. —  This  article,  as  originally  prepared  by  the  commis- 
sioners, and  printed  and  distributed  to  the  profession,  in  July^  1872,  contained 
80  many  and  such  yoluminous  amendments,  and  additions  to  the  existing  stat- 
utes, that  it  might  well  haye  been  styled  the  draft  of  a  new  statute.  Since  then, 
the  court  of  appeals,  and  the  commission  of  appeals,  have  settled  many  of  the 
perplexing  and  important  questions  which,  in  the  judgment  of  the  commis- 
sioners, rendered  it  expedient  to  propose  such  extensive  alterations  in  the  text 
of  the  existing  statutes,  especially  in  the  Code  of  Procedure.  The  principal 
cases,  referred  to,  are  Yates  y.  North,  44  N.  Y.,  271 ;  7%urber  y.  Blanck,  50 
N.  T.,  80 ;  and  O'Brim  v.  OUnvilU  Woollen  Co,,  60  N.  Y.,  128.  Upon  an  examina- 
tion of  these  cases,  it  will  be  found  that  some  of  those  questions  have  been  dis- 
posed of,  in  the  manner  proposed  by  the  commissioners,  in  their  first  draft,  and 
that  the  others  have  been  settled  in  such  a  manner,  that  no  material  change  of 
language  was  required,  in  order  to  conform  the  draft  to  the  ruling  of  the  court. 
Some  of  the  changes  in  the  existing  law,  proposed  in  the  first  draft  and  retained 
in  this  article  were,  before  the  enactment  of  the  Code  of  Remedial  Justice, 
approved  in  a  judicial  decision.  Per  Vak  Vorst,  J.,  14  Abb.,  N.  S.,  317,  note. 
This  article  was  therefore  reported  to  the  legislature,  and  enacted  substantially 
in  the  form  in  which  it  was  originally  prepared,  although  it  had  been  sub- 
jected to  some  amendments  in  matters  of  detail.] 

$643. 

New ;  supposed  to  require  no  explanation. 
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§644. 

Part  of  Co.  Proc,  §  232,  and  2  R  S.,  4,  Part  2,  oh.  5,  tit  1,  art  1,  §  7  (3 
E.  S.,  5th  ed.,  80;  2  Edm.,  4),  amended  so  as  to  exclude  exempt  property,  and 
harmonize  with  Co.  Proa,  §  231,  in  requiring  only  so  much  of  the  property  to 
be  attached,  as  may  be  necessary  to  satisfy  the  plaintiff's  demand ;  and  by  tlie 
addition  of  the  concluding  sentence,  which  was  prepared  in  consequence  of  the 
rule,  that  the  sheriff  who  levied  the  warrant  of  attachment  is  the  only  officer  who 
can  sell  under  an  execution.  McKay  v.  Harrower,  27  Barb.,  463.  Sections 
706  and  708,  post,  allow  an  execution,  issued  to  the  late  sheriff,  to  be  satistied 
by  a  new  levy  upon  the  property  of  the  defendant,  as  well  as  out  of  the 
attached  property.  Formerly,  it  was,  at  least,  doubtful  whether  the  late  sheriff 
could  make  a  new  levy. 

§645. 

New ;  prepared  chiefly  for  the  purpose  of  enabling  an  attaching  creditor  to 
reach  a  contingent  estate,  which  should  be  subjected  to  the  debts  of  the  owner, 
if  it  is  of  such  a  character  that  it  may  be  aliened. 

§046. 

This  section  is  a  substitute  for  so  much  of  L.  1845,  ch.  234,  §  1  (3  R.  S.,  5th 
ed.,  760 ;  3  Edm.,  680),  as  more  recent  statutes  have  not  clearly  rendered  obsolete. 
It  is  not  made  applicable  to  corporations  created  under  the  laws  of  the  United 
States.     Such  a  provision  might  give  rise  to  a  conflict  of  jurisdiction. 

§«4r. 

Co.  Proc,  §  234,  consolidated  with  the  final  clause  of  subd.  2,  of  §  237; 
omitting  the  general  provision  that  "  all  other  property  in  this  State  of  the 
defendant  ^',  is  liable  to  V^  attached.  So  far  as  the  latter  provision  was  not 
mischievous,  by  leading  to  a  conflict  with  the  exemption  laws,  its  substance  \b 
fully  provided  for,  in  the  last  section,  and  many  other  sections  of  this  article. 

§  048. 

It  was  held,  in  Bates  v.  N,  0,  R.  R.  Co.,  4  Abb.,  72,  that  bonds  due  from  foreign 
states  or  corporations,  payable  to  the  defendants  or  their  assigns,  with  interest 
coupons  attached,  cannot  be  seized  under  a  warrant  of  attachment,  although  the 
securities  are  in  this  State;  for  the  reason  that  debts  have  no  locality,  except  that 
of  the  debtor,  and,  when  he  is  a  non-resident,  the  debt  is  not  within  this  State. 
On  the  other  hand,  it  was  held,  in  Russell  v.  RuckmaUy  3  E.  D.  Smith,  419,  that 
where  a  sheriff,  holding  an  attachment  against  a  non-resident,  levied  upon  a 
promissory  note  made  by  a  resident,  by  serring  a  notice,  etc.,  upon  the  attorney 
for  the  non-resident,  who  had  the  note  for  collection,  without  serving  it  upon 
the  debtor,  the  levy  was  sufficient  The  branch  of  jurisprudence,  to  which  the 
questions  raised  in  these  two  cases  belong,  is  one  of  infinite  difficulty,  and 
presents  a  great  variety  of  puzzling  questions.  See  Drake  on  Attachnienb 
particularly  chapter  28;  and  the  opinion  of  Mr.  Justice  Field  of  the  U.  S. 
Supreme  Court,  in  Cleveland^  etc.,  R.  R.  Co.  v.  Pennsylvania,  15  Wallace,  300. 
These  questions  are  not  confined  to  debts  due  from  or  to  non-residents,  hat 
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arise,  tiso,  with  respect  to  residents;  as  where  an  attachment  creditor 
attempts  to  levy  npon  a  debt,  represented  by  a  promissory  note,  which  is 
not  yet  payable.  This  sebtion  was  prepared  with  great  care,  in  the  hope  of 
settling  most  of  snch  questions,  as  far  as  they  can  be  settled  by  the  legislature 
of  this  State.  The  securities  mentioned  in  it  are  now  genersdly  regarded,  not 
only  by  the  mercantile  community,  but  also  by  jurists,  rather  as  property,  than 
as  mere  evidences  of  debt;  and  it  recognizes,  and  incorporates  into  the  statute, 
an  opinion  so  prevalent,  and  so  generally  acted  upon,  and  thus,  it  is  believed, 
removes  a  fruitful  source  of  controversy.  Possibly,  some  complications  may 
arise  in  other  states  and  foreign  countries ;  but  they  can  hardly  be  such  as  are 
insurmountable;  for,  doubtless,  the  courts  elsewhere  will  dispose  of  such  cases 
as  may  arise,  with  reference  to  the  fact  that  this  is  the  legal  rule  in  New  York. 
It  is  clear  also  that  the  securities  known  as  coupon  bonds,  which  pass  from 
hand  to  hand,  and  are  quoted  in  the  market,  should  be  sold  like*  other  personal 
property,  as  provided  in  section  708,  post 

§  649. 

Prepared  as  a  substitute  for  Oo.  Proc.,  §  235.  The  substance  of  subdivision 
1  is  to  be  found  in  Go.  Proc,  §  132.  Subdivision  2  explains  itself.  Sub- 
division 3  contains  the  substance  of  §  235.  In  the  first  draft  of  this  sectioUi 
the  commissioners  inserted  an  amendment,  requiring  the  notice  to  specify,  with 
reasonable  certainty,  the  property  intended  to  be  attached,  for  the  purpose  of 
conforming  the  provision  to  the  supposed  effect  of  the  decision,  in  Clarke  v. 
Ooodridge,  41  N.  Y.,  210,  reversing  54  Barb.,  78,  and  settling,  it  was  supposed, 
a  question,  as  to  which  the  previous  decisions  were  conflicting.  Oreenleaf  v. 
Mumford,  19  Abb.,  469 ;  8.  C,  30  How. Pr.,  30 ;  Kuhlman  v.  Oraer,  6  Duer,  242 ; 
Wilson  V.  Duncan,  11  Abb.,  3 ;  Orser  v.  Orossmany  4  E.  D.  Smith,  443.  But 
the  court  of  appeals,  in  the  more  recent  case  of  (y Brian  v.  Mechanics  and 
Traders*  Ins,  Co.,  66  N.  Y.,  52,  substantially  held  that  Clarke  v.  Ooodridge  had 
^ot  that  effect,  and  that  a  very  general  notice  suffices.  The  opinion,  moreover, 
asserts  the  expediency  of  permitting  such  a  notice.  This  section  embodies  the 
exact  language  upon  which  that  decision  was  pronounced. 

§650. 

Substituted  for  that  part  of  Oo.  Proa,  §  236,  which  reads  as  follows : 
"§  236.  Whenever  the  sheriff  shall,  with  a  warrant  of  attachment  or  execu- 
tion against  the  defendant,  apply  to  such  officer,  debtor,  or  individual,  for  the 
purpose  of  attaching  or  levying  upon  such  property,  such  officer,  debtor,  or 
individual  shall  furnish  him  with  a  certificate,  under  his  hand,  designating 
the  number  of  rights  or  shares  of  the  defendant  in  the  stock  of  such  associa- 
tion or  corporation,  with  any  dividend,  or  any  incumbrance  thereon,  or  the 
amount  and  description  of  the  property  held  by  such  association,  corporation, 
or  individual,  for  the  benefit  of,  or  debt  owing  to,  the  defendant  ^\ 

The  alterations  conform  the  section  to  the  new  provisions  in  the  last  two 
sections,  thus  making  the  rule  more  clear,  and  avoiding  some  difficulties,  for 
which  the  original  left  room. 
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§651. 

Prepared  as  a  substitute  for-  the  remainder  of  the  same  section.  One  of  the 
amendments  changes  the  role  laid  down,  in  Carroll  y.  Finley^  26  Barb.,  61; 
Reynolds  y.  Fisher,  48  id.,  146 ;  and  Hoagland  y.  Stodolla,  1  Oode  B.^  N.  S., 
210;  the  substantial  effect  of  which  is  that,  if  a  certificate  is  giyen,  there  can 
be  no  examination,  although  it  is  false.  This  section  also  supersedes  L.  1848, 
ch.  53,  §  1  (3  Edm.,  681). 

§653. 

L.  1841,  ch.  242,  §  1  (3  R.  S.,  5th  ed.,  81 ;  4  Edm.,  479),  amended  bf  sub- 
stituting an  undertaking,  in  place  of  a  bond,  and  by  the  addition  of  the  last 
sentence.    See  the  note  to  the  next  section. 

§653. 

Id.,  §  2.  The  original  statute  is  yery  defectiye,  in  not  proyiding  for  fixing 
the  penalty  of  the  bond,  or  for  its  approyal  by  any  officer,  or  for  any  method 
of  determining  whether  the  case,  proyided  for  in  §  2,  has  happened.  The  former 
deficiencies  are  supplied  in  the  last  section ;  the  question,  arising  under  the 
latter,  will  require  to  be  determined  by  an  action,  as  the  original  statute 
leayes  it 

§654. 

The  first  clause  of  2  R  S.,  4,  Part  2,  ch.  5,  tit.  1,  art  1,  §  8  (3  R.  S.,  5th  ed.,  80; 
2  Edm.,  4),  amended,  chiefly  by  requiring  the  inventory  to  be  filed  in  the 
clerk's  office,  instead  of  being  returned  to  the  officer  issuing  the  warrant 

§655. 

Go.  Froc.,  part  of  §  232,  amended  by  extending  the  sheriff's  right  of  action 
to  an  action  to  recover  the  property. 

§656. 

Co.  Proc,  §  233 ;  and  2  E.  S.,  4,  Part  2,  ch.  5,  tit  1,  art  1,  part  of  §  9  (3  E. 
S.,  5th  ed.,  80 ;  2  Edm.,  5) ;  amended  by  adding  the  clause,  in  the  first  sentence, 
concerning  notice  of  the  application  for  the  order.  See  also  §  27  of  the  same 
article  of  the  R  S. 

§657. 

2  R.  S.,  4,  Part  2,  ch.  5,  tit  1,  art  1,  §  10  (3  B.  S.,  5th  ed.,  80 ;  2  Edm-,  6). 
The  proceedings  are  regulated  by  the  general  provisions  of  §§  108  and  109,  ante. 

§658. 

Id.,  §  11.  Section  12  has  been  omitted.  It  is  sufficiently  covered  by  §  109, 
ante. 

§659. 

New ;  intended  to  settle  a  question,  left  unsettled  by  previous  statutes. 
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§6«0. 

2  R  S.,  5,  Part  2,  ch.  5,  tit  1,  art.  1,  §  13  (3  E.  S.,  5th  ed.,  81 ;  2  Edm.,  6). 

§691. 

New.  The  fonner  statutes  appear  to  be  defectire,  in  the  particulars  thus  pro- 
Tided  for. 

m 

Sec  14,  of  the  B.  S. ,  adapted  to  the  existing  mode  of  prooedare^  and  mtule  to 
correspond,  as  to  the  return  of  the  valuation,  to  §  20,  of  the  same  statute, 
post,  §  668.  The  word,  ^'  annulled  *%  as  applied  in  this  act  to  a  warrant  of  attach- 
ment, is  defined  in  §  2,  subd.  11,  of  the  temporary  act. 

§668. 

Id.,  §  15. 

§664. 

Prepared  as  a  substitute  for  id.,  §  16,  which  is  not  adapted  to  the  present 
mode  of  procedure. 

§665. 

Id.,  §  17,  amended  by  substituting  '^when  it  was  attached",  for  ^'of  issuing 
such  warrant". 

§  666. 

Id.,  §  18. 

§667. 

Id.,  §  19. 

§  668. 

Prepared  as  a  substitute  for  id.,  g  20.  The  amendments  are  designed  to 
adapt  this  section  to  the  existing  mode  of  procedure ;  except  that  the  condi- 
tion of  the  bond,  that  the  attachment  shall  be  prosecuted  to  effect,  has  been 
omitted ;  and  a  clause,  extending  the  undertaking  to  actions  against  the  sheriff, 
has  been  added. 

§669. 

Id.,  §  21.  The  next  section  of  the  B.  S.,  is  inconsistent  with  the  present 
mode  of  procedure,  and  the  subject  thereof  is  provided  for,  in  article  4  (see  post^ 
§  701) ;  it  has  therefore  been  omitted.    It  reads  as  follows : 

''  §  22.  If,  after  an  attachment  has  been  levied  upon  a  foreign  vessel,  a  valu- 
ation of  the  same,  or  of  the  sh^e  or  interest  therein  seized,  be  made,  no  other 
warrant  of  attachment  shall  issue  against  the  same  vessel,  as  being  the  property 
in  whole  or  in  part  of  the  same  debtor,  until  the  security  above  prescribed  shall 
be  given  by  the  person  requiring  such  warrant ". 
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§  670. 

Id.,  §  2d,  with  amendments  designed  to  adapt  it  to  the  existing  mode  of  pro- 
cedure. The  commissioners  entertained  doubts  as  to  the  justice  of  this  proyi- 
sioD,  but  retained  it,  from  an  unwillingness  to  propose  any  radical  changes, 
not  imperatively  required.  The  reyisers'  note,  to  the  original  section,  justifies 
it,  on  the  ground  that  otherwise,  after  the  attachment  is  discharged,  ^'  the  debtor 
would  have  the  right  to  demand  the  vessel,  and  the  creditor  would  be  obliged 
to  pay  the  valuation  to  the  claimant,  if  he  established  that  the  vessel  did  not 
belong  to  the  debtor^'. 

§671. 

Id.,  §  24    See  the  note  to  the  last  sectiour 

§673. 

Id.,  §  25. 

§678. 

Id.,  §  26. 

§674. 

Part  of  Go.  Proc.,  §  232,  amended  by  the  addition  of  the  last  dause,  in 
aooordance  with  the  ruling  in  Wright  v.  Rowland,  4  Eeyes,  165. 

§675. 

New.  It  was  held,  in  Dodge  v.  Porter,  13  Abb.  Pn,  253 ;  8  Bosw.,  696,  that 
the  court  could  not  direct  the  sheriflT  to  pay  in,  or  deposit,  moneys  in  his 
hands.    This  section  changes  the  rule. 

§676. 

New ;  intended  to  reach  a  case  hitherto  unprovided  for,  in  which  it  is  mani- 
fest that  some  relief  should  be  granted. 

§677. 

This  and  the  next  three  sections  are  those  commended  by  Yak  Vobst,  J.9 
as  stated  in  the  preliminary  note  to  this  article.  They  constitute  a  substitute 
for  Co.  Proc.,  §  238,  which  was  borrowed  from  L.  1845,  ch.  234,  §  2  (3  Edm., 
680),  with  some  alterations  which  have  not  improved  it.  The  object  of  some 
of  the  amendments,  contained  in  the  substituted  section,  is  to  make  the  enact- 
ment correspond,  in  principle,  to  the  act  of  1845,  although  the  scheme  has  been 
worked  out,  in  a  different  method.  The  section,  as  it  stands  in  the  Code  of 
Procedure,  as  amended  by  L.  1875,  ch.  409,  reads  as  follows : 

"  §  238.  The  actions  herein  authorized  to  be  brought  by  the  sheriflT  may  be 
prosecuted  by  the  plaintiflT,  or  under  his  direction,  upon  the  delivery  by  him, 
to  the  sheriff,  of  an  undertaking,  executed  by  two  sufficient  sureties,  to  the 
effect  that  the  plaintiff  will  indemnify  the  sheriff  from  all  damageef,  costs  and 
expenses  on  account  thereof,  not  exceeding  two  hundred  and  fifty  dollars  in 
any  one  action.  Such  sureties  shall,  in  all  cases,  when  required  by  the  sheriff; 
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JQStifj,  by  making  an  affidavit  that  each  is  a  honseholder^  and  worth  double 
the  amount  of  the  penalty  of  the  bond,  over  and  above  all  demands  and 
liAbilities.  And  if  the  sureties  become  insolvent,  or  said  amount  becomes 
inadequate  as  an  indemnity,  the  court  may,  in  either  case,  on  the  application 
of  the  sheriff,  require  the  plaintiff  to  give  him,  before  proceeding  farther,  a 
farther  undertaking  in  an  amount  and  with  sureties  to  be  approved  by  the 
court  ^\ 

It  is  claimed,  by  some  sheriffs,  that  §  238  is  permissive  merely,  and  that, 
tinder  it,  they  may  refuse  to  allow  an  action  to  be  brought,  except  upon  such 
terms  as  they  see  fit  to  impose,  even  if  the  undertaking  required  is  tendered. 
This  section  relieves  the  sheriff  from  the  burden  of  looking  after  the  interests 
of  the  plaintiff  in  this  particular,  and  allows  the  plaintiff  to  bring  such  action 
as  his  interest  seems  to  him  to  require,  but  at  his  own  risk  as  to  costs ;  requir- 
ing him  to  procure  leave  to  do  so,  only  to  guard  against  collusive  actions,  and 
to  protect  the  rights  of  the  defendant  in  the  attachment,  and  of  junior  attach- 
ment creditors.  This  dispenses  with  the  necessity  of  any  undertaking  to  the 
sheriff. 

i  678. 

See  the  note  to  the  last  section.  In  article  4,  further  provision  is  made  for 
the  case  where  there  are  junior  attachment  creditors.     Post,  §§  703  and  704. 

i  679. 

This  section  explains  itself. 

i  680. 

This  is  an  additional  measure,  looking  to  •  the  protection  of  the  rights  of 
persons  interested  in  the  proceeds^  other  than  the  plaintiff. 

i  681. 

2  B.  S.,  13,  Part  2,  ch.  5,  tit  1,  art.  1,  §  66  (3  R.  S.,  5th  ed.,  89;  2  Edm., 
U),  amended  by  omitting  the  provision  as  to  compelling  the  return  of  the 
warrant,  for  which  provision  is  made  elsewhere.    Post,  §  712. 


ARTICLE  THIRD. 

VAOATINa  OB  MODIVTIKG  THB  WaBBAHT  ;  DIBOHABGINQ  THE  ATTAOHBCSOT^. 

i  683. 

This  and  the  four  following  sections  are  modelled  upon  corresponding  sec- 
tions  in  title  1  (ante,  §§  567-571) ;  and  constitute  a  substitute  for  the  following 
clause  in  Go.  Proa,  §  241:  ''And  in  all  cases  the  defendant  may  move  to 
discharge  the  attachment,  as  in  the  case  of  other  provisional  remedies".  It  was 
held,  in  Ketchum  v.  Ketchumy  1  Abb.,  N.  S.,  157;  46  Barb.,  43;  and  in  other 
cases,  that  a  subsequent  attaching  creditor  cannot  move  to  set  aside  a  prior 
attachment  Probably,  those  decisions  were  overruled  by  IVost  v.  Mott,  34 
N.  Y.,  253;  at  any  rate,  under  the  principles  of  that  case,  there  seemed  to  be 
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no  good  reason  why  any  person  whose  interests  are  affected,  should  not  be  per- 
mitted to  make  the  motion ;  and  accordingly  this  section  so  provides.  It  was 
.held,  in  Bowen  y.  First  National  Bank  of  Medina^  34  How.,  408 ;  Zwregai  y. 
Benoisty  33  id.,  129 ;  and  Bowles  y.  Hoars,  61  Barb.,  266,  that  the  motion  may 
be  made  after  judgment;  and  those  rulings  have  been  followed,  though  with 
some  hesitation. 

§  683. 

Corresponds  to  §  568,  ante. 

§  684. 

Corresponds  to  §  569,  ante. 

§  685. 

Corresponds  to  §  570,  ante. 

§  686. 

Corresponds  to  §  571,  ante. 

§  687. 

Substituted  for  a  portion  of  Co.  Proc.,  §  240.  It  was  held,  in  Royal  Ins,  Co. 
V.  NoUSy  5  Abb.,  N.  S.,  54,  that,  under  the  original  statute,  a  defendant  cannot 
have  the  attachment  discharged,  as  to  part  of  the  property  levied  upon,  allowing 
it  to  be  retained  as  to  the  remainder.  Justice  seems  to  require  that  the  statute 
should  permit  him  to  do  so. 

§688. 

Substituted  for  the  first  two  sentences  of  Co.  Proc,  §  241.  The  principal 
changes,  except  that  rendered  necessary  by  the  amendment  to  the  last  section, 
are  (1)  that  a  separate  appraisal  by  the  court  or  officer  is  abolished,  the  same 
being  unnecessary,  inasmuch  as  the  inventory  must  be  accompanied  by  an 
appraisal ;  and  (2)  that  the  sum,  to  be  specified  in  the  undertaking,  is  the 
amount  of  the  plaintiff's  claim,  or  the  appraised  value  of  the  property  attached, 
instead  of  double  the  amount  of  either.  The  sureties  are  required  to  justify 
in  double  the  amount  of  their  undertaking ;  and,  if  that  is  double  the  plain- 
tiff's demand,  or  double  the  value  of  the  property,  the  defendant  must  procure 
two  sureties,  who  can  justify  in  quadruple  the  amount  at  stake ;  which  imposes 
a  very  unnecessary  burden  upon  him.  No  ^ood  reason  can  be  assigned  why 
an  undertaking,  given  as  security  to  pay  an  ascertaiped  sum,  or  a  sum  which 
cannot  exceed  an  ascertained  amount,  should  be  in  double  the  latter ;  and, 
inasmuch  as  all  that  the  plaintiff  can  realize  from  the  property,  in  any  event, 
is  its  value  and  interest,  upon  the  same  principle  the  undertaking  should  be 
limited  to  the  value,  when  that  controls  the  amount  In  fact,  the  plaintiff  is 
benefited  by  the  discharge,  as  well  as  the  defendant;  for  he  secures  his  debtor 
the  value  of  the  property  attached,  free  from  any  possible  deduction  for  depre- 
ciation, loss,  or  charges  of  keeping  and  sale. 
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§  680. 

New.  It  was  held,  in  Oilniore  v.  Orowell,  8  Alb.  L.  J.,  302,  that  the  condition 
of  an  undertaking,  given  under  Co.  Proc.;  §  241,  is  iforfeited,  if  judgment  is 
recovered  against  any  of  the  defendants,  although  the  defendant,  at  whose 
instance  the  attachment  was  discharged,  succeeded.  See,  also,  Cockroft  t. 
Claflin,  64  Barb.,  464.  Manifestly,  this  ruling  may  lead  to  gross  injustice.  This 
section  has  been  prepared,  for  the  purpose  of  establishing  an  equitable  rule 
for  such  cases.  Notice  is  always  required,  in  a  case  arising  thereunder,  for  obvi- 
ous reasonsj  the  general  rule,  with  respect  to  notice  upon  an  application  for 
discharge,  is  contained  in  §  696,  post. 

§690. 

Ca  Proc,  part  of  §  241,  amended  by  adding  the  first  sentence. 

§691. 

Co.  Proc,  part  of  the  same  section. 

§699. 

New ;  intended  to  settle  an  obscure  question,  in  accordance  with  what  is  sup- 
posed to  be  the  correct  rule. 

§  693. 

This  and  the  next  two  sections  have  been  framed  for  the  purpose  of 
oorrecting  an  injustice,  which  occurs  where  partnership  property  is  seized, 
under  a  levy  made  upon  a  partner's  interest,  in  an  action  for  an  individual 
debt  of  the  latter.  It  has  been  held,  that  it  is  the  duty  of  an  officer,  in  execut- 
ing a  warrant  of  attachment,  upon  the  interest  of  one  partner,  in  partnership 
property,  to  take  into  his  possession  the  entire  property  attached,  although  it 
may  be  the  whole  property  of  the  firm.  Smith  v.  Orser^  42  N.  Y.,  132 ;  Goll 
V.  Hinion,  8  Abb.,  120 ;  Phillips  v.  Cooky  24  Wend.,  389 ;  Waddell  v.  Cook,  2 
Hill,  47.  Under  this  ruling,  not  only  might  the  other  partners  be  compelled  to 
close  their  business,  by  being  deprived  of  the  possession  of  their  goods,  but,  as 
the  sheriff  is  to  put  the  purchaser  at  the  execution  sale  into  possession,  it  is 
evident  that  they  might  ultimately  suffer,  through  his  fraud  or  insolvency,  a 
loss  of  their  interest  in  the  goods  themselves.  But  they  can  procure  a  dis- 
charge of  the  attachment,  under  the  statute  previously  in  force,  only  by  giving 
an  undertaking  to  pay  the  plaintiflPs  judgment,  not  exceeding  double  the  value 
of  the  goods  seized.  Thus,  where  an  action  is  brought  against  an  individual 
partner,  to  recover  ten  thousand  dollars,  the  goods  of  the  firm,  to  the  amount 
of  one  hundred  thousand  dollars,  may  be  attached ;  and  the  attachment  can- 
not be  discharged,  except  on  giving  an  absolute  undertaking  to  pay  the  judg- 
ment, with  sureties  who  will  justify  in  twenty  thousand  dollars,  although  the 
interest  of  the  debtor,  iu  the  goods,  may  be  nearly  nominal  Cases  of  gross 
abuse,  in  this  way,  of  the  process  of  the  courts,  whereby  members  of  a  firm, 
in  addition  to  their  own  losses  by  an  absconding  partner,  have  been  compelled 
to  pay,  compromise,  or  secure  his  individual  debts,  and  sometimes  fictitious 
olaims  against  him,  in  order  to  avoid  a  ruinous  breaking  up  of  their  own  busi- 
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ness,  are  known  to  have  ocenrred.    This  section  allows  the  attachment  to  be 
discharged,  upon  giving  an  undertaking  to  the  amount  of  the  value  of  the 
,  debtor's  interest  in  the  goods  or  chattels  seized  ifpon  the  levy,  as  provided  in 
the  next  two  sections. 

§694. 

In  the  cfise  specified  in  the  last  section,  there  ought  to  be  only  one  under- 
taking, which  should  run  to  the  sheriff,  who  will  hold  it  for  the  benefit  also 
of  junior  attachment  or  execution  creditors,  in  the  order  of  their  respective 
priorities.  No  special  provision  has  therefore  been  made,  in  article  4,  for  the 
protection  of  junior  attachment  creditors,  where  partners  apply  for  a  release 
of  the  property.  Of  course,  the  value  of  the  partner's  interest  should  be  the 
measure  of  the  sureties'  liability,  irrespectively  of  the  amount  of  the  plaintifPs 
demand. 

§  695. 

It  seemed  proper  that  a  distinction  should  be  made,  between  an  application 
by  the  partners  of  the  defendant  for  a  discharge,  and  an  application  by  the 
defendant  himself,  with  respect  to  the  rule  that  the  plaintiff  may  except  to 
the  sureties,  and  that  the  sheriff  may  retain  the  goods  till  they  justify.  In 
the  case  for  which  this  remedy  is  provided,  the  applicants  are  merely  seeking 
the  restoration  of  their  own  property ;  and  the  urgency  of  the  case  is  generally 
very  great,  for  the  mere  suspension  of  the  business  of  tiie  firm,  for  a  day  or  twQ» 
may  result  in  the  ruin  of  the  applicants.  It  will  be  noticed  that  the  last  three 
sections  of  this  article  are  so  drawn,  that  the  plaintiff's  rights  are  carefully 
protected,  notwithstanding  the  sununary  character  of  the  proceeding. 

§  696. 

This  section  overrides  the  ruling,  in  Sanborn  v.  Elizdbethport  Manufao- 
turing  Go.y  13  Abb.,  432,  to  the  effect  that,  as  an  application  for  a  discharge 
is  purely  ex  parte,  the  judge  cannot  give  the  plaintiff  any  standing  before  him, 
on  such  an  application,  except  that  of  amicus  curisB ;  and  that,  if  the  judge 
has  directed  notice  to  be  given,  and  the  applicant  foils  to  attend,  the  applica- 
tion cannot  be  dismissed. 

ARTICLE  FOURTH. 

Rbotjlationb  whbbb   thebb  abb  Two   ob  mobb  Wabbahts    agaihbt  thb  baxb 

Dbfbkdaitt. 

[Prbliminaey  Note. — ^The  statutory  provisions,  regulating  the  rights  and 
obligations  of  two  or  more  creditors  attaching  the  same  property,  for  which 
this  article  is  substituted,  are  very  meagre  and  unsatisfactory.  The  provisions 
of  the  Bevised  Statutes  upon  this  subject,  contained  in  the  article  relating  to 
attachments  against  absconding,  concealed,  and  non-resident  debtors,  are,  in 
consequence  of  the  different  nature  of  that  proceeding,  for  the  most  part 
inapplicable  to  attachments  under  the  Code  of  Procedure;  even  if  the  vague 
reference  to  that  article,  in  the  latter  statute,  is  deemed  sufficient  to  make  its 
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proTifiions^  in  this  respeofcy  applicable  to  attaohments  in  actions.  Many  serious 
questions,  arising  in  this  connection,  have  hitherto  been  left  unsettled,  either 
by  statutory  provision  or  by  authoritative  judicial  decision.  This  article  was 
prepared  with  a  view  to  supply  the  defect 

The  preceding  articles  of  this  title  provide  only  for  the  case  of  a  single 
warrant  of  attachment,  except  in  a  few  instances,  where  a  provision,  relating 
to  subsequent  warrants,  could  be  inserted  more  concisely  than  in  this  article. 
In  this  article  are  contained  such  other  enactments,  relating  to  two  or  more 
warrants  of  attachment  against  the  same  defendant,  as  seemed  to  the  com- 
missioners to  be  imperatively  necessary. 

§  697. 

See  2  IL  S.,  366,  Part  3,  ch.  6,  tit.  5,  §§  14  and  15  (3  B.  S.,  5th  ed.,  645  ; 
8  Edm.,  379). 

§698. 

New.  The  exemption  of  a  domestic  vessel,  and  of  partnership  property,  flhom  a 
second  levy,  rests  upon  the  ground,  that  the  undertaking  is  for  the  benefit  of 
all ;  and  it  is  required  to  be  so  framed,  that  a  new  levy  is  unnecessai'y.  See 
ante,  §§  662  and  694. 

i  699. 

New ;  this  section  has  been  prepared  for  the  purpose  of  settling  several 
doubtful  questions,  which  have  arisen,  in  the  cases  therein  provided  for.  Tlie 
provision  that  the  officer,  who  granted  the  fi):st  warrant,  shall  control  the  sub- 
sequent proceedings,  is  in  close  analogy  to  the  provisions  of  the  Revised  Statutes, 
on  the  same  subject  2  R.  S.,  9,  Part  2,  ch.  5,  tit.  1,  art  1,  §§  39  to  42  (3  R.  S., 
5th  ed.,  85 ;  2  Edm.,  9).  Although  the  remedy,  under  the  R  S.,  was  different,  in 
its  object,  from  the  remedy  under  the  Code  of  Procedure,  yet  the  provision  in 
question  was  undoubtedly  intended  to  avoid  discord,  and  conflict  of  rights  and 
of  jurisdiction,  and  is  therefore  equally  applicable  to  proceedings  under  the 
latter. 

sroo. 

These  qualifications  of  the  last  section  appear  to  need  no  explanation. 

(701. 

New ;  designed  to  provide  for  a  case  omitted  in  the  original  statute. 

New;  designed  to  protect  the  vessel  from  a  second  seizure,  in  the  interest  of 
creditors  who  might  have  availed  themselves  of  the  first  seizure,  in  general 
accordance  with  2  R.  S.,  6,  §  22 ;  and  to  extend  the  benefits  of  the  last  section 
to  creditors  who  could  not  avail  themselves  of  it. 

To  be  read  in  connection  with  §§  677-680,  ante.  The  first  clause  is  chiefiy 
designed  to  provide  for  the  case,  where  the  junior  warrant  of  attachment  is  not 
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granted,  until  after  the  aaziliary  action  is  commenced.  Generally,  §  678  will 
be  siifiGlcient  for  the  junior  creditor's  protection,  but  in  some  cases  it  may  not 
be,  as  where  he  had  no  notice. 

§704. 

As  the  attachment  plain tiflf,  when  joined  with  the  sheriff,  is  ezclueiTely  liable 
for  the  costs,  the  first  plaintiff  will  often  be  unwilling  to  commence  an  action, 
which  the  interest  of  all  the  creditors  requires  to  be  brought.  This  section  is 
intended  to  give  the  junior  creditor,  in  such  a  case,  an  opportunity  to  sue,  at  his 
own  risk,  and  primarily  for  his  own  benefit. 

§  70S. 

New.     This  section  probably  requires  no  explanation. 

I 

ARTICLE  FIFTH. 

Pbooebbinob  aiteb  Judgment  ;    Rights  or  Pabtibb  and  Dutdbs  or  thb  Shebitf, 

AFTEB  THE  WabBAITT  IB  YACATKD  OB  ANNUIJiED,   OB  THE  ATTACHMENT   DISGHABGED. 

§  706. 

New.  See  McKay  v.  Narrower,  27  Barb.,  463 ;  and  §  184,  subd.  4,  ante,  cor- 
responding to  a  similar  provision  of  the  B.  S.  It  is  very  doubtful  whether, 
under  the  original  statute,  an  execution,  issued  to  a  sheriff  whose  term  of 
office  has  expired,  can  reach  any  property,  except  that  which  was  attached 
while  he  was  in  office.  But  it  seems  proper,  for  many  reasons,  that  the  same 
officer  should  completely  execute  the  judgment,  and  it  is  so  provided  in  this 
section,  in  accordance  also  with  the  provision  that  a  sheriff  may  continue  to  levy 
under  the  warrant,  notwithstanding  the  expiration  of  his  term ;   ante,  §  644. 

§707. 

This  section  is  also  new.  The  first  sentence  is  in  accordance  with  the 
decision,  in  Force  v.  Oower,  23  How.  Pr.,  294;  and  the  remarks  of  the  court  in 
Warren  v.  Tiffany^  9  Abb.  Pr.,  66 ;  S.  C,  17  How.  Pr.,  106  ;  Thacher  v.  Banr 
crofty  15  Abb.  Pr.,  243 ;  and  PMpa  v.  Baker,  60  Barb.,  107.  See  also  FUhe 
V.  Anderson,  33  id.,  71;  S.  0.,  12  Abb.  Pr.,  8;  and  RtUbert  v.  Rope  M.  Ins.  Go,, 
4  How.  Pr.,  275.  No  reported  case  has  been  found,  which  holds  the  other 
way ;  and  the  doctrine  has  been  recognized  in  some  unreported  cases,  and  is  in 
harmony  with  approved  general  principles.  KUburn  v.  Woodworth,  5  Johns^ 
37 ;  Pawling  v.  Bird,  13  id.,  192.  The  question  is  of  great  importance,  and, 
in  this  section,  is  definitely  settled  by  statute. 

§708. 

Subd.  1  has  been  taken  from  the  corresponding  subdivision  of  Go.  Proc, 
§  237.  Subd.  2  is  a  substitute  for  that  part  of  Co.  Proc,  §  237,  subd.  2, 
which  reads  as  follows : 

^^2.  If  any  balance  remain  due,  and  an  execution  shall  have  been  issued  on 
such  judgment,  he  shall  proceed  to  sell  under  such  execution  so  much  of 
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the  attached  property,  real  or  pereonal,  except  as  provided  in  subdivision  4  of 
this  section,  as  may  be  necessary  to  satisfy  the  balance,  if  enough  for  that  pur- 
pose shall  remain  in  his  hands  ". 

This  subdivision  has  been  framed  so  as  to  apply,  with  the  exception  of  the 
second  sentence,  equally  to  a  case  specified  in  the  last  section,  and  to  a  case 
where  the  summons  was  personally  served.  Under  the  original  statute,  the 
mode  of  collecting  a  judgment  out  of  attached  propertv,  either  real  or  personal, 
is  in  many  respects  uncertain,  and  the  practice  thereujyon,  yarjing.  Indeed,  it 
is  doubtful  whether  a  good  title  can  be  made,  to  real  property  attached  and 
sold  upon  execution,  where  other  judgments  have  intervened,  before  judgment 
in  the  action  in  which  the  warrant  of  attachment  was  issued ;  as  the  execution 
directs  the  sale  of  the  defendant's  ^interest  in  the  property  at  the  date  of  Ihe 
judgment^  and  there  is  no  provision  for  enforcing  the  lien  of  tJie  attdchmsnU 
That  and  other  defects  the  commissioners  have  attempted  to  remedy,  by  special 
provisions  in  this  subdivision.  See  §  1411,  post  Subd.  3  and  4  have  been 
taken  from  the  corresponding  subdivisions  of  Go.  Proc.,  §  237.  Subd.  5  is  a 
revision  of  the  three  sentences  of  the  same  section  which  immediately  succeed 
subd.  4  thereof. 

§  709. 

This  section  embodies  the  substance  of  Go.  Proc,  §  237,  last  sentence ;  part 
of  id.,  §  240 ;  and  so  much  of  id.,  §  239,  as  is  not  embraced  in  the  next  section. 

§  no. 

This  general  pravision  appears  to  be  necessary,  to  restore  the  defendant 
fully  to  his  former  condition.  A  like  provision,  with  respect  to  bonds  taken 
by  the  sheriff,  is  contained  in  Go.  Proc,  §  239 ;  but  the  latter  is  so  framed  as 
to  include  the  securities,  which  are  excepted  by  this  section. 

§ni. 

The  substance  of  so  much- of  Go.  Proc,  §  132,  as  applies  to  cancelling  notices 
of  lis  pendens,  amended  so  as  to  include  the  other  cases,  where  notices  in 
attachment  cases  ought  to  be  cancelled. 

§ri3. 

Co.  Proc,  §  242,  amended  so  as  to  correspond  to  former  provisions;  and  con- 
solidated with  so  much  of  2  R.  S.,  13,  Part  2,  ch.  5,  tit.  1,  art  1,  §  66  (3  R. 
S.,  5th  ed.,  89 ;  2  Edm.,  14),  as  relates  to  the  return  of  the  warrant. 


TITLE  IV. 

Other  provisional  remedies  ;  general  and  miscella/neous  provisions. 

AbtzclbI.  Receivers. 

2.  Deposit,  delivery,  or  oonveyance  of  piopertj. 
8.  General  and  misoellaneous  proTisions. 
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ARTICLE  FIRST. 

Rbceiyers. 
§713. 

Prepared  as  a  substitute  for  Go.  Proo.,  §  244,  subdivisions  1,  2,  and  5,  and 
the  commencement  of  subdivision  3.  Of  the  amendments  made,  the  following 
only  need  special  mention.  The  phrase,  '^  property  which  is  the  subject  of  the 
action  "  has  been  transposed,  from  the  first  subdivision,  to  the  opening  sentence, 
for  the  reason  that»  as  the  operation  of  the  section  is  now  restricted,  it  applies 
equally  to  the  three  subdivisions ;  the  words, ''  or  interest  in  '*  have  been  inserted 
in  subd.  1,  lest  the  words,  ^'  an  apparent  right  '^  might  be  construed  to  mean  an 
exclusive  rights  and  so  exclude  mortgage  and  partnership  cases,  etc. ;  the 
words,  "  will  be  removed  beyond  the  jurisdiction  of  the  court "  have  been 
inserted,  to  provide  for  an  additional  contingency ;  the  words,  *^  except  in  cases, 
where  judgment  upon  fieulure  to  answer  may  be  had,  without  application  to  the 
court  ^^  have  been  omitted,  because  there  are  no  such  cases  to  which  the  section, 
as  thus  restricted,  can  apply ;  the  concluding  sentence  has  been  added,  for  the 
purpose  of  including  the  income  of  personal  property,  and  of  extending,  to  the 
entire  section,  the  clause  in  subd.  1,  of  the  original,  whereby  that  subd.  is 
made  to  include  rents  and  profits ;  and  the  entire  section  has  been  confined  to 
an  action  in  one  of  the  courts  specified  in  subd.  1. 

%  714. 

This  section  is  in  accordance  with  the  general  practice  previously  prevailing; 
but  cases  have  occurred  where  receivers  were  appointed  ex  parte,  some  of  which 
have  attracted  merited  censure.  It  is  believed  that  the  propriety  of  prevent- 
ing such  appointments  by  legislation,  except  where  the  statute  expressly  allows 
them,  will  be  generally  recognized. 

§  71S.  , 

This  general  provision  meets  various  cases  hitherto  unprovided  for.  The  jus- 
tification and  approval  of  the  sureties,  and  the  remedy  where  the  bond  is  given 
to  the  people,  are  provided  for  by  general  sections  in  chapter  8  (post,  §§  812-814). 

§  716; 

This  section  consists  of  L.  1845,  ch.  112,  §  1  (3  R  S.,  5th  ed.,  22  ;  4  Edm., 
552),  amended  by  substituting  the  courts  therein  specified,  for  "  the  court  of 
chancery",  and  by  adding  the  clause,  relating  to  the  special  proceeding  men- 
tioned. 

ARTICLE  SBOOim. 

DBFOSIT,  DEXJYBBT,  or  COJXTSrAKCB  OF  Pbofertt. 

§yiy. 

Co.  Proc,  part  of  §  244,  amended  by  striking  out,  after  "belongs  %  tiie  words, 
'^or  is  due";  and  by  adding  the  clause  making  the  order  discretionary,  and 
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requiring  notice  of  the  application  to  be  given.  The  provision,  as  it  stands  in 
the  Code  of  Procedure,  is  open  to  great  abuse;  and  a  learned  judge  of  the  supreme 
court,  to  whom  the  commissioners  were  indebted  for  many  valuable  sugges- 
tions, recommended  to  omit  this  and  the  next  section,  on  that  ground,  and 
because  the  power  to  appoint  a  receiver  is  ample  for  any  legitimate  purpose  to 
which  those  sections  can  be  applied.  But  they  did  not  deem  it  proper  to  pro- 
pose so  great  a  change  in  the  law.  The  two  amendments  made  will,  it  is 
believed,  substantially  guard  against  the  abuses  referred  to. 

(  ri8. 

The  last  sentence  but  one  of  Go.  Proc,  §  244,  amended  in  accordance  with 
the  last  section,  and  so  as  to  extend  its  provisions  to  directions  contained  in  a 
judgment,  as  well  as  in  an  order. 


ARTICLE  THIRD. 

GENBBAL  Aim   lOSCELLAinSOVB   PBOVISI027S. 

(719. 

New.  The  sum  specified  in  an  order  of  arrest  is  not  necessarily  equal  to  the 
plaintiff's  demand;  nor  can  it  be  certain  that  sufficient  property  will  be  reached 
by  an  attachment,  to  make  the  plaintiff  secure.  Consequently,  both  reme* 
dies  together  are  not  necessarily  oppressive.  Generally,  an  injunction  will  be 
aunecessary,  where  either  an  order  of  arrest  or  a  warrant  of  attachment  has  been 
granted ;  but  not  always.  The  judge  should  be  allowed,  in  a  proper  case,  to  pro- 
tect the  defendant  against  an  unnecessary  accumulation  of  provisional  remedies. 
As  the  law  now  stands,  these  remedies  are  not  regarded  as  inconsistent ;  and  the 
plaintiff  is  entitled,  as  matter  of  right,  to  all,  if  he  makes  out  a  case  within  the 
terms  of  the  law  applicable  to  the  granting  of  them.  Bockford,  Rack  Island, 
and  S.  L.  R.  R*  Co.  v.  Boody,  56  N.  Y.,  456.  The  concluding  sentence  excepts, 
from  the  restriction  of  this  section,  cases  arising  under  L.  1875,  ch.  28. 

(  790. 

Co.  Proc,  §  401,  subd.  8. 
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CHAPTER  VIII. 

MISOELLANEOUS   INTEBLOCUTORY   PROCEEDINGS,  AND 

REGULATIONS  OF  PRACTICE. 

TITLE     L  —  Mistakes,  omissions,  defects,  and  ibregulabities. 
TITLE   II.  —  Tender,  and  other  offers  and  requests  to  the  adyersb 

PARTY. 

TITLE  IIL — Payment  of   money  into   court,    and  care   and    dis- 
position THEREOF. 

TITLE   IV.  —  Proceedings  upon  the  death  or  disability  of  a  party, 

or  the  transfer  of  his  interest. 

TITLE     V. — Motions  and  orders  generally. 

TITLE  YI.  —  Miscellaneous  practice  regulations. 

tlTLE  I. 

MistdkeSf  omisHonSj  defects,  and  irregvlarities. 

[Preliminary  Note.  —  The  provisions  specially  relating  to  amendments, 
variances,  etc.,  in  connection  with  the  pleadings  in  an  action,  could  not  be 
eonveniently  separated  from  the  subject  of  pleading,  and  were  therefore  placed 
in  chapter  sixth.  This  title  contains  a  revision  of  the  statutes  relating  to 
jeofails  and  amendments  in  other  cases,  the  design  of  the  commissioners  having 
>  been  to  preserve  the  enactments,  on  that  subject,  substantially  unaltered; 
inasmuch  as  the  rules,  which  they  had  adopted  for  their  guidance,  forbade  an 
attempt  to  solve  the  great  doubts  of  many  of  the  profession,  whether  those 
enactments  do  not  give  the  courts  more  discretionary  power,  over  suitors  and 
proceedings,  than  is  consistent  with  the  public  interests.  In  preparing  this 
title,  some  difficulty  was  experienced  in  determining  what  provisions  of  2  B. 
S.,  424-426,  Part  3,  ch.  7,  tit  5,  were  to  be  regarded  as  having  been  superseded 
by  the  provisions  of  the  Code  of  Procedure,  on  the  subject  of  amendments, 
eta ;  it  having  been  held  that  all  these  enactments  are  in  force.  Perry  v.  Tynen, 
22  Barb.,  137.  In  every  case  of  doubt,  the  commissioners  deemed  it  best  to 
err  on  the  safe  side ;  owing  to  which  cause,  perhaps  some  provisions  of  the 
Bevised  Statutes  have  been  retained  which  dose  oriticisin  might  determine  to 
be  unnecessary,  in  view  of  the  broad  language  of  the  Gode  of  Procedure.] 
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§731. 

2  R  S.,  424,  425,  Part  3,  ch.  7,  tit  5,  §  7  (3  R.  8.,  6th  ed.,  722;  2  Edm., 
442,  443),  considerably  modified,  chiefly  by  omissions,  in  order  to  adapt  the 
section  to  the  present  praotioe.  It  would  be  very  difficult  intelligibly  to  desig- 
nate the  changes  made,  without  copyiog  the  entire  original  section. 

§rsisi. 

Id.,  §  8. 

Co.  Proa,  §  173,  and  the  first  clause  of  §  176 ;  the  second  clause  of  the 
htter  section  being  induded  in  §  721,  ante. 

§  794. 

.  Co.  Proc.,  §  174,  omitting  so  much  thereof  as  relates  to  an  extension  of  time 
to  plead  or  to  do  any  "other  acts*';  as  to  which,  see  §§  781,  783,  and  784,  post, 
and  the  notes  thereto. 

§735. 

2  R.  S.,  424,  Part  3,  ch.  7,  tit  5,  §  5  (3  B.  8.,  5th  ed.,  722 ;  2  EduL,  442). 

«736. 

Co.  Proc.,  §  422. 

§  737. 

2  R  S.,  426,  Part  3,  ch.  7,  tit.  5,  §  9  (3  R.  S.,  5th  ed.,  723  ;  2  Edm.,  443), 
amended  by  the  addition  of  the  last  clause.     See  §  542,  ante. 

§738. 

Co.  Pro6.,  §  406. 

§739. 

2  R  S.,  556,  Part  3,  ch.  8,  tit.  17,  §  33  (3  R.  S.,  5th  ed.,  870;  2  Edm.,  619), 
amended  by  adding  the  words,  "  or  undertaking  **. 

§  yao. 

Id.,  g  34,  similarly  amended. 


TITLE  IL 

Tender  J  and  other  offers  and  requests  to  the  adverse  party. 

§781. 

2  R  S.,  553,  Part  3,  ch.  8,  tit.  17,  §  20  (3  R.  8.,  5th  ed.,  868 ;  2  Edm.,  574), 
modified  in  accordance  with  the  present  system.    The  opening  phrase  has 
^n  substituted  in  place  of  ^'  When  any  action  at  law  shall  be  commenced  for  the 
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recovery  of  '* ;  and  the  words,  "  at  any  time  before  trial "  have  been  snbstitated 
in  place  of  ^  in  any  stage  of  the  prooeedings,  before  trial  in  such  causes,  or  before 
such  damages  shall  have  been  assessed,  or  before  judgment  rendered  in  an  action 
"of  debt  '\  The  latter  change  has  been  made,  because,  under  the  former  system,  the 
costs  were  taxable  by  small  items,  incurred  at  every  stage  of  the  cause;  but,  now, 
ther^  seems  to  be  no  case  where  the  defendant  can  advantageously  avail  himself 
of  a  tender,  unless  he  intends  to  defend  the  action. 


New ;  the  practice  upon  this  point  appears  to  be  unsettled.  Brown  y.  Fergu- 
Bony  2  Denio,  196.  This  section  will  also  avoid  other  doubtful  questions,  which 
arise  under  this  statute.  See  per  Nxlsok,  J.,  SUich  v.  Sraton,  13  Wend., 
394,  395. 

§  73S. 

2  B.  S.,  554,  Part  8,  oh.  8,  tit  17,  §§  21  and  22  (3  B.  S.,  5th  ed.,  868;  2 
Edm.,  574),  consolidated;  the  language,  at  the  conclusion,  having  been  assimi- 
lated to  that  of  Go.  Proc,  §  385 ;  post,  §  73Q. 

§734. 

Id.,  §  23. 

§785. 

Go.  Proc,  part  of  §  388. 

§  786. 

Go.  Proc,  §  386. 

§  737. 

Go.  Proc,  §  387. 

§738. 

Part  of  Go.  Proc,  §  385,  omitting  the  words,  "  or  verdict*',  after  "  trial ",  in 
the  first  line ;  otherwise  substantially  unchanged.  If  the  parties  agree  upon  a 
judgment,  after  the  trial  has  commenced,  it  can  be  taken  by  consent  in  open 
court,  or  by  stipulation.  Doubtless,  the  original  seistion  was  not  intended  to 
allow  a  defendant  to  serve  an  offer  at  that  stage  of  the  proceedings,  upon  the 
presumption  that  the  trial  will  last  more  than  ten  days.  At  the  conclusion  of 
the  section,  the  words,  '^from  the  time  of  the  offer  "  have  been  transposed,  so 
that  they  come  in,  after  ''  cannot  recover  costs  " ;  which  is  according  to  the 
ruling,  in  Burnett  v.  Westfall,  15  How.  Pr.,  430.  The  original  section  leaves 
the  rights  of  the  parties  very  obscure,  during  the  period  between  the  service  of 
the  offer,  and  the  expiration  of  the  ten  days  thereafter,  where  the  plaintiff 
does  not  mean  to  accept.    That  defect  is  supplied  by  §  741,  post 

§  739. 

The  remainder  of  §  385  of  the  Gode  of  Procedure,  amended  by  making 
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seTeral  alterations,  which  cannot  be  clearly  explained,  without  collating  this 
section  with  the  original.  They  are  belieyed  to  be  necessary,  to  render  the  pro* 
mon  of  any  practical  utility,  where  the  counterclaim  reduces  the  plaintiff 's 
demand  to  less  than  fifty  dollars. 

§  740. 

New ;  added  to  remove  doubts,  arising  under  the  original  statute. 

New ;  intended  to  remedy  the  obscurity,  mentioned  in  the  note  to  §  738,  ante. 

§  743. 

New.  It  is  notorious  that  the  practice  of  taking  judgment  by  offer  has  given 
rise  to  gross  abuses.  The  most  flagrant  of  these  occurs,  where  a  plaintiff  and 
defendant  connive,  to  evade  the  provision,  requiring  an  affidavit  for  the  entry 
of  a  judgment  by  confession,  or  to  take  a  judgment  against  a  partnership, 
without  the  consent  of  one  of  the  members.  The  courts  have  intimated  that, 
in  such  cases,  the  judgment  would  be  set  aside  (Ross  v.  Bridge^  15  Abb.  Pr., 
160;  Binney  v.  Le  Oaly  19  Barb.,  592  ;  Bridenbecker  v.  Mason,  16  How.  Pr,, 
203)  ;  but  the  intimation  does  not  seem  to  have  been  followed  up.  It  is 
believed  that  this  section  will  check  these  and  similar  practices.  The  section 
has  been  extended  to  a  judgment  against  a  plaintiff,  on  account  of  the  facility 
of  resorting  to  that  method  of  continuing  some  of  those  practices,  if  the  door 
should  be  closed,  only  in  cases  where  the  judgment  is  taken  against  the  defendant 


TITLE  III. 

Payment  of  Tnaney  iivto  courts  and  care  and  disposition  thereof. 

[Pbeukinaby  Note. — ^This  title  does  not  define  the  cases  where  money 
may  be  paid  into  court,  either  by  a  party,  voluntarily  or  compulsorily,  or  by  a 
referee,  sheriff,  or  other  officer.  There  are  numerous  special  provisions,  appli- 
cable to  both  classes  of  cases,  scattered  throughout  the  statutes ;  but  they 
constitute  part  of  the  regulations  of  the  remedy  or  proceeding  to  which  they 
relate,  and,  consequently,  belong  more  appropriately  with  the  other  provisions 
relating  thereto.  Other  cases  of  both  descriptions  depend  upon  the  general 
powers  of  the  courts,  and  general  regulations  of  practice,  which  have  come 
down  from  the  former  supreme  court,  and  court  of  chancery,  without  any 
statutory  provisions.  1  Barb.  Ch.  Pr.,  pp.  236-242;  Gra.  Pr.  (2d  ed.),  pp. 
632-^41.  This  title,  with  the  exception  of  one  section,  declaring  the  effect  of 
payment  into  court,  is  confined  to  the  provisions  regulating  the  care  and 
disposition  of  moneys,  under  control  of  the  court  or  its  officers,  from  whatever 
sources  they  proceed,  in  cases  where  there  are  no  special  regulations  on  the 
subject.    The  original  statutory  provisions,  revised  therein,  are  2  R,  S.,  171, 
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172,  Part  3,  ch.  1,  tit  2,  §§  17-27  (2  Edm.,  177, 178;  omitted  from  5th  ed, 
K.  8.);  L.  1848;  ch.  277,  part  of  §§  1-6,  and  §  8  (3  B.  S.,  6th  ed.,  287, 
etc.;  4  Edm.,  693,  etc.)  ;  L.  1847,  ch.  280,  §  83  (3  B.  S.,  5th  ed.,  286 ;  4  Edm., 
680).  Various  iJterations  have  been  made  in  these  provisions,  not  only  to 
adapt  them  to  the  existing  judicial  system,  to  which  most  of  the  provisions 
of  the  R  S.  are  wholly  unsuited^  but  also  to  conform  them  to  the  (General  Rules 
of  Practice.] 

2  R  S.,  171,  Part  3,  ch.  1,  tit.  2,  §  21  (2  Edm.,  177),  last  sentence.  This 
provision  was  not  contained  in  the  statutes,  as  originally  reported  by  the 
revisers,  but  was  inserted  by  the  legislature,  probably  to  change  the  rule  laid 
down,  in  Olarksan  v.  De  Peyster,  Hopk.,  506 ;  S.  0.,  on  appeal,  2  Wend.,  77.  It 
leaves  unsettled  some  questions,  which  may  arise  upon  such  payment;  as, 
for  instance,  who  is  entitled  to  a  profit,  made  upon  an  investment  of  the 
money  in  stocks.  In  Parsons  v.  TVavis^  6  Duer,  650,  the  New- York  superior 
court  held  that,  where  a  party,  upon  taking  an  appeal,  deposited  two  hundred 
and  fifty  dollars,  instead  of  giving  an  un4ertaking,  and  the  money  was  em- 
bezzled, the  loss  was  his,  and  the  two  hundred  and  fifty  dollars  could  not  be 
deducted  fh)m  the  judgment  on  the  appeal.  The  commissioners  did  not  feel  at 
liberty  to  extend  the  operation  of  the  original  provision. 

§744. 

Prepared  as  a  substitute  for  id.,  §  22.    See  Rules  70,  71,  and  82  to  85. 

§  74LS. 

This  section  contains  the  substance  of  so  much  of  L.  1848,  ch.  277,  §  1  (3 
R.  S.,  5th  ed.,  287  ;  4  Edm.,  593),  as  properly  belongs  to  this  title,  and  is  not 
obsolete ;  and  the  first  two  sentences  of  Bule  82.  See,  also,  2  R  S.,  171, 172, 
Part  3,  ch.  1,  tit.  2,  §§  17, 18,  and  24  (2  Edm.,  177,  et  seq.) ;  also  L.  1847,  ch. 
280,  §  71  (3  R  S.,  5th  ed.,  286 ;  4  Edm.,  675). 

§  746. 

The  substance  of  2  R  S.,  171,  Part  3,  ch.  1,  tit  2,  §§  17, 18,  and  21  (2  Edm., 
177) ;  also  L.  1847,  ch.  280,  §  83  (3  R  S.,  6th  ed.,  286 ;  4  Edm.,  580). 

§747. 

L.  1848,  oh.  277,  §  8  (3  R  S.,  5th  ed.,  290;  4  Edm.,  696) ;  omitting  the 
clause  requiring  an  annual  report,  which  is  provided  for  in  §  763,  post. 

§748. 

Probably,  the  substance  of  this  section  is  contained  in  L.  1848,  ch.  277,  §  ly 
for  which  §  746,  ante,  is  a  substitute  ;  at  all  events,  there  appears  to  be  no  suf- 
ficient reason  why  the  courts  specified  should  not  have  this  power. 

§  749. 

Id.,  §  4,  remodelled,  and  amended  by  omitting  obsolete  provisions. 
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$  790. 

2  B.  S.,  172,  Part  8,  oh.  1,  tit.  i,  §§  26  and  27  (2  Edm.,  178),  conaoUdatod 
and  abridged. 

$791. 

Id,  §  23  modified  so  ae  to  confoim  to  Bale  84. 

$799. 

Part  of  Bole  83. 

$798. 

The  remainder  of  Bnle  83,  modified  so  86  to  make  it  more  specific  and  definite. 
And  see  g§  19,  20,  and  25  of  the  R  S. 

$794. 

New;  needs  no  explanation. 


TITLE  IV. 

Proceedings  v/pon  the  deaih  or  disability  of  a  party ^  or  the  trans- 

fer  of  his  interest. 

[Pbelihikaby  Note. — The  previous  legislatioiiy  on  this  subject,  is  contained 
in  §  121  of  the  Code  of  Procedure,  and  in  2  E.  S.,  386-388,  Part  3,  ch.  7, 
tit  1,  respecting  suits  at  law ;  and  id.,  184^  185,  Part  3,  ch.  1,  tit.  2,  §§  107-121, 
respecting  suits  in  equity.  The  editors  of  the  fifth  edition  of  the  E.  S.  omit- 
ted entirely  the  last  named  sections,  under  the  idea  that  they  were  superseded 
by  the  provisions  of  the  Code  of  Trocedure,  which  was  probably  an  error.  The 
amendment  to  §  121  of  the  Code  of  Procedure,  made  by  L.  1862,  ch.  460,  §  5, 
was  doubtless  caused  by  this  omission.  That  amendment  does  not,  however, 
cover  all  the  cases  within  these  sections  of  the  B.  S.  Accordingly,  a  new 
section  has  been  framed,  designed  to  reach  those  which  were  omitted ;  and  four 
sections  of  chapter  7  of  the  B.  S.,  have  been  retained,  with  slight  modifications- 
Others  will  be  revised  in  the  chapters  which  will  complete  the  Code  of  Reme- 
dial Justice.] 

}75S. 

Co.  Proc.,  g  121,  first  sentence. 

$756. 

Id.,  the  third  sentence. 

5757. 

Id.,  the  second  sentence.    The  words,  '^  or  compel  *^  have  been  added,  in  order 
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to  remove  any  doubt,  respecting  the  power  of  the  court  to  compel  the  action  to 
be  continued,  on  the  application  of  the  defendant,  when  a  plaintiff  has  died. 
Ridgeway  ▼.  BulJcUy,  7  How.  Pr.,  269.  It  was  suggested,  by  the  Hon.  W.  L 
Learned,  that  the  amendments  to  the  Code  of  Procedure,  made  after  the 
decision  of  this  case,  *might  prerent  its  application.  It  is  believed  that  this 
section,  and  those  which  follow,  provide  for  all  ordinary  cases  where  one  of  sev- 
eral parties  dies. 

$758. 

From  2  R.  S.,  386,  Part  3,  ch.  7,  tit  1,  §  1  (3  R.  S.,  5th  ed.,  669 ;  2  Edm., 
401). 

$759. 

See  the  note  to  the  next  section. 

%  760. 

This  ihid  the  last  section  have  been  prepared  as  substitutes  for  2  B.  S.,  184, 
Part  3,  ch.  1,  tit  2,  §§  108,  109,  116,  117,  120,  and  121  (2  Edm.,  191) ;  as 
explained  m  Leggett  v.  Dubois,  2  Paige,  211 ;  White  v.  Buloid,  id.,  475;  and 
Hoffman  v.  Tredwelly  6  id. ,  308.  They  do  not  cover  all  the  cases  included  in  those 
sections  of  the  B.  S. ;  but  it  is  believed  that  they  are  sufBicient,  in  connection 
witj^  the  substitute  for  Go.  Proc,  §  122  (ante,  §  452),  which  applies  to  this,  as 
to  all  other  cases.  The  provisions  of  §  118  of  the  B.  S.,  seem  to  be  sufiSciently 
covered  by  the  next  section. 

%  761. 

Co.  Proc.,  §  121,  fifth  sentence,  omitting  *^  other  disability  ".  It  seems  to  be 
proper  to  retain  a  provision  respecting  marriage,  in  this  section,  to  meet  the 
case  of  a  person  who  acquires  or  loses  some  interest  by  marriage ;  as,  for 
instance,  in  consequence  of  the  express  words  of  a  will,  grant,  etc. 

§  769. 

New ;  intended  to  avoid  any  possible  clashing  of  the  provisions  of  this  title, 
with  special  provisions  relating  to  ejectment,  partition,  etc. 

$763. 

2  E.  S.,  387,  Part  3,  ch.  7,  tit  1,  §  4  (3  E.  S.,  5th  ed.,  669;  2  Edm.,  402) ; 
adapted  to  the  present  system,  and  amended  by  omitting  the  words,  ^*  within 
two  terms  after  such  veidict  or  plea",  and  by  adding  the  final  clause. 

$764. 

Prepared  as  a  substitute  for  the  fourth  sentence  of  §  121  of  the  Code  of 
Procedure.  Literally,  the  original  means  that  a  cause  of  action  for  a  wrong, 
if  a  verdict  thereon  has  been  rendered,  will  survive  the  death  of  either  party, 
not  merely  until  a  case  or  exceptions  can  be  heard,  but  for  all  time  to  come ;  so 
that,  if  the  verdict  is  set  aside,  or  a  judgment  thereon  is  reversed  on  appeal,  the 
plaintiff  may  again  try  the  cause.  Such,  doubtless,  was  not  the  intention  of 
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the  legislature ;  and  this  section  has  been  framed  in  accordance  with  the  con- 
fltmction  of  the  original,  in  Woody,  Phillips,  11  Abb.,  N.  S.,  1 ;  and,  in  Spooner 
T.  KeehTy  51 N.  Y.,  527,  particularly  the  concluding  sentence  of  the  opinion  of 
LOTT,  Oh.  Com.,  on  p.  536. 

$765. 

2  R.  S.,  387,  Part  3,  ch.  7,  tit  1,  §  5  (3  B.  S.,  5th  ed.,  669;  2  Edm.,  402), 
amended  by  omitting  the  clause  of  the  original,  beginning  with  '^  notwith- 
standing ^. 

§  766. 

Id.,  §  14;  and  L.  1832,  ch.  295,  §  3  (3  Edm.,  674),  consoUdated. 


TITLE  V. 

Motions  and  orders  generally. 
}767. 

Co.  Proc.,  §  400,  amended  by  requiring  an  order,  in  general,  to  be  in  writing. 

}  768. 

Co.  Proc,  §  401,  subd.  1,  unchanged. 

}769. 

Co.  Proc.,  §  401,  subd.  4,  amended  by  adding  the  concluding  sentence.  I^t 
was  held,  in  Wells  v.  Jones,  2  Abb.  Pr.,  20,  that  a  motion  for  a  supersedeas  of 
bail  could  be  made  in  the  first  district,  although  the  action  was  triable  in  Scho- 
harie county.    This  section  conforms  to  the  ruling  in  that  case. 

i  776. 

Co.  Proc,  §  401,  subd.  2. 

S  771. 

Co.  Proc,  §  404,  amended  by  permitting  a  transfer  by  stipulation,  and  by 
removing  obscurities  in  the  language  of  the  originaL 

S77a. 

Co.  Proc,  §  401,  subd.  3,  and  §  324,  consolidated,  and  amended  so  as 
to  settle,  in  connection  with  the  next  section,  and  §  769,  ante,  Tarious 
donbtfol  questions,  especially  concerning  the  power  of  a  county  judge. 

}  77S. 

New.    This  section  needs  no  special  explanation. 

§774. 

Co.  Proc,  §  403,  last  clause;  amended  by  dropping  '*  supreme  ",  before  ^'  court ", 
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and  by  adding  the  concluding  phrase>  as  this  and  the  last  two  sections  were 
framed  so  as  to  apply  to  all  the  principal  coarts,  ezoept  the  marine  court ;  as  to 
which>  see  §  32  7>  ante. 

$775. 

Co.  Proa,  §  401,  subd.  6. 

$776. 

2  R.  S.,  281,  Parf  3,  ch.  3,  tit  2,  §  27  (3  R.  S.,  5th  ei,  472 ;  2  Edm.,  291), 
forbidding  such  applications  to  supreme  court  commissioners,  in  actions  in  the 
supreme  court ;  and  the  same  provisions,  as  to  the  court  of  chancery,  in  2  B. 
S.,  173,  Part  3,  ch.  1,  tit  2,  §§  32,  33,  and  34  (2  Edm.,  179).  The  provision 
has  been  extended  to  other  cases. 

§777. 

New.  It  has  sometimes  happened  that,  where  an  application  for  judgment, 
ex.  gr.,  in  a  divorce  case,  has  been  refused  by  a  judge,  a  new  application  has 
been  made  to  another  judge,  and  granted,  without  knowledge,  on  his  part,  of 
the  former  application.  Such  proceedings  will  be  prevented  by  this  section, 
which  was  prepared  for  that  purpose,  upon  the  recommendation  of  the  Hon. 
William  L.  Learned,  who  called  the  attention  of  the  commissioners  to  the 
want  of  any  adequate  provision  to  check  such  practices,  either  in  the  statute 
or  the  Bules. 

§  778. 
Id.,^§  38. 

$779. 

Prepared  as  a  substitute  for  L.  1847,  ch.  390,  §  3  (3  E.  S.,  5th  ed.,  126; 
4  Edm.,  630),  with  amendments  to  adapt  it  to  the  existing  mode  of  procedure 
and  to  conform  to  the  practical  construction  which  it  has  reoetyed.  The 
aecond  section  of  the  same  act  is  contained  in  §  15,  ante. 


TITLE  VI. 

MisceUaneaits  practice  reguUxbUms. 

AtaiOLE  1.  General  regnlationB  respecting  time. 

3.  Preferred  and  deferred  catuieB. 
8.  Service  of  papers. 

4.  Disoover7  of  books  and  papers. 

6.  General  regulations  respecting  bonds  and  ondertaUnga 
0.  Other  matters. 
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ARTICLE    FIRST. 

0BNBRAL  BhGTTLATIONB  BBBFBOTme  TiMB. 

Co.  Proc.^  §§  402  and  418 ;  consolidated,  and  amended  by  confining  the  power 
to  grant  an  order  to  show  cause,  to  a  judge  of  the  court. 

$781. 

Co.  Proc,  §  405 ;  omitting  the  portions  contained  in  §§  782  and  784,  post, 
and  amended  so  as  to  distinctly  divide  the  cases  within  this  section,  from 
those  within  §  783,  post,  in  accordance  with  the  ruling,  in  Doty  v.  Brown,  3  Ho  W' 
Pr.,  375,  and  Sheldon  y.  Wood,  14  id.,  18 ;  and  also  to  remove  a  source  of 
obflcnrity,  arising  from  the  use,  in  the  original,  of  the  indefinite  article,  in  the 
expression,  "or,  if  the  action  be  in  the  supreme  court,  by  a  county  judge". 
The  county  judge,  referred  to,  is  supposed  to  be  one  of  those  mentioned  in 
§  772,  ante,  corresponding  to  Go.  Proc,  §  401,  subd.  3.  As  the  clause  has  been 
amended,  it  will  authorize  a  county  judge  to  make  the  order,  in  actions  brought 
in  a  superior  city  court ;  ante,  §  277. 

Co.  Proc.,  part  of  §  405,  extended  so  as  to  include  orders  made  in  pursuance 
of  Co.  Proc,  §  413  (ante,  §  780).  The  practice,  in  that  respect,  accords  with 
the  amendment ;  but  there  is  no  such  express  provision  in  the  statutes  or  the 
Bnles. 

S  783. 

This  section,  following  the  distinction  mentioned  in  the  note  to  §  781,  axite,  and 
framed  so  that,  in  language,  it  corresponds  to  that  section,  is  a  substitute  for 
that  portion  of  Co.  Proc.,  §  174,  not  included  in  §  724,  ante.  According  to  the 
Uteral  reading  of  Co.  Proc.,  §  174,  which  extends  to  any  "  other  act  to  be 
done ",  the  court  may  relieve  the  party  from  the  statute  of  limitations ;  or, 
inasmuch  as  Co.  Proc,  §  405,  applies  only  to  orders  made  out  of  court,  it  may 
extend  the  time  to  appeal.  The  prohibition  to  exercise  the  latter  power,  and 
also  to  grant  further  time  to  continue  an  action,  should  be  absolute ;  it  is 
contained  in  the  next  section,  which  is  of  general  application. 

%  784. 

The  prohibition  in  this  section,  against  an  extension  of  the  time  to  appeal, 
has  been  taken  from  Co.  Proc,  §  405;  except  that  the  language  is  more 
precise  and  comprehensive.  It  embraces  the  act  of  the  court,  as  well  as  of  a 
judge,  and  the  cases  where  the  time  to  appeal  has  expired.  It  was  held,  in 
Haase  v.  iV.  F.  Central  S.  S.  Co.,  14  How.  Pr.,  430,  that  the  time  to  appeal 
might  be  enlarged  by  the  court;  but  this  ruling  is  against  the  weight  of 
authority.  Bryant  v.  Brycmt,  4  Abb.,  N.  8.,  138;  Humphrey  v.  Chamberlain, 
1  Kern.,  274;  Wait  v.  Van  Allen,  22  N.  Y.,  319;  Salles  v.  Butler,  27  id.,  638. 
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The  remainder  of  the  section  extends  to  the  other  cases^  where  the  right  to 
continue  after  death,  etc.,  may  be  granted  or  abridged,  the  ruling,  in  Oreene  t. 
Bates^  7  How.  Pr.,  296,  and  Goon  ▼.  Knapp,  13  id.,  175,  to  the  effect  that  the 
time  to  continae  the  action  cannot  be  enlarged,  upon  motion.  The  others  rest 
upon  the  same  principle. 

§785. 

This  section  is  a  new  proyision,  designed  to  remedy  a  case  of  extreme  hard- 
ship, which  might  easily  occur,  under  the  existing  proyisions  of  law. 

$786. 

2  B.  S.,  183,  Part  3,  ch.  1,  tit  2,  §  106  (2  Edm.,  190;  omitted  from  5th  ed^ 

$787. 

Co.  Proa,  §  426. 

§  788. 

Go.  Proc.,  §  407,  amended  by  adding  the  concluding  sentence.    See  Anonym 
mouSy  2  Hill,  375. 


ABTICLE  SECOND 

PREFBRllRD  AND  DEFERRED  GAUSBS. 

§789. 

L.  1875,  ch.  49,  §  6. 

i  790. 

It  is  believed  that  there  is  no  previous  statute,  corresponding  to  this  provi- 
sion, and  that  the  preference,  which  has  obtained  for  so  many  years,  in  criminal 
cases,  has  hitherto  rested,  in  the  court  of  appeals,  upon  a  rtile  of  court  adopted 
in  pursuance  of  the  authority  given  by  Co.  Proc,  §  13,  and,  in  other  courts, 
upon  rules  adopted  without  special  statutory  authority.  The  propriety  of 
expressly  legalizing  it  is  manifest. 

i  791. 

The  custom  of  giving  preferences  to  particular  causes,  by  statute,  has  been 
rapidly  increasing,  during  the  last  few  years;  and  the  numerous  provisions,  relat- 
ing thereto,  threaten  to  lead  to  confusion,  and  perhaps  injustice,  to  unpreferred 
suitors.  But  it  is  for  the  legislature  to  apply  a  remedy,  if  any  radical  change  is 
needed.  In  this  section,  no  change  has  been  made,  in  the  order  of  preference 
already  established,  according  to  what  was  deemed  the  proper  construction  of 
the  statutes ;  except  (1)  that  the  causes,  enumerated  in  subdivisions  1,  2,  and  3, 
have  been  placed  at  the  head  of  the  list,  for  reasons  that  ?rill  be  obvious,  where 
the  people  are  parties,  and,  in  the  other  cases,  because  they  are  of  the  same  gen- 
eral description,  and  the  change  is  comparatively  trifling,  and  avoids  some 
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yerbiage ;  (2)  that  the  section  transposes  the  order  of  preference,  as  between 
themaelyes,  of  the  causes  mentioned  in  subdivisions  5  and  6,  because  the  court 
of  appeals  has  thus  construed  the  statutes  relating  thereto  (see  Bule  20  of  the 
court  of  appeals) ;  and  (3)  that  a  new  class  of- preferred  causes  has  been  added, 
in.  subd.  7,  for  reasons  of  humanity. 

The  general  rule  is  believed  to  be  that,  as  between  two  classes  of  causes,  to 
which  a  general  preference  is  granted  by  two  statutes  of  different  date,  those 
named  in  the  latter  statute  outrank  those  named  in  the  earlier;  and  the  courts 
have  held  that  amendments,  made  in  the  form  usually  adopted  in  amending  the 
Code  of  Procedure,  are  to  be  construed  as  new  statutes,  only  with  respect  to  the 
new  matter  contained  in  the  amendments.  Dexter  <6  Limerick  Plankroad  Co, 
V.  Atten,  16  Barb.,  16;  Ely  v.  lloUon,  15  N.  T.,  695;  Duanesburghy.  Jenkins, 
46  Barb.,  294.  According  to  these  principles,  the  order  of  preferences,  under 
the  statutes  revised  in  this  section,  next  affcer  the  causes  enumerated  in  §  789, 
ante,  and  excluding  the  qualified  preference  preserved  in  the  next  section,  is  as 
follows : 

1.  The  causes  enumerated  in  subd.  4  of  this  section.  L.  1871,  ch.  583,  §  5, 
voL  2,  p.  1270. 

2.  The  causes  enumerated  in  subd.  6-  of  this  section,  according  to  what 
seemed  to  be  the  best  construction  of  the  intent  of  the  legislature,  in  passing 
some  obscure  and  perhaps  conflicting  acts.  By  L.  1860,  ch.  167,  §  1  (4  Edm., 
542),  a  preference  over  all  actions,  except  criminal  cases,  was  given,  in  the  court 
of  appeals,  and  at  the  general  term  of  the  supreme  court,  to  actions  in  which 
executors  and  administrators  are  sole  plaintiffs  or  sole  defendants ;  and,  by  §  2 
of  the  same  act,  a  preference  was  given,  in  the  same  courts,  to  ^  appeals  which 
prevent  the  issuing  of  letters  testamentary,  or  of  general  administration  ".  In 
1865,  the  legislature  passed  an  act  (L.  1865,  ch.  218;  6  Edm.,  453),  whereby 
chapter  167  of  1860  was  "  amended  so  as  to  read  as  follows  "  ;  the  tioo  sections 
hing  consolidated  into  one,  with  no  other  material  change,  except  that  the  pre- 
ferred causes  were  postponed  to  ^'  cases  in  which  the  people  are  a  party  ",  as  well 
as  to  criminal  cases.  Then  followed  chapter  49  of  1870  (7  Edm.,  585),  whereby 
the  legislature,  evidently  overlooking  the  act  of  1865,  amended  section  one  of 
the  act  of  1860,  '^  so  as  to  read  as  follows  '^  the  amendment  adding  to  the  cases, 
mentioned  in  section  one  of  that  act,  ^^  actions  for  the  construction,  etc.,  of  a 
will  in  which  the  executors,  etc.,  are  joined  with  other  parties  ",  and  re- 
enacting  the  remainder  of  the  section,  omitting,  of  course,  section  two,  and  the 
reservation,  contained  in  the  act  of  1865,  of  actions  to  which  the  people  are 
parties.  Apparently,  this  act  had  the  effect  to  repeal  the  preference  given  to 
appeals  in  probate  cases,  which  prevent  the  issuing  of  letters.  But,  by  L.  1871, 
ch.  603,  §  1,  appeals  from  surrogates*  decisions,  "  declaring  the  validity  of  a 
will  and  admitting  the  same  to  probate  ",  shall  not  stay  the  issuing  of  letters, 
i^  the  surrogate  thinks  that  the  interest  of  the  estate  requires  that  they  should  be 
issued;  and,  by  §  2  of  the  same  act,  it  is  provided  that  ^^  such  appeals  shall  have 
preference  for  hearing  in  the  supreme  court,  and  in  the  court  of  appeals,  in 
the  same  order,  as  is  now  prescribed  by  law  in  cases  where  the  issuing  of  letters 
testamentary  is  stayed".    This  construction  is  not  affected  by  L.  1875,  ch.  32, 
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which  extends,  to  all  courts  of  record,  the  preferenoe  given,  by  the  act  of  1871, 
only  in  the  court  of  appeals,  and  the  supreme  court  It  is  believed,  therefore, 
that  subd.  6  of  this  section  fairly  expresses  the  last  meaning  of  the  legislature. 

3.  The  causes  described  in  subd.  5,  which  follows  closely  the  language  of  the 
addition  to  §  13  of  the  Code  of  Procedure,  made  by  L.  1869,  ch.  883. 

4.  The  causes  describjBd  in  subd.  8,  wherein  the  language  of  L.  1869,  ch.  433, 
§  5  (7  Edm.,  450),  is  closely  followed,  except  that  the  words,  "  estate  in  contro- 
versy" have  been  substituted  in  place  of  "property  admeasured  to  her". 

5  The  causes  mentioned  in  L.  1868,  ch.  828,  §  5  (7  Edm.,  357),  for  which 
subd.  9  is  a  substitute.  The  act  of  1868  covers  the  same  cases,  but  restricts 
the  preference  to  the  court  of  appeals,  on  appeal  from  the  judgment  of  the 
supreme  court,  rendered  upon  a  certiorari  to  the  officer,  a  case  which  has 
already  a  preference,  by  the  53d  Rule. 

6.  Actions  wherein  "The  Metropolitan  Board  of  Health"  is  a  party, 
"  either  when | acting  as  such,  or  as  a  board  of  excise".  L.  1867.  ch.  700,  §  3 
(7  Edm.,  146).  The  jurisdiction  of  this  board  has  been  so  circumscribed,  that 
there  seems  to  be  no  reason  for  retaining  this  provision. 

7.  The  causes  mentioned  in  subd.  2  of  this  section,  the  language  of  which 
follows,  substantially,  L.  1863,  ch.  412,  §  1. 

8.  The  causes  mentioned  in  subd.  3,  which  follows,  substantially,  the  language 
of  the  addition  to  §  13  of  the  Code  of  Procedure,  made  by  L.  1863,  ch.  392. 

9.  The  causes  mentioned  in  subd.  10,  which  follows  the  language  of  subd. 
5  of  §  401  of  the  Code  of  Procedure,  inserted  by  L.  1858,  ch.  306,  §  18;  amended 
by  adding  the  words,  "or  continuing  ". 

10.  Civil  actions  in  favor  of  the  people,  etc.,  which  have  been  placed  in 
subd.  1.  They  are  awarded  a  preference,  by  L.  1868,  ch.  37,  §  1  (4  Edm.,  600) ; 
the  language  of  which  is  substantially  followed,  but  improved  in  precision,  in 
subd.  1. 

11.  The  causes  mentioned  in  L.  1850,  oh.  128  (4  Edm.,  597),  (actions  to  test 
the  manorial  titles,  and  proceedings  by  quo  warranto).  As  far  as  this  act  is  not 
obsolete,  the  causes,  included  therein,  are  provided  for  in  subd.  1. 

12.  The  actions  described  in  subd.  11,  the  language  of  which  follows,  sub- 
stantially, L.  1849,  ch.  226,  §  32  (4  Edm.,  163) ;  amended  by  omitting  the 
provision  that  the  debt  must  have  been  contracted  after  January  1st,  1850. 

13.  The  actions  described  in  subd.  12,  the  language  of  which  is  taken  from 
2  R.  S.,  458,  469,  Part  3,  ch.  8,  tit  4,  §§  8  and  11  (3  R.  S.,  5th  ed.,  755,  756; 
2  Edm.,  478, 479). 

14  The  actions  described  in  subd,  13,  which,  by  L.  1871,  ch.  733,  §  1  (9 
Edm.,  197),  take  precedence,  "  after  issue  joined ",  over  all  other  actions  at 
issue,  "  not  now  entitled  to  preference  by  law  ". 

§  799. 

L.  1873,  ch.  70,  last  sentences,  respectively,  of  sections  1  and  2  (9  Edm.,  576). 

§  793. 

New;  supposed  to  require  no  explanation. 
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$794. 

L  1849,  ch.  439,  §  16  (6  Edm.,  132) , 

§795. 

li,  §  17. 

ARTICLE  THIRD. 

Sbbyiob  of  Pafbbs. 

§796. 

Co.  Proc,  §  408,  amended  by  omitting  the  words,  "  notices  shall  be  in  writ- 
ing, and  ",  at  the  commencement,  and  ^^  where  not  otherwise  provided  by  this 
acf,  at  the  end  of  the  section.  The  first  omission  is  in  consequence  of  the 
fact,  that  this  act  has  a  more  extended  scope  than  the  Code  of  Procedure.  It 
was  held,  in  Kerr  v.  Maguire,  28  N.  Y.,  446,  that  the  requirement,  that  notices 
should  be  in  writing,  applies  only  to  the  notices  provided  for,  in  the  latter  stat- 
ute.   The  clause,  omitted  at  the  end,  is  included  in  §  802,  post. 

§797. 

This  section  is  a  substitute  for  Go.  Proc,  §§  409,  410,  and  411.  The  princi- 
pal changes  consist  of  the  extension,  in  subd.  1,  to  all  cases,  of  the  provision 
allowing  service  by  mail  in  particular  cases,  and  of  the  addition,  in  subd.  3,  of 
the  clause  allowing  the  paper  to  be  left  in  a  letter-box,  where  no  person  is  in 
charge  of  the  office.  The  previous  restrictions  upon  post-office  service,  which 
are  relics  of  the  past,  are  thus  swept  away,  as  similar  restrictions,  upon  service 
of  notice  of  protest,  and  of  foreclosure  by  advertisement,  have  been  long  since 
abrogated.  Where  there  is  a  regular  office  letter-box,  a  paper  deposited  in  it, 
during  the  owner's  absence  from  his  office,  will  probably  reach  him  more  cer- 
tainly and  expeditiously,  than  where  it  is  left  ^^  in  a  conspicuous  place  ",  or  at 
his  residence.  Besides,  it  is  unjust  to  require  a  person,  who  goes  to  an  attor- 
ney's office,  to  make  service  upon  him,  to  proceed  from  that  place  to  his  resi- 
dence, except  in  a  case  of  absolute  necessity.  In  New- York  city,  such  a  require- 
ment often  involves  the  loss  of  several  hours'  time ;  and  it  is  more  or  less  bur- 
densome, whenever  the  attorney's  office  and  his  residence  are  not  in  the  same 
building;  as  they  ofken,  perhaps  generally,  were,  when  the  rule  was  first  estab- 
lished. 

$798. 

Co.  Proa,  §  412,  amended  so  as  to  remove  doubts  as  to  its  meaning.  The 
original  is  not  universally  construed,  so  as  to  allow  forty  days,  in  which  to 
answer  a  pleading  served  by  maiL 

§799. 

Sections  414  and  417  of  the  Code  of  Procedure,  consolidated.  The  expres- 
sion, *^  ordinary  proceedings  in  an  action"  was  well  defined,  in  Becker  v.  Eager y 
8  How.  Pr.,  68 ;  wherein  the  obscure  §  414  received  a  construction,  generally 
in  accordance  with  the  amendments  made  by  this  section ;  and  it  was  held  that 
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§§  414  and  417  covered  the  same  kind  of  notices.    To  the  same  effect^  is 
Sckundt  V.  Oahriy  in  the  N.  Y.  Com.  Pleas,  3  Alb.  L,  J.,  389. 

$800. 

Co.  Proc,  §  416. 

§  801. 

New. 

Co.  Proa,  §  418,  and  part  of  §  408. 


ARTICLE  FOURTH. 

DlSCOTIEBT  OF  BOOKB  AND  PAFBBS. 

[Pbbliminabt  Note. —  It  has  been  frequently,  and,  it  is  believed,  uniformly, 
held  by  the  courts,  that  the  Eevised  Statutes  and  the  Code  of  Procedure  pro- 
vide for  two  distinct  cases,  where  a  discovery  of  books,  etc.,  may  be  compeUed, 
and  two  descriptions  of  relief,  the  latter  not  having  superseded  the  former. 
This  article  has,  accordingly,  preserved  the  remedy  in  both  cases,  the  provi- 
sions being  consolidated,  so  as  to  secure  uniformity  of  proceeding  in  each,  and  so 
framed  that  both  remedies  may  be  pursued,  at  the  same  time,  in  a  proper 
case.    Ill  so  doing,  some  obscurities,  in  both  the  original  statutes,  have  been 
removed ;  and  provision  has  been  made,  against  some  serious  abuses,  for  which 
the  present  practice  affords  room.     The  power  of  compelling  a  party  to  pro- 
duce his  private  books,  etc.,  for  the  use  or  inspection  of  his  adversary,  should 
be  exercised  only  with  great  caution ;  and  a  final  order  for  that  purpose  should 
not  be  made,  nor  should  the  penalty  for  disobedience  be  fixed,  except  by  the 
court  itself,  after  a  full  hearing  of  the  party  proceeded  against.     Both  statutes, 
although  they  are  somewhat  obscure,  afford  internal  evidence  that  such  was 
the  intention  of  the  legislature.    The  R  S.  expressly  prohibit  affixing  any 
penalty  for  disobedience,  except  the  practical  decision  of  the  suit  against  the 
offending  party,  2  R.  S.,  200,  Part  3,  ch.  1,  tit  3,  §  26  (3  R  8.,  6th  ed.,  294 ;  2 
Edm.,  208);  evidently  intending  to  withhold,  from  the  court,  the  power  to  resort 
to  proces's  of  contempt    And,  although  the  Code  of  Procedure  (§  388)  allows 
punishment,  where  an  inspection  is  ordered,  it  confines  the  power  to  the  court 
These  limitations  were  disregarded  by  the  rules  of  1868  and  1870,  although,  in 
1864,  the  supreme  court  very  properly  held,  in  Broderick  v.  Shelton,  18  Abb. 
Pr.,  213,  that  so  much  of  Rule  16  of  186S,  as  authorized  a  judge  at  chambers  to 
fix  the  punishment,  was  contrary  to  the  statute,  and  that  such  a  provision 
vitiated  the  order.    But,  by  the  recent  revision  of  the  Rules,  the  power  to  punish 
tor  disobedience  is  confined  to  the  court;  and  the  punishment  prescribed  con- 
sists merely  of  striking  out  the  pleading  of  the  offending  party,  or  debarring 
him  from  proving  the  matter,  to  which  the  order  for  .discovery  related.    Bule 
20  of  1875. 
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In  the  following  proyisions,  the  aim  has  been  to  point  ont  clearly  every  step 
of  the  proceedings ;  to  prevent  the  application  from  being  resorted  to^  for  the 
purpose  of  delay ;  to  require  the  rights  of  the  parties  to  be  passed  upon  by 
the  court,  upon  notice,  whenever  the  party  proceeded  against  desires  to  bring 
them  to  the  test;  and  to  prevent  the  question  of  compliance  or  non-compli- 
ance with  the  order  from  first  arising  at  the  trial.] 

§  SOS. 

2  R  S.,  199,  Part  3,  ch.  1,  tit.  3,  §  21  (3  B.  S.,  5th  ed.,  293 ;  2  Edm.,  207), 
consolidated  with  part  of  Co.  Proc.,  §  388.  The  R.  S.  confined  the  power  to 
the  supreme  court;  but,  by  L.  1841,  ch.  38  (4  Edm.,  550),  it  was  extended 
to  the  superior  court  of  New- York,  and  "every  court  of  common  pleas, 
recorder's  or  mayor's  court  in  this  State  '^ ;  and  those  courts  were  directed  to 
observe  the  rules  of  the  supreme  court  on  the  subject,  except  as  the  same 
might  be  modified  by  their  own  rules,  as  to  the  length  of  any  notice,  or  the 
time  within  which  any  act  was  to  be  done. 

}  804. 

Section  22  of  the  R.  S.,  amended  by  adding  the  provision  for  "  inspection'*; 
and  by  omitting  the  provision,  that  the  court  shall  be  governed  by  the  princi- 
ples and  practice  of  the  court  of  chancery,  in  compelling  discovery.  It  is 
believed  that  such  questions,  as  may  hereafter  arise,  can  be  sufficiently  settled 
by  reference  to  the  numerous  decisions  of  the  courts,  under  the  R  S. 

S  805. 

Id.,  §§  23  and  25.  As  there  can  be  no  final  order  until  a  hearing  by  the 
oonrt,  the  preliminary  order  may  well  be  made  by  a  county  judge. 

}806. 

Id.,  §  24. 

}807. 

See  the  note  to  the  next  section. 

$808. 

This  and  the  last  section  are  substitutes  for  §  26  of  the  R  S,,  and  the  coq- 
cluding  sentence  of  Co.  Proc,  §  388.  It  wSas  held,  in  Rice  v.  EhelCf  55  N.  Y., 
518,  that  the  court  had  no  power  to  make  the  punitive  provisions  of  the  order 
directing  a  discovery,  etc.,  take  effect  absolutely,  without  a  new  application, 
made  upon  notice  to  the  party  in  default  Under  this  ruling,  those  provisions 
appear  to  be  mere  "  brutum  fulmen  ".  They  have  therefore  been  abolished  ; 
and  provision  has  been  made  for  an  order,  directing  a  discovery  or  inspection, 
without  specifying  the  consequenoes  of  disobedience  thereto ;  leaving  the  latter 
to  be  fixed  by  the  court,  if  necessary,  upon  an  application  based  upon  proof ' 
of  disobedience. 

I  809. 

8  R.  8.,  200,  Part  3,  ch.  1,  tit  8,  §  27  (3  E.  S.,  5th  ed.,  294 ;  2  Edm.,  208). 
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ABTIOIiE  FIFTH. 

QKSWBAL  BBQTTLATIONB  BBSPaCTIKa  BonDB  ABD  UHDEBTAXDSGfi. 

$  810. 

New.  This  section,  which  corresponds  to  part  of  Bole  9,  renders  anneceasary 
the  repetition  of  numerous  provisions  of  the  statutes,  wherein  a  similar  direc- 
tion is  given,  with  respect  to  the  particular  bond,  etc.,  therein  treated  of. 

$811. 

New ;  but  in  accordance  with  the  construction,  given  to  various  provisions  of 
the  Code  of  Procedure,  by  numerous  cases. 

i  819. 

New ;  designed  to  include  the  essential  provisions  of  2  B.  S.,  190,  Part  3,ch. 
1,  tit  2,  §  148  (2  Edm.,  198),  and  various  other  provisions  of  the  statutes  and 
Bules. 

$813. 

New ;  designed  to  provide  for  certain  cases  of  hardship,  which  are  very  Ukelj 
to  occur,  in  accordance  with  the  principle  of  the  last  clause  of  Go.  Proc,  §  194. 
See,  also,  id.,  §  339.  This  section  is  so  framed  as  to  prevent  a  party,  who  is 
required  to  furnish  two  sureties,  justifying  in  thirty  thousand  dollars  each,  firom 
furnishing,  for  instance,  one  to  justify  in  fifty  thousand  dollars,  and  two  in 
five  thousand  dollars  each. 

$814. 

New.  There  are  various  cases  within  the  terms  of  this  section,  which  appear 
to  have  been  hitherto  unprovided  for. 

$815. 

New ;  in  accordance  with  the  rule  laid  down,  in  Potter  v.  Van  Vranken,  36 
N.  Y.,  619.    See  p.  630. 

$816. 

Co.  Proc,  §  423,  with  no  material  change,  except  the  omission  of  the  provi- 
sion as  to  filing  undertakings  in  replevin,  which  is  one  of  the  "  special  cases  ", 
and  will  be  provided  for,  in  one  of  the  chapters  which  will  complete  the  Code 
of  Bemedial  Justice. 

ABTICIiE  SIXTH. 

Otheb  Mattbbs. 

$  817. 

2  B.  S.,  383,  Part  3,  ch.  6,  tii  6,  §  36  (3  R  S.,  6th  ed.,  666 ;  2  Edm.,  398). 
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%  818. 
Id.,  §  37. 

§819. 

li,  §  38. 

§  890. 

Go.  Proc.,  §  122,  last  sentence.  The  action  of  interpleader  has  not  been 
expressly  abolished,  as  this  section  does  not  cover  all  the  cases  where  it  lies. 
Beck  V.  JStepTtani,  9  How.  Pr.,  193. 

§831. 

This  and  the  next  section  are  substitutes  for  the  third  sentence  of  Go.  Proc, 
§  274,  which  is  quite  obscure.  According  to  the  ruling,  in  Tracy  y.  Bey- 
ncidSy  7  How.  Pr.,  327,  and  Higgins  v.  Rochwelly  2  Duer,  650,  a  defendant  may, 
at  least  where  he  has  a  substantial  interest  to  protect,  voluntarily  appear  and 
move,  under  this  section,  although  the  summons  has  not  been  served  upon 
him.  It  was  held,  in  Travis  v.  Tobias y  7  How.  Pr.,  90,  that  a  defendant  served 
ooold  not  ask  the  court  to  dismiss  the  complaint,  as  to  the  defendants  not 
served.  This  section*  follows  these  rulings ;  and,  by  always  referring  the  appli- 
cation to  the  sound  discretion  of  the  court,  prevents  the  possibiliiy  of  the 
amendment  going  further  than  was  intended. 

$833. 

See  the  note  to  the  last  section.  This  section  follows  Eule  45.  It  is 
designed  to  include  actions  against  a  sole  defendant.  The  provisions  of  2 
B.  8.,  423,  Part  3,  ch.  7,  tit  4,  §§  81  and  82  (3  R  S.,  5th  ed.,  721 ;  2  Edm., 
441),  relating  to  the  same  subject,  have  been  omitted.  It  is  generally  under- 
stood that  the  provisions  of  Go.  Proc,  §  274,  were  designed  to  supersede  those 
sections. 

$833. 

Co.  Proc,  §  72. 

}834. 

Co.  Proc,  §  416. 

}895. 

L.  1847,  ch.  470,  §  20  (4  Edm.,  684),  extended  so  as  to  include  judges  of  city 
courts. 

§836. 

JJ  K.  S.,  552,  Part  3,  ch.  8,  tit  17,  §  10  (3  E.  S.,  5th  ed.,  866  ;  2  Edm.,  572). 

}897. 

Modelled  upon  the  first  sentence  of  §  77  of  the  "judiciary  act ",  L.  1847,  ch. 
280  (4  Edm.,  578);  and  extended  so  as  to  embrace  some  special  provisions, 
^hich  appear  to  be  required  by  subsequent  legislation,  revised,  or  to  be  revised, 
in  the  Code  of  Remedial  Justice. 
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CHAPTER  IX. 

EVrDENCK 
TITLE     I.  —  Gekebal  begulatioks   bespectikg   eyidekoe,  akd    the 

COHPETEKGY    AKD  KODE  OF  EXAKINATIOK  OF  A  WITISrESS. 

TITLE   11.  —  Compelling  the  attekdakoe  aijd  TESTiMomr  of  a  wit- 
ness. 

TITLE  III.  —  DBPOsmoKS- 

TITLE  IV.  —  Dooumbntabt  evidence. 

TITLE    V. — Miscellaneous  pbovisions. 

[Pbelikinaby  Note. — The  temporary  act  does  not  contain  any  special  direc- 
tions^ respecting  the  application  of  this  chapter.  Consequently,  the  provisions 
thereof,  which  are  not  in  terms  restricted  in  their  application,  govern  proceed- 
ings, taken  after  this  act  takes  effect,  in  an  action  or  special  proceeding,  civil  or 
criminal,  without  reference  to  the  time  when  it  was  commenced.  But  it  will 
be  noticed  that,  by  §  4  of  the  temporary  act,  those  provisions  which  are,  in 
express  terms,  made  applicable  to  an  action  or  special  proceeding,  without  spec- 
ifying that  a  criminal  action  or  special  proceeding  is  included,  are  confined  to 
civil  causes.] 


TITLE  L 


OeneraZ  regvlations  respecting  evidence^  and  the  com/petenoy  and 

mode  of  examination  of  a  witness, 

Articlb  1.  Competency  of  a  witness ;  evidence  in  particular  cases. 
2.  Administration  of  an  oath  or  affirmation. 

'  ARTICLE  FIRST. 

OOKPVrKHOT  OT  A  WiTintBS ;  EnDKNCK  IK  PABTIOUIiAS  CASE». 

§  838. 

Co.  Proc.,  §  398;  and  L.  1867,  ch.  887,  §  1  (7  Edm,  198). 

§839. 

This  section  is  a  substitute  for  Go.  Proo.,  §  3^9.    The  original  has  been 
remodelled  so  as  to  condense  the  language,  and  harmonize  it,  in  grammatical 
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constrnction  and  phraseology^  with  the  remainder  of  this  act,  without  essential 
change  of  meaning,  except  as  follows.   The  introductory  clause,  "  upon  the  trial 
of  an  action  *\  etc.,  has  been  added,  for  the  purpose  of  excluding  interlocutory 
proceedings  from  the  application  of  this  provision*    It  was  held,  in  Gregory  v.. 
GHregory,  1  Jones  &  S.,  1,  that  the  plaintiff's  affidavit  could  not  be  used  to  sustain 
an  injunction,  where  he  was  not  a  competent  witness,  under  Go.  Proa,  §  399. 
Such  a  construction,  followed  to  its  logical  consequences,  will  exclude  parties' 
affidavits,  in  cases  wher6  they  might  have  been  used  under  the  former  practice. 
This,  certainly,  was  not  ^he  intention  of  the  framers  of  the  statute.    The  words, 
^^  or  a  person  deriving  his  title  ",  etc.,  have  been  substituted  in  place  of  the  enu- 
meration of  the  various  persons  protected,  thus  making  this  clause  correspond, 
substantially,  to  the  clause  at  the^ commencement  of  the  section,  describing  the 
classes  of  persons  who  cannot  be  examined.    As  the  courts  have  construed  the 
original,  this  change  is  of  little  consequence.    Mattoon  v.  Young,  45  N.  Y.,  696  ; 
Buck  V.  Stanton,  51  id.,  624.    The  express  limitation  of  the  provision,  to  the 
case  where  the  person  represented  by  the  adverse  party  is  deceased,  or  insane,  '^  at 
the  time  of  such  examination",  has  been  omitted.    It  is  obviously  immaterial, 
with  respect  to  a  deceased  person ;  and,  doubtless,  the  courts  would  so  construe 
it,  with  respect  to  a  lunatic ;  otherwise,  a  collateral  issue,  respecting  the  sanity 
of  the  party  represented  by  a  committee,  must,  be  tried  in  some  cases.     The 
remedy,  where  an  insane  party  is  restored  to  reason,  would  obviously  be  by 
motion. 

§830. 

New ;  prepared  in  order  to  supply  an  omission,  supposed  to  have  resulted 
Irom  an  oversight.  Some  cases  have  actually  occurred,  where  a  man  has  pre* 
sented  a  doubtful  claim  against  the  estate  of  a  deceased  person,  and  supported 
it  solely  by  the  testimony  of  his  wife. 

$831. 

This  section  has  been  taken  from  §§  2  and  3  of  L.  1867,  ch.  887  (7  Edm., 
198),  amended  so  as  to  condense  the  language,  and  render  the  meaning  clearer. 

}  8S». 

This  section  is  new.  It  has  been  prepared  for  the  purpose  of  abolishing  a  relic 
of  the  old  rules  disqualifying  witnesses,  which  is  contrary  to  the  spirit  of  mod- 
em legislation,  upon  the  subject,  in  this  State,  and  which  has  been  abolished 
in  England,  for  fully  a  third  of  a  century.  It  seems  now  to  be  the  settled 
theory,  in  regard  to  the  competency  of  witnesses,  that  the  court  or  jury  should 
have  all  the  light  thrown  upon  the  facts,  which  it  is  possible  to  procure,  leaving 
the  tribunal  itself  to  judge,  what  degree  of  credence  to  give  to  the  evidence 
offered.  The  rendering  of  felons  incompetent  witnesses  seems  to  have  been  based, 
partly  upon  the  idea  that  their  testimony  is  wholly  unreliable  and  unsafe,  and 
partly  upon  the  notion  that  it  is  a  proper  punishment  for  their  crimes. 
Upon  neither  theory,  can  it  be  justified.  There  is  no  more  reason  to  appre- 
hend that  persons,  who  have  been  convicted  of  felony,  will,  as  a  class,  be  guilty 
of  wilful  perjury,  especially  in  matter  in  which  they  have  no  interest,  than 
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there  is,  to  apprehend  the  same  conseqnences,  from  an  admission  of  many  other 
classes  of  persons,  who  are  now  competent  witnesses  ;  and  not  so  mach  as  in 
the  case  of  the  persons,  from  whom  the  disability  has  been  recently  removed 
The  idea  that  the  disqualification  is  a  proper  punishment  for  crime  is  even 
more  illogical  It  tends,  indeed,  to  disgrace  the  criminal ;  but,  in  most  cases,  the 
weight  of  the  punishment  falls,  not  upon  him,  but  upon  the  innocent  party 
who  happens  to  be  in  a  position  to  need  his  testimony.  It  has  been  held  that, 
under  the  act  of  1869  (ch.  678),  the  defendant  in  an  indictment  is  a  competent 
witness  in  his  own  behalf,  notwithstanding  that  he  has  served  out  a  term  in 
the  State  prison,  upon  a  former  conviction  of  felony.  DelamaterY.  People,  5  Alb. 
L.  J.,  122.  Now  that  interested  persons,  parties,  and  their  wives,  or  husbands, 
and  even  persons  charged  with  crime,  are  competent  witnesses,  consistency 
seems  to  demand  that  the  only  remaining  disability  should  be  swept  away.  It 
was  swept  away,  in  England,  in  1843,  by  Lord  Denman's  act,  together  with  the 
disqualification  on  the  'ground  of  interest;  although  a  subsequent  statute 
creates  an  exception  which  prevents  a  person,  accused  of  crime,  from  testifying 
in  his  own  behalf,  upon  the  trial.  See  6  and  7  Vict.,  c.  85  ;  14  and  15  Vict, 
c*  ^^9  §§  2  and  3.  The  reform  has  been  cordially  approved  of,  by  the  subsequent 
text  writers.  See  Taylor  on  Evidence,  6th  ed.  (1872),  1165,  1171, 1177.  Best 
on  Evidence,  American  edition  (1875),  vol.  1,  263,  264. 

This  section  allows  the  conviction  to  be  proved  upon  cross-examination,  in 
order  that  the  opposing  party  may  more  readily  exhibit  the  witness  to  the  jury. 

§  833. 

2  R  S.,  406,  Part  3,  ch.  7,  tit.  3,  §  72  (3  E.  S.,  6th  ed.,  690 ;  2  Edm.,  422), 
amended  so  as  to  include  a  minister  of  any  religion,  the  original  being  con- 
fined to  a  minister  of  the  gospel,  or  a  priest. 

§834. 

Id.,  §  73. 

§835. 

New  in  form,  but  in  accordance  with  the  ruling,  in  Whiting  v.  Burney,  30 
N.  Y.,  330 ;  Button  v.  Lorinffy  45  id.,  51 ;  Yates  v.  Olmstead,  56  id.,  632 ;  and 
numerous  other  casea 

§836. 

New.  The  case  of  Johnson  v.  Johnson,  4  Paige,  460,  S.  C,  on  appeal,  14 
Wend.,  637,  has  been  construed,  by  some,  to  mean  that  the  sections  of  the  B.  S., 
revised  in  §§  833  and  834,  ante,  do  not  apply  where  there  is  a  default.  See, 
also,  Hunn  v.  Hun%  1  N.  Y.  Sup.  Ot  (T.  &  C),  479.  This  section  is  designed 
to  prevent  such  a  construction,  or  any  other  which  will  allow  a  confidential 
communication  to  be  disclosed,  except  where  the  person  making  it,  being 
present  or  represented,  does  not  object 

§837. 

2  B.  S.,  405,  Part  8,  ch.  7,  tit.  3,  §  71  (3  R  a,  5th  ed.,  690;  2  Edm.,  422). 
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§  8S8. 

From  Co,  Proc,  §  393. 

§8S9. 

2  B.  S.,  407,  Part  3,  ch.  7,  tit.  3,  §  80  (3  K.  S.,  5th  ed.,  692 ;  2  Edm.,  424). 

§840. 

TWs  section  is  a  substitnte  for  2  R.  S.,  406,  Part  3,  ch.  7,  tit.  3,  §  77  (3  E.  S., 
5tti  ed.,  691 ;  2  Edm.,  423),  which  is  as  follows : 

^  §  77.  In  every  action  upon  a  sealed  instrument,  and  where  a  set-off  is  founded 
upon  any  sealed  instrument,  the  seal  thereof  shall  only  be  presumptiye  evidence 
of  a  sufficient  consideration,  which  may  be  rebutted,  in  the  same  manner  and 
to  the  same  extent,  as  if  such  instrument  were  not  sealed". 

It  will  be  seen  that  the  provision  quoted  allows  the  presumption  of  con- 
sideration, afforded  by  a  seal,  to  be  rebutted,  only  in  cases  where  an  action  is 
brought  upon  a  sealed  instrument,  or  where  a  set-off  is  founded  upon  such  an 
instrument.  It  was  held,  in  Giilkina  v.  Longy  22  Barb.,  97,  that  it  does  not 
apply  to  an  action  brought  by  a  mortgagor,  to  compel  the  cancelling  of  a 
mortgage  made  without  consideration.  There  are  many  other  cases,  where  a 
sealed  instrument  may  be  made  the  foundation  of  a  claim  or  defence,  to  which 
it  would  not  apply;  and  justice  seems  to  require  that  its  policy  should  be 
extended.  The  only  cases,  where  a  seal  should  be  conclusive,  are  those  saved  by 
the  word,  "  executory",  in  this  section,  such  as  releases,  etc. 

Section  78  of  the  B.  S.  has  been  omitted,  because  it  is  unnecessary,  and 
inconsistent  with  the  present  system  of  pleading. 

§  841. 

1  R,  S.,  749,  Part  2,  ch.  1,  tit.  5,  §  6  (3  K.  S.,  5th  ed.,  39 ;  1  Edm.,  700), 
amended  by  substituting  the  words, "  without  the  United  States  ",  for  "  beyond 
sea",  as  the  effect  of  the  latter  expression  is  totally  different,  in  this  country, 
from  that  which  obtains  where  it  had  its  origin.  See  McCartee  v.  Camels  1 
Barb.  Oh.  E.,  455. 

ARTICLE  SECOND. 

Administration  of  an  Oath  or  Affirmation. 

§849. 

2  R  S.,  284,  Part  3,  ch.  3,  tit.  2,  §  49  (3  R.  S.,  5th  ed.,  474 ;  2  Edm.,  294), 
amended  by  striking  out  "  any  circuit  judge,  supreme  court  commissioner ", 
and  the  clause,  authorizing  the  justices  of  the  supreme  court  to  appoint:  com- 
missioners, and  by  adding  judges,  clerks  and  deputy-clerks  of  courts  not  of 
record,  and  the  officers  enumerated  between  the  word,  "court",  and  the  words, 
^'commissioner  of  deeds  ".  These  officers  have  been  authorized,  by  various  stat- 
utes, to  administer  oaths,  except  mayors,  surrogates'  clerks,  deputy  county  clerks, 
and  (in  some  instances)  deputy-clerks  of  courts  of  record.  L.  1863,  ch.  508,  §  2 
(6  Edm.,  169) ;  L.  1840,  ch.  238,  §  1  (3  Edm.,  302)  ;  K  1851,  dh.  175,  §  1 
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(1  R  S..,  5th  ed.9  388 ;  4  Edm.,  509).  Provisioiis,  giving  certain  officers  author- 
ity to  administer  oaths  in  particular  cases,  belong  in  other  parts  of  this  Revi- 
sion, with  those  relating  to  the  general  duties  of  those  officers,  or  to  the  cases  in 
which  they  may  thus  act 

§  843. 

The  first  sentence  is  a  general  provision,  intended  to  embrace  nnmerous 
special  provisions,  concerning  administrative  officers,  committees,  boards,  etc. 
The  second  sentence  has  been  taken  from  2  B.  S^  5b2y  Part  3,  ch.  8,  tit.  17, 
§  11  (3  E.  8.,  5th  ei,  866 ;  2  Edm.,  573). 

f  844. 

New.  By  various  statutes,  nearly  every  person,  authorized  to  take  acknowl- 
edgments without  the  State,  is  authorized  to  administer  oaths.  There  are, 
however,  some  exceptions ;  and  the  two  cases  present  some  discrepancies,  as  to 
the  manner  of  certifying  the  official  character  of  the  officer.  It  is  preferable 
that  any  officer,  authorized  to  take  acknowledgments,  should  be  empowered  to 
administer  oaths,  and  that  his  acts  should  be  authenticated  in  the  same  man- 
ner, in  both  cases.  2  B.  S.,  396,  Part  3,  ch.  7,  tit  3,  §  25  (3  B.  8.,  5th  ed., 
677 ;  2  Edm.,  412) ;  L.  1854,  ch.  206  (4  Edm.,  650) ;  L.  1863,  ch.  246,  §  3 
(6  Edm.,  98);  L.  1865,  ch.  421  (6  Edm.,  482);  L.  1870,  ch.  208  (7  Edm., 
672) ;  L.  1869,  ch.  133  (7  Edm.,  425) ;  L.  1850,  ch.  270  (4  Edm.,  441) ;  L. 
1858,  ch.  259  (4  Edm.,  444) ;  L.  1848,  ch.  195  (4  Edm.,  440) ;  L.  1845,  ch.  109 
(4  Edm.,  437) ;  L.  1829,  ch.  222  (4  Edm.,  434) ;  L.  1867,  ch.  557  (7  Edm., 
129) ;  L.  1875,  ch.  136.  The  act,  L.  1862,  ch.  471  (4  Edm.,  647),  providmg  for 
the  administration  of  oaths  to  volunteers  in  the  service  of  the  United  Stately 
has  been  omitted,  as  temporary. 

f  849. 

2  B.  S.,  407,  Part  3,  ch.  7,  tit  3,  g  82  (3  B.  S.,  5th  ed.,  692 ;  2  Edm.,  424). 

#846. 

Id.,  §  83. 

f  847. 

Id.,  §  84. 

$848. 
Id.,  §  86. 

#840. 

Id.,  §  86. 

#850. 

Id.,  g^9,  amended  so  as  to  disconnect  it  from  id.,  g§  87  and  88,  which  relate  to 
the  belief  of  a  witness  in  a  Supreme  Being,  and  hare  been  omitted,  as  having 
been  rendered  obsolete  by  art.  1,  §  3,  of  the  constitution  of  1846.    Stanbro 
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V-  Hopkins,  28  Barb.,  266.  Section  89  of  the  K.  S.  has  been  retained,  because 
its  omission  might  be  regarded  as  an  argument  against  the  right  of  the  court, 
to  make  the  inquiries  therein  referred  to. 

'     §  8S1. 

Id.,  latter  clause  of  §  90,  extended  so  as  to  make  its  provisions  more  com- 
prehensive, and  to  obviate  questions  which  may  arise,^either  in  the  action,  or 
upon  an  indictment  for  perjury,  whether  the  witness  was  duly  sworn,  if  the 
directions  of  the  statute  have  not  been  strictly  followed;  as,  for  instance,  where 
a  book,  not  containing  the  gospels,  was  used. 


TITLE  II. 

Compelling  the  attendance  and  testimony  of  a  witness, 

f  859. 

2  R.  S.,  400,  Part  3,  ch.  7,  tit.  3,  §  42  (3  R.  S.,  5th  ei,  683 ;  2  Edm.,  416), 
amended  by  striking  out  of  subd.  1,  the  words,  "  under  the  seal  of  the  court 
issuing  the  same'',  as  rendered  obsolete  by  L.  1847,  ch.  280,  §  57  (3  R.  S.,  5th 
ed.,  282 ;  4  Edm.,  571) ;  ante,  §  24 ;  and  by  adding  the  clause  relating  to  a 
subpoena  duces  tecum. 

f  SSB. 

Id.,  §  43,  amended  in  like  manner,  and  by  conforming  it  to  the  existing  prac- 
tice, and  omitting  provisions  which  are  obsolete,  or  covered  by  provisions  in 
chapter  1,  ante.    See  also  Go.  Proc,  §  394. 

§854. 

Id.,  §  44  ;  the  scope  of  the  original  section  being  much  extended,  so  as  to 
apply  to  cases  not  otherwise  provided  for,  arising  under  title  third  of  this  chap- 
ter, and  to  various  proceedings  provided  for,  by  statute.  It  will  be  noticed  that 
the  word,  ^'subpcsna'' has  been  substituted  in  place  of  ^summons",  for  rea- 
sons which  are  obvious,  and  will,  it  is  believed,  command  general  approval. 

§  Sffff. 

Id.,  §§  45  and  46,  condensed  and  consolidated.  It  was  deemed  unnecessary 
to  make  any  special  provision  for  compelling  the  attendance  of  parties,  or  their 
wives  or  husbands,  as  they  are  embraced  in  the  general  language  of  this  section. 

f  8.56. 

Id.,  §  47,  amended  by  omitting,  in  the  last  line  but  two,  after  '^  common  jail 
of  the  county'',  the  words,  ^Mn  which  he  resides'',  which  might  be  held  to 
apply  to  the  residence  of  the  witness,  although  it  is  supposed  that  such  was 
not  the  intention. 
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§857. 

Id.,  §  48. 

§858. 

Id.,  §  49. 

§  859. 

Id.,  §  60. 

§860. 

Id.,  §  61. 

§861. 

Id«,  §  52,  amended  by  extending  the  power  to  a  jndge,  whether  the  court  ii 
or  is  not  in  session. 

§  869. 

The  first  sentence  has  been  taken  from  id.,  g  63.    The  second  is  new. 

§  868. 

Id.,  §  64. 

§864. 

Id.,  g  65,  amended  by  reqoiring  the  ticket,  or  the  copy  of  the  subpoena  ox 
order,  delivered  to  the  witness,  to  be  annexed,  unless  it  has  been  lost  or 
destroyed.    . 

§  865. 

New. 

§866. 

L.  1838,  ch.  129  (1  B.  S.,  6th  ed.,  868 ;  4  Edm.,  649),  amended  by  extending 
the  provision  to  the  trial  of  a  reference,  and  by  confining  the  power  to  nuie 
the  order,  to  the  oourts  enumerated  in  the  text,  in  place  of  '^some  court  of 
record  ",  an  expression  which  is  now  very  broad. 

§867. 

This  section,  which  is  new,  has  been  prepared  in  order  to  remedy  an  OTil 
which  has  become  great,  and  seems  to  be  growing.  It  is  unjust,  except  in 
cases  of  the  most  urgent  necessity,  to  require  a  party,  upon  the  demand  of  his 
adversary,  and  still  more  unjust  to  require  an  indifferent  witness,  npon  the 
demand  of  a  litigant,  to  produce  his  private  account-books,  often  to  his  great 
inconvenience,  and  the  derangement  of  his  business.  Such  production's  fre- 
quently required  by  a  subpoena  duces  tecum,  couched  in  language  so  general  that 
its  mandates  can  be  obeyed,  only  by  bringing  into  court  large  numbers,  some- 
times a  wagon  load,  of  books,  but  few  of  which  can  possibly  be  of  any  service. 
It  is  also  believed  that  a  subpoena  duces  tecum  is  sometimes  used  by  a  party,  for 
the  mere  purpose  of  annoying  his  adversary.  The  provisionBi  respecting  the 
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discoTeiy  of  books  and  papers,  are  ample^  to  enable  a  party  to  ascertain 
what  books  are  needed,  and  to  show  the  neoessity  of  their  production,  upon  an 
application  for  an  order  under  this  section. 

New.  It  is  generally  understood  that  the  books,  eta,  of  a  corporation 
cannot  be  reached  by  a  subpoena  duces  tecum,  whether  the  corporation  is  or 
is  not  a  party.  Bank  of  Utica  t.  Hilliard^  5  Oow.,  153 ;  S.  0.,  id.,  419 ; 
La  Farge  y.  La  Farge  Ins,  Co^  14  How.  Pr.,  26.  No  solid  reason  is  per- 
oeiyed  for  the  preseryation  of  such  an  inconyenient  and  anomalous  rule, 
which  rests  upon  a  technicality. 

New.     See  the  note  to  the  last  section. 


TITLE  lU. 

Depositions. 


ABTicxji  1.  Depo0ition0,  taken  and  to  be  xiBed  within  the  State. 

2.  Depositions,  taken  without  the  State,  for  use  within  the  State. 
8.  Depositions,  taken  within  the  State,  for  use  without  the  State. 

ARTICLE  FIBST. 

DXFOSmONB,  TAKEN  AND  TO  BB  USED  WITHIN  THE  STATE. 

[Pbelihikaby  Note. — This  article  consolidates  the  provisions  of  law,  relat- 
ing to  the  examination  of  a  party  by  an  adyerse  party;  the  taking  of  deposi- 
tions conditionally;  the  perpetuation  of  testimony ;  and  the  taking  of  deposi- 
tions by  consent  It  is  believed  that  no  serious  inconyenience  will  result,  but 
that  some  practical  advantages  will  be  secured,  by  providing  one  mode  of  taking 
depositions,  in  all  these  cases.  Under  this  article,  the  time  of  service  of  notice 
of  examination  is,  in  all  cases,  to  be  prescribed  by  the  order.  By  the  statutes 
for  which  it  is  a  substitute,  the  notice,  in  the  case  of  the  examination  of  a 
party,  is  of  five  days ;  where  depositions  are  taken  conditionally,  it  is  in  the 
discretion  of  the  judge  granting  the  order;  and,  in  proceedings  to  perpetuate 
testimony,  it  is  of  not  less  than  ten  days.  The  convenience  of  the  parties  will  be 
promoted,  and  their  rights  better  preserved,  by  allowing  the  judge  granting  the 
order,  to  fix,  within  certain  restrictions,  the  length  of  the  notice,  as  the  exi- 
gencies of  each  case,  and  the  residence  and  other  circumstances  of  the  parties, 
and  of  the  witness,  require.  No  good  reason  is  perceived  why  the  deposition  of  a 
witness,  taken  under  the  proceedings  to  perpetuate  testimony,  shpuld  not  be 
read  in  evidence,  where  his  personal  attendance  cannot  be  secured  at  the  trial, 
on  account  of  his  removal  from  the  State,  as  well  as  on  account  of  his  death, 
sickness,  etc.,  to  which  latter  cases  the  statute  now  restricts  the  privilege.    It 
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has,  aocordingly,  been  pioyided  that  those  depoutionB  shall  be  admiasibley  in 
the  same  contingenoies  as  depositions  taken  conditionally.  It  has  also  be^ 
provided  that  depositions  may  be  taken,  in  the  manner  prescribed  in  this  article, 
to  be  used  in  special  proceedings,  as  well  as  in  actions ;  and  that  depositions^ 
taken  in  an  action  or  special  proceeding,  may  be  used  in  subsequent  actions  or 
special  proceedings,  brought  between  the  same  parties,  or  those  claiming  under 
them.  Yarious  unnecessary  differences  hare  also  been  remoyed,  between  the 
proceedings  before  and  after  the  examination,  in  the  three  species  of  depositions 
for  which  the  R.  S.  and  the  Oode  of  Procedure  provide;  and  some  guards 
have  been  thrown  around  the  proceedings  to  examine  a  person  expected  to  be  a 
party,  in  order  to  close  a  door  against  abuses,  which  the  original  statute  leaves 
open.  The  other  changes,  except  those  mentioned  in  the  notes  to  the  sections^ 
are  such  as  were  rendered  necessary,  by  the  alteration  in  the  structure  of  the 
article.] 

§870. 

Co.  Proc,  parts  of  §§  390,  391,  392,  and  397.  Section  396  has  been  omitted 
as  obsolete.    See  §  828,  ante. 

§871. 

2  R  S.,  391,  Part  3,  ch.  7,  tit.  3,  portions  of  §§  1,  2,  33,  and  34  (3  B.  S.,  5th 
ed.,  673,  681 ;  2  Edm.,  407,  414,  415). 

§879. 

Taken  from  id.,  g§  2  and  34;  except  subd.  5  and  6,  which  are  new. 

§  873. 

Taken  from  id.,  §  3,  and  the  last  clause  of  §  34. 

§  874. 

Id.,  §§  10  and  35,  amended  by  adding  the  last  sentence,  which  supplies  a 
defect  in  the  original. 

§  875. 

New ;  prepared  chiefly  in  consequence  of  doubts  which  have  arisen^  whether 
the  papers  should  be  served  upon  the  attorneys  or  the  parties,  when  an  action 
is  pending.  This  section,  taken  in  connection  with  §  873,  secures  to  a  party, 
subpoenaed  under  §  874,  notice  of  thei  grounds  upon  which  the  order  was  granted. 

§876. 

Prom  2  R  S.,  392,  Part  3,  ch.  7,  tit  3,  §  5  (3  E.  S.,  5th  ed.,  674 ;  2  Bdm, 
408) ;  and  id.,  §  36  (3  B.  S.,  5th  ed.,  682  ;  2  Edm.,  415). 

§  877. 

ISee  the  note  to  the  next  section. 

§878. 

This  and  the  last  section  are  new.    See  2  B.  S.,  392,  Part  3,  ch.  7,  tit  3,  §§  * 
170 


CHAP.  IX]  NOTES.  §§  879^85. 

and  8  (3  R  S.,  5th  ecL,  674;  2  Edm.,  408).  They  proyide  that  all  qneBtions, 
relating  to  the  admissibility  of  the  deposition  in  eyidence,  arising  from  the 
manner  of  taking  the  same,  must  be  settled  npon  motion,  before  the  trial. 
This  seems  best  for  both  parties;  for  the  party  taking  the  deposition,  so  that, 
in  case  it  should  be  held  inadmissible,  he  can  proceed  anew  to  procure  the  eyi- 
dence ;  and  for  the  other  party,  that  he  may  know  what  competent  testimony 
he  must  prepare  to  meet,  at  the  trial.  It  is  also  provided  that  the  deposition 
may  be  opened,  for  the  purpose  of  taking  other  testimony,  in  cases  of  sur- 
prise, etc. 

«879. 

Prom  the  «  judiciary  act  ^  L.  1847,  ch.  280,  §§  78  and  79  (3  R.  S.,  5th  ed., 
291 ;  4  Edm^  579),  amended  by  providing  that  the  deposition  may  be  taken 
orally,  if  the  parties  so  agree,  or  before  a  referee. 

f  880. 

2  E.  S.,  392,  Part  3,  ch.  7,  tit.  3,  §  6,  and  part  of  §  5  (3  E.  S.,  5th  ed.,  674; 
2  Edm.,  408) ;  and  2  R.  S.,  399,  Part  3,  ch.  7,  tit  3,  §  37  (3  K.  S.,  5th  ed.,  682; 
2  Edm.,  415). 

§881. 

Parts  of  id.,  §§  7  and  39.  It  will  be  noticed  that  this  section,  like  the  orig- 
inal, does  not  restrict  the  availability  of  the  deposition,  as  evidence  in  a  subse- 
quent action,  to  an  action  for  the  same  cause.  No  harm  seems  likely  to  ensue 
from  allowing  its  introduction  as  evidence,  in  any  action  between  the  same 
parties  or  their  representatives^ 

§889. 

The  remainder  of  id.,  §§  7  «nd  39. 

§  883. 

Id.,  §§  9  and  40,  amended  by  the  addition  of  the  last  clause. 

§  884. 
Id.,  §  38. 

§  885. 

This  section  is  a  substitute  for  Co.  Proc,  §  401,  subd.  7.  The  alterations 
will  be  made  apparent,  upon  a  comparison  of  the  substitute,  with  the  original 
provision,  which  reads  as  follows : 

"  7.  When  any  party  intends  to  make  or  oppose  a  motion  in  any  court  of  record, 
and  it  shall  be  necessary  for  him  to  have  the  affidavit  of  any  person  who  shall 
have  refused  to  make  the  same,  such  court  may  by  order  appoint  a  referee  to 
take  the  affidavit  or  deposition  of  such  person.  Such  person  may  be  subpoenaed 
and  compelled  to  attend  and  make  an  affidavit  before  such  referee,  the  same  as 
hefore  a  referee  to  whom  it  is  referred  to  try  an  issue.  And  the  fees  of  such 
referee  for  such  service  shall  be  three  dollars  per  day". 
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The  changes  are  aesigned  partly  to  remove  some  doubtfol  questionSy  which 
arise  upon  the  phraseology  of  the  original  enactment  (chief  among  which  is, 
what  acts  or  omissions  amount  to  a  refusal),  and  partly  to  enable  the  court  to 
guard  against  abuses,  for  which  it  affords  ample  room. 

§  886. 

Last  clause  of  Co.  Proc,  §  391,  amended,  substantially,  as  suggested  by  the 
court,  in  Todd  y.  Lambden,  41  How.  Pr.,  230.  The  amendments  are  not  sufficient 
to  protect  non-residents  from  unnecessary  annoyance  and  hardship  in  eyery 
instance ;  but  they  will  reach  the  most  flagrant  cases. 


ARTICLE  SECOND. 

Defositioks,  taxbk  without  thb  Btatb,  fob  USB  withib;  thb  Statb. 

[Prelihinaby  Note.  —  Since  the  enactment  of  the  B.  S.,  the  increase  in 
the  business  relations  of  the  people  of  the  State,  not  only  with  other  parts  of 
the  United  States  but  also  with  foreign  countries,  has  become  so  great,  that 
the  method,  proyided  by  the  laws  for  which  this  article  is  a  substitute,  of 
taking  testimony  without  the  State,  which  has  remained  substantially  un- 
changed since  the  enactment  of  the  B.  S.,  is  too  formal  and  cumbrous  for 
ordinary  use,  and  is  insufficient  for  the  purposes  of  justice  in  cases  of 
frequent  occurrence.  So  great  are  the  inconyeniences,  resulting  from  these 
defects  of  the  statutes,  that  in  a  large  proportion,  perhaps  in  the  majority,  of 
cases,  where  testimony  is  taken  without  the  State,  the  parties  stipulate  to  resort 
to  some  other  method,  and  thus,  by  mutual  consent,  frame  a  law  for  themselyes. 
And,  where  the  method  pointed  out  in  the  statute  is  pursued,  it  often  happens 
that  the  time  and  labor  bestowed,  and  the  expense  incurred,  in  taking  the  dep* 
osition  is  wasted,  in  consequence  of  some  failures  to  conform  to  the  numerous 
arbitrary  and  technical  rules,  established  either,  by  the  express  terms  of  the 
statute,  or  by  the  construction  which  the  courts  haye  giyen  to  its  language. 

In  the  following  article,  an  attempt  has  been  made  to  remoye  these  eyils,  by 
new  proyi^ons,  which  may  be  diylded  into  two  classes.  The  first  consists  of 
amendments,  in  matters  of  substance,  to  the  former  regulations  respecting  the 
taking  of  testimony  upon  commission.  The  principal  changes  which  haye 
been  made,  under  this  head,  are  the  following :  (1)  Two  new  cases  haye  been 
added,  to  those  in  which  a  commission  can  be  issued  (§  888,  subd.  3  and  4 ). 
(2)  The  issuing,  in  the  discretion  of  the  court,  of  a  commission  to  examine  a 
witness,  upon  oral  questions,  has  been  sanctioned  (§  893).  (3)  Some  tech- 
nical and  artificial  rules,  respecting  the  mode  of  taking  the  depositions,  and 
returning  the  commission,  haye  been  abrogated  (§§  901  and  902).  (4)  Pro- 
yision  has  been  made,  for  framing  interrogatories  in  a  foreign  language,  when 
it  is  necessary  so  to  do  (§  912).  The  second  class  of  amendments  consists  of 
proyisions,  introducing  new  methods  of  taking  testimony  without  the  State. 
These  are :  (1)  The  open  commission  (§§  894  and  897),  whereby  the  com- 
missioners are  appointed,  and  a  time  fixed,  within  which  the  testimony  must  be 
taken ;  but  the  witnesses  are  not  named  in  the  oommission,  and  either  party  ifi 
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at  liberty  to  produce,  within  the  time  specified,  such  witnesses  as  he  thinks 
proper,  whose  testimony  is  to  be  taken  by  oral  questioning.  (2)  The  order 
to  take  depositions  (§§  894  and  898),  which  is  even  more  general,  there  being 
no  designation  of  the  person  to  take  the  testimony,  of  the  witnesses  to  be  ex- 
amined, or  of  the  questions  to  be  put  to  them;  but  e^ch  party  being  at  liberty 
to  take  a  deposition,  upon  notice  to  his  adversary,  before  a  magistrate  in  any 
other  state,  or  in  any  territory,  of  the  United  States.  The  latter  method  of 
taking  testimony  has  been  borrowed  from  the  practice  in  the  superior  court  of 
BuflWo,  as  established  by  L.  1853,  ch.  387,  §§  4-14  (pp.  778-780).  It  has 
now  been  followed  in  that  court,  for  nearly  a  quarter  of  a  century,  with  the  most 
beneficial  results.  In  adapting  it  to  the  State  generally,  some  minor  changes 
bare  been  made  in  the  method  of  proceeding,  which  appeared  to  be  required, 
to  guard  against  abuses.  The  principal  of  these  changes  consist  in  excluding 
cases  where  the  adverse  party  is  an  infant,  etc.,  and  requiring  an  order  to  be 
granted,  before  testimony  can  be  so  taken.  The  object  of  the  latter  provision 
ia  to  place  the  proceedings  under  the  control  of  the  court,  at  the  outset,  and 
enable  the  court  to  give  any  special  directions  which  may  be  expedient,  as  to 
the  length  of  notice,  the  time  within  which  the  testimony  must  be  taken, 
and,  generally,  as  to  the  manner  of  executing  the  order.  A  section  has  also 
been  added  (§  913).  removing  some  of  the  previous  restrictions  upon  the 
power  of  the  court  to  issue  letters  rogatory.] 

§  887. 

See  the  note  to  the  next  section. 

§  888. 

This  and  the  last  section  have  been  prepared  from  L.  1862,  ch.  375,  §  1  (4 
Edm.,  646) ;  superseding  2  K.  S.,  393,  Part  3,  ch.  7,  tit.  3,  §  11  (3  K.  S.,  6th 
ed.,  675  ;  2  Edm.,  409) ;  with  the  following  amendments,  in  matters  of  sub- 
stance. In  §  887,  the  words,  ^*  not  within  the  State  "  have  been  substituted  in 
place  of  **  not  residing  in  the  State  ",  so  as  to  remove  a  doubt  arising  under  the 
present  statute,  in  accordance  with  Fooler  v.  Maples,  1  Wend.,  65.  In  §  888,  subd. 
1  has  been  so  framed  as  to  include  the  provisions  of  §  24  of  the  same  article  of 
the  R  S.;  and  new  provisions  have  been  inserted  in  the  same  subd.,  and  in 
subd.  2^  for  the  purpose  of  reaching  various  kindred  oases,  often  arising,  especially 
in  equitable  actions.  Subd.  3  and  4  are  also  new.  It  was  held,  in  McOoU  v. 
Sun  Mutual  Ins,  Co.,  50  N.  Y.,  332,  that  the  original  statute  does  not  authorize 
the  issuing  of  a  commission,  in  the  case  provided  for  in  subd.  3.  The  power  to 
issue  a  commission,  in  the  case  provided  for  by  either  subd.,  may  be  essential  to 
the  ends  of  justice ;  and,  as  the  next  section  renders  its  exercise  discretionary,  no 
sufficient  reason  was  perceived  for  withholding  it  Subd.  5  is  substantially  io 
accordance  with  the  original  statute. 

§  889. 

Taken  from  the  act  of  1862,  and  §§11  and  12  of  the  B.  S.,  with  several 
amendments,  designed  chiefly  to  adapt  the  section  to  the  new  provisions,  con- 
tained in  this  article,  respecting  an  open  commission  and  an  order  to  take  depo- 
sitions. See,  also,  L.  1847,  ch.  470,  §  15  (3  B.  S.,  5th  ed.,  293 ;  4  Edm.,  583). 
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§890. 

Id.,  §  13. 

$  891. 

Id.,  §  14,  as  amended  by  L.  1876,  ch.  420,  with  the  addition  of  the  introdno- 
tory  clause.  , 

§  899. 

Id.,  §  15,  with  amendments. 

§893. 

New.  This  section  effects  one  of  the  reforms,  mentioned  in  the  preliminary 
note  to  this  article. 

§894. 

New ;  except  so  much  as  relates  to ''  an  order  that  depositions  be  taken '%  as 
to  which,  see  the  note  to  §  898,  post. 

§  895. 

New.  As  the  last  two  sections  introduce  new  and  experimental  methods 
of  proceeding,  it  is  expedient  to  restrict  them  to  cases  where  the  adverse  party 
is  acting  in  his  own  right,  and  where  the  testimony  is  to  be  taken  within  the 
United  States  or  Oanada. 

§  896. 

New ;  sufficiently  explained  by  referring  to  §  899,  post 

§  897. 

New.    See  the  preliminary  note  to  this  article. 

§  898. 

From  L.  1853,  ch.  887,  §  4  ( p.  778 ),  originally  applicable  only  to  the 
superior  court  of  BufGftlo ;  amended  by  requiring  an  order  to  be  granted  and 
entered,  before  the^  depositions  can  be  taken,  and  by  allowing  special  directions 
to  be  given,  respecting  the  return,  and  notice  of  the  examination.  As  many 
certified  copies  of  the  order  as  are  necessary  can  be  procured,  for  the  purpose  of 
annexing  them  to  the  depositions. 

§  899. 

Id.,  the  latter  half  of  §  4,  and  §  5,  amended  by  adding  five  days  to  the  length 
of  time  required  for  the  notice. 

§900. 

New. 

§901. 

From  §  16  of  the  B.  8.,  and  §g  6,  7,  and  8  of  the  act  of  1868. 
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(909. 

From  §  7  of  the  act  of  1853. 

f  903. 

New;  prepared  for  the  purpose  of  abrogating  the  technical  rale  that  a 
letam  on  the  back  of  the  oommisdon  is  also  required. 

(994. 

From  §  17  of  the  B.  S.  This  and  the  next  five  sections  have,  also,  their 
ooimterparts,  in  the  act  of  1853. 

f  995. 

li,  §  18. 

f  996. 

Id.,  §  19,  amended  by  adding  the  jSnal  claase>  reqniring  the  affidavit  to  be 
filed  vith  the  packet. 

f  997. 

Id.,  §  20. 

f  998. 

Id.,  §  21,  completely  remodelled,  so  as  to  provide  that  a  commission,  or 
order  to  take  depositions,  may  issue  by  consent,  in  any  case  where  the  same 
might  be  procured,  on  motion,  and  thai^  in  such  a  case,  the  mode  of  executing, 
as  well  as  returning  ii^  may  be  regulated,  in  the  same  manner. 

f  909. 

Id,  §22. 

f  919. 

From  §  14  of  the  act  of  1853,  amended  by  requiring  the  order  to  be  granted 
only  upon  notice. 

S911. 

Section  13  of  the  act  of  1853,  and  §  23  of  the  B.  S. ;  with  amendments, 
designed  to  make  the  section  correspond  to  changes  made  in  preyious  sec- 
tions.   The  first  and  last  clauses  of  the  second  sentence  are  new. 

§  913. 

New.    See  the  preliminary  note  to  this  article. 

$  91S. 

Kew.  In  Fraude  y  Froude,  1  Hun,  76,  a  case  was  presented,  where  an  ordi- 
nary commission  was  perhaps  insufficient^  but  letters  rogatory  could  not  be 
issaedy  because  the  existing  rule  confined  them  to  a  case  where  the  goyem- 
ment  of  the  foreign  country  will  not  permit  a  commission  to  be  executed. 

176 


§§  914-920.  NOTES.  [chap.  ix. 

1  Barb.  Gh.  Pr.^  305.  It  is  belieTed  that  the  rale  shoald  be  extended,  as  pro- 
vided in  this  section ;  because,  in  general,  perjary  will  be  more  easily  detected 
and  punished,  and  its  occurrence  will  consequently  be  less  probable,  where  the 
examination  is  taken  before  a  foreign  court,  than  where  it  is  taken  by  a  com- 
missioner. This  section  requires  written  interrogatories  to  accompany  the  let- 
ters. The  reasons  given  in  the  opinion  of  the  court,  in  the  case  cited,  are  very 
conclusive,  to  show  that  it  is  inexpedient  to  allow  an  oral  examination,  where 
letters  rogatory  are  issued. 


ARTICLE  THIRD. 

DEFoemoKs,  taken  wtthin  the  State,  fob  use  wxthout  the  State. 

§914. 

2  E.  S.,  397,  Part  3,  ch.  7,  tit  3,  §  29  /3  E.  S.,  6th  ed.,  680;  2  Edm., 
414),  as  amended  by  L.  1867,  ch.  68,  §  1  (7  Edm.,  52) ;  the  word,  « residing'' 
having  been  omitted,  after  "  witness  '*. 

§915. 

Section  30,  and  part  of  section  31,  of  the  B.  8.,  as  amended  by  L.  1867,  ch.  68,  §  1 
(7  Edm.,  52).  The  word,  **  subpoena''  has  been  substituted  in  place  of  ^ sum- 
mons ",  in  accordance  with  the  commissioners'  plan  of  restricting  the  use  of  the 

latter  word,  to  the  designation  of  the  process  by  which  an  action  is  commenced 

• 

§916. 

The  remainder  of  section  31  of  the  R  S.,  as  amended  by  L.  1867,  ch.  68,  §  2 
(7  Edm.,  52),  omitting  the  part  relating  to  fees,  which  belongs  in  one  of  the 
chapters  which  will  complete  the  Oode  of  Bemedial  Justice.  This  section  is 
framed  so  as  to  include  the  cafie  of  a ''  sojourn  ",  as  well  as  a  residence,  within 
the  State,  in  accordance  with  §  914,  ante. 

§917. 

Section  32  of  the  R  S.,  remodelled  so  as  to  correspond  to  the  last  two  seo* 

tions.  ' 

§918. 

L.  1831,  ch.  191,  §  1  (3  E.  S.,  5th  ed.,  680;  4  Edm.,  637),  with  like  amend- 
ments. The  reference,  in  sub.  1,  to  territorial  courts,  and  courts  of  the  United 
States,  is  new. 

§919. 

Id.^  §  2,  amended  so  as  to  be  appUcable  to  all  cases  arising  under  this  article. 

§990. 

Id.,  §  3,  amended  verbally,  and  by  the  addition  of  the  last  clause* 
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TITLE  V. 

Docfumsntmy  evidence. 

AsncLR  1.  Documentary  evidence,  as  a  Bubstitute  for  oral  testimony. 

3.  Proof  of  a  document  executed  or  remaining  within  the  State. 
8.  Proof  of  a  document  remuning  in  a  court  or  public  office  of  the  United  States, 
or  executed  or  remaining  without  the  State. 

ARTICLE  FIRST, 

DOCimSNTARY  EVIDBKGS,  AS  A  SUBSTITCITB  FOB  ORAL  TSSTHCOHT. 

f  991. 

2  R  a,  552,  Part  3,  ch.  8,  tit.  17,  §  12  (3  R  S^  5th  e<L,  866 ;  2  Edm.,  673). 

§9S». 

This  section  is  intended  to  supply  the  place  of  numerous  provisions  of  law, 
making  certificates  of  officers  evidence,  in  particular  cases.  No  reason  is  appar- 
tnt  why,  in  all  cases,  such  certificates  should  not  be  presumptive  evidence 
of  the  &ct8  therein  stated. 

§993. 

L.  1833,  ch.  271,  §  8  (3  R  S.,  5th  ed.,  474;  4  Edm.,  619);  amended  by 
inserting,  in  the  first  line,  the  words,  "of  the  State**,  in  accordance  with  Bank 
of  Rochester  v.  Oray,  2  Hill,  227,  and  by  substituting,  at  the  end  of  the  first 
sentence,  the  clause  beginning  "unless  the  party,  against  whom",  etc.,  in 
place  of  the  last  clause  of  the  original.  The  final  sentence  is,  also,  new.  The 
design  of  the  two  latter  amendments  is  to  regulate,  with  more  precision,  the  pro- 
vision relative  to  an  affidavit  of  non-receipt  of  notice,  and  to  extend  it,  so  as  to 
meet  the  case  where  a  note  or  bill  is  interposed  as  a  counterclaim.  It  was  held, 
in  Union  Bank  of  Rochester  v.  Gregory,  46  Barb.,  98,  that,  under  the  original 
provision,  the  uotary^s  certificate  is  evidence,  where  the  defendant  has  received 
any  notice  of  presentment  and  non-payment,  although  such  notice  may  not  have 
been  received  until  a  month  after  the  paper  became  due.  The  query,  put  in 
that  case,  whether  the  provision  will  be  complied  with,  by  an  allegation  in  the 
answer,  that  the  notice  was  not  received,  was  answered  in  the  negative,  in 
Gawtry  v.  Doane^  51  N.  T.,  84.  The  concluding  sentence  of  this  section  will 
prevent  the  possibility  of  the  question  arising  again. 

$994. 

2  R.  S.,  283,  284,  Part  3,  ch.  3,  tit  2,  §§  46  and  47  (3  R  S.,  oth  ed,  474;  2 
Edm.,  294),  consolidated. 

1995. 

L  1865,  ch.  309,  second  and  third  sentences  of  §  1  (6  Edm.,  467),  amended 
60  as  to  be  more  perspicuous. 
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§996. 

L.  1835,  ch.  159,  §  1  (3  B.  S.,  501  ed.,  686;  4  Edm.,  638),  amended  by  adding 
the  concluding  sentence,  the  clause  including  the  publisher,  and  the  claoae 
requiring  a  copy  of  the  notice,  etc.,  to  be  annexed  to  the  affidayit.  By  2  R. 
S.,  403,  Part  3,  ch.  7,  tit  3,  §§  56  and  57  (3  E.  S^  5th  ed.,  686 ;  2  Edm,  419), 
it  is  provided  that  publication  of  a  notice  of  application  to  a  court,  etc.,  and 
of  notice  of  a  sale  of  real  property,  may  be  proved  by  the  affidavit  of  the 
printer,  or  his  foreman  or  principal  clerk,  if  the  affidavit  was  filed  within  six 
months  after  the  last  publication  day.  The  act  of  1835  was  apparently  in- 
tended to  supersede  the  necessity  of  filing  the  affidavit,  in  ordinary  cases,  but 
not  to  apply  to  the  particular  cases,  where  the  affidavit  is  expressly  required  to 
be  filed ;  and  a  clause  has  been,  accordingly,  added,  saving  such  cases.  So  much 
of  section  58  of  the  R  S.,  as  permits  certified  copies  of  the  affidavits  on  file  to 
be  read,  is  covered  by  §  933,  post. 

§  997. 

L.  1858,  ch.  244,  §  1  (3  B.  a,  5th  ed.,  683 ;  4Edm.,  645),  amended  by  adding 
the  last  clause. 

$  938. 

2  B.  S.,  141,  Part  2,  ch.  8,  tit.  1,  §  17  (3  R  S.,  5th  ed.,  229 ;  2  Edm.,  146), 
T^th  slight  amendments.  , 

§939. 

This  and  the  next  two  sections  have  been  prepared  as  substitutes  for  L 
1863,  ch.  206  (6  Edm.,  89),  as  amended  by  L.  1869,  ch.  589  (7  Edm.,  460). 
The  act  of  1869  is  very  obscure  and  tautologous.  The  original  has  been  com- 
pletely reconstructed,  care  being  taken  to  preserve  its  essential  provisions.  This 
section  embraces  part  of  §  1  of  the  act  The  awkward  expression,  ^  the  book 
or  books '^  has  been  preserved,  here,  as  it  wiU  probably  be  construed  as  not 
having  the  same  meaning  as  '*  a  book ''.  In  the  other  sections,  the  singular 
number  is  used. 

§930. 

Id.,  parts  of  §§  1  and  2. 

§981. 

Id.,  part  of  §  1. 

ARTICLE  SECOND. 

ilOOF  09  A  DOCUICSRT,  SXUCUTED  OB  BBMAimNO  WITHIN  THE  StATB. 

§939. 

1  B.  S.,  184,  Part  1,  ch.  8,  tit.  7,  §§  8  and  12  (1  Edm.,  184),  consolidated,  and 
amended  in  conformity  to  subsequent  statutes,  and  by  inserting  ^  six  months", 
in  place  of  ^'  three  months  '\  It  often  occurs  that  the  printed  volumes  of  the 
statutes  are  not  distributed,  until  after  three  months  from  the  expiration  of  the 
session. 
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$9S3. 

New ;  designed  to  embrace,  in  a  section  of  general  application,  the  existing 
proYisions  of  law,  relating  to  copies  of  papers  filed  in  the  offices  of  county 
clerks,  the  secretary  of  State,  comptroller,  State  engineer  and  surveyor,  auditor 
oif  the  canal  department,  regents  of  the  uniyersity,  clerks  of  the  senate 
and  assembly,  boards  of  superrisors,  surrogates,  etc.,  etc.  1  S.  S^  166,  Part  1, 
ch.  8,  tit.  2,  §  4  (1  B.  S.,  6th  ed.,  472 ;  1  Edm.,  166) ;  1  E.  S.,  187,  Part  1,  ch. 
8,  tit  8,  §  17  (1  E-  S.,  6th  ed.,  497 ;  1  Edm.,  187) ;  1  E.  S.,  377,  Part  1,  ch.  12, 
tit  2,  §  65  (1  B.  S.,  5th  ed.,  ^68;  1  Edm.,  360)  ;  L.  1833,  ch.  66,  §  5  (3 
Edm,  27);  L.  1837,  ch.  140,  §  1  (3  R  S.,  6th  ed.,  689 ;  3  Edm.,  64) ;  L.  1846, 
ch.  182,  §  1  (3  S.  S.,  5tli  ed.,  66;  4  Edm.,  438),  as  amended  by  L.  1869,  ch. 
748  (7  Edm.,  472) ;  L.  1848,  ch.  162,  §  5  (1  R  S.,  5th  ed.,  519 ;  3  Edm.,  168) ; 
L.  1849,  ch.  180,  §  3  (4  Edm.,  644) ;  L.  1854,  ch.  282,  §  14  (2  R  S.,  6th  ed., 
697;  3  Edm.,  646) ;  L.  1866,  ch.  249,  §  2  (1  R  S.,  6th  ed.,  864;  3  Edm.,  337); 
Jj.  1859,  ch.  321,  §  6  (3  Edm.,  64) ;  L.  1863,  ch.  362,  §  9  (6  Edm.,  127) ;  L.  . 
1870,  ch.  60,  §  1  (7  Edm.,  690) ;  and  many  others. 

IRS.,  350,  Part  1,  ch.  11,  tit.  4,  §  16  (1  R  S.,  6th  ed.,  830;  1  Edm.,  323). 

i  93S. 

IRS.,  759,  Part  2,  ch.  3,  §  16,  and  first  sentence  of  §  17  (3  R.  S.,  5th  e^., 
54;  1  Edm.,  710) ;  amended  by  inserting  the  proviso,  at  the  beginning  of  the 
second  sentence,  to  avoid  any  possible  clashing  with  provisions  like  g  33  of  the 
same  title  (7  Edm.,  713).  The  original  provision  was  construed,  in  the  court 
of  appeals,  in  Glark  v.  Clark,  47  N.  Y.,  664. 

i  936. 

Id.,  remainder  of  §  17. 

§  937. 

L.  1833,  ch.  271,  g  9  (3  R  S.,  5th  ed.,  690;  4  Edm.,  620).    . 

§  938. 

2  B.  S.,  269,  Part  3,  oh.  2,  tit  4,  g  245  (3  R  S.,  5th  ed.,  457 ;  2  Edm.,  278). 

§  939. 

Id.,  §g  246  and  247,  consolidated,  and  amended  by  adding  the  clause  requir- 
ing the  clerk  to  certify  that  he  is  acquainted  with  th^  handwriting,  etc,  and 
the  final  clause,  beginning  with  the  words,  "  which  is  required  ". 

i  940. 

Id.,  g  248. 

i  941. 

L  1832,  ch.  158,  gg  1  and  2  (3  R  S.,  5th  ed.,  689 ;  4  Edm.,  638) ;  L.  1861, 
ch.  400,  g  7 ;  L.  1870,  ch.  291,  tit  8,  g  16,  p.  701  (7  Edm.,  704) ;  and  many  other 
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acts,  relating  to  proof  of  ordinances,  etc,  of  different  cities.    See  Hmdl  y. 
Buggies,  6  N.  Y.,  444. 

ABTICLE  THIRD. 

Proof  of  ▲  DoctnoBRT,  beicaikiko  m  ▲  Coukt  on  public  Officb  of  thb  Usctd 
States,  ob  bzbcutbd  ob  BBXAiBiHa  wiTHOtrr  thb  Statb. 

§  943. 

Co.  Proc,  §  426,  as  amended  in  1869.  See  also  L.  1848,  ch.  812  (3  B.  &, 
5th  ed.,  679 ;  4  Edm.,  643). 

§  943. 

L.  1845,  ch.  803,  §  1  (8  B.  S.,  5ih  ed,  679 ;  4  Edm.,  641),  amended  by  omit- 
ting the  clause,  prescribing  the  form  of  the  certificate,  which  is  provided  for 
in  §  957,  post. 

§944. 

L.  1846,  ch.  240,  §  1  (3  B.  S.,  5th  ed,  679;  4  Edm.,  641),  with  a  similar 
omission. 

§94ff. 

From  L.  1862,  ch.261  (4  EdD^  646),  as  amended  by  L.  1865,  t^h.  512  (6 
Edm.,  495). 

§946. 

1  R  S.,  761,  Part  2,  ch.  3,  §  27  (3  R  S.,  5th  ed.,  67  ;  1  Edm.,  712),  amended 
by  inserting,  in  the  first  sentence,  a  requirement  that  the  conveyance  must  be 
acknowledged,  etc.,  so  as  to  entitle  it  to  be  recorded  within  the  county  where 
it  is  offered. 

§947. 

New ;  analogous  to  L.  1864,  ch.  311  (6  Edm.,  254). 

§948. 

From  L.  1836,  ch.  439,  §  1  (3  R  S.,  5th  ed.,  678;  4  Edm.,  639).  This  stat- 
ute is  singularly  obscure.  It  has  been  remodelled,  so  as  to  express  more  clearly 
the  supposed  meaning  of  its  provisions ;  particularly  that  relating  to  a  tran- 
script *'  of  his  jurisdiction  in  said  cause  ". 

§  949. 

Id.,  §  2. 

§9S0. 

Id.,  §  3. 

§9J^. 

Idi,  §4. 
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From  2  R  S.,  396,  Part  3,  ch.  7,  tit.  3,  §  26  (3  E-  S-,  5th  ecL,  678 ;  2  Edm., 
413),  amended  by  omitting,  from  snbd.  3,  the  proyiaion  that  the  secretary  of 
state,  etc.,  must  yerify  the  signature  of  the  clerk,  as  well  as  that  of  the  presid- 
ing magistrate.  Two  verifications  of  the  same  signature  seem  to  be  unneces- 
saiy,  and  it  may  be  difficult  to  procure  the  second. 

§9S3. 

H.,  §  27. 

§054. 

Id^  §  28,  last  clause.  The  remainder  is  included  in  title  fifth  of  this  chap- 
ter.  See  §  962,  post 

§955. 

L  1868,  ch.  596  (7  Edm.,  321).  The  commissioners  inserted  this  section, 
against  their  wishes,  because  its  omission  would  constitute  a  change  in  the 
policy  of  legislation,  which  they  did  not  think  it  proper  for  them  to  make. 
The  enactment,  revised  in  tiie  next  preceding  section,  wisely  leaves  the 
effect  of  a  foreign  judgment  or  other  judicial  proceeding  to  be  declared,  in  gen- 
eral, by  the  court&  It  seems  to  be  now  the  settled  doctrine  in  England,  as 
well  as  in  this  State,  that  such  a  judgment  cannot  be  impeached,  except  by 
showing  that  the  court  had  not  jurisdiction,  or  that  the  defendant  was  not 
served  with  process,  or  that  the  judgment  was  fraudulently  obtained.  Hmder- 
mny.  Henderson^  6  Q.  B.,  288;  Ferguson  v.  Maheuy  11  Ad.  and  Ellis,  179; 
Ricardo  v.  Oardas,  12  Clark  and  Pin.,  398 ;  Bank  of  Australasia  v.  Mas, 
i  Bng.  Law  and  Eq.,  252 ;  Taylor  v.  Brydm,  8  Johns.,  133 ;  Lazier  v.  West- 
cott,  26  N.  Y.,  146.  How  far  our  courts  might  be  induced  to  modify  this 
doctrine,  should  those  nations,  with  whom  we  have  the  most  intimate  com- 
mercial intercourse,  fail  to  treat  our  judgments  with  the  same  respect,  can 
only  be  conjectured.  The  act  of  1868,  from  which  this  section  is  taken,  is 
entitled  ^*  An  act  declaring  the  effect  of  judgments  of  the  courts  of  countries 
foidgn  to  the  United  States '';  but  it  will  be  seen  that,  while  the  title  of  the 
act  relates  to  judgments  in  any  foreign  country,  the  act  itself  relates  only  to 
jndgments  rendered  in  the  Dominion  of  Canada.  It  is  an  invidious  dis- 
crimination, to  give,  to  the  judgments  of  the  nearest  neighboring  state,  less 
effect  than  we  allow  to  those  of  the  mother  country,  or  of  other  civilized 
nations.  Justice  seems  to  require,  either  that  the  policy  of  the  section  should 
be  extended  to  the  judgments  of  all  foreign  countries,  or  that  the  section  itself 
should  be  repealed. 

$956. 

L 1875,  oh.  136,  portions  of  §§  1,  2,  8,  and  9,  separated  firom  the  provisions 
relating  to  the  acknowledgment  of  deeds. 
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TITLE  V. 

MiscellaneotLS  pronisians. 

* 

§957. 

2  R  S.,  403,  Part  3,  ch.  7,  tit  3,  first  part  of  §  59  (3  R  S.,  6th  ei,  687 ;  2 
Edm.,  420),  amended  so  as  to  correspond  to  the  preceding  sections  of  thia  title 

§  958. 

Id.,  remainder  of  g  59,  amended  in  like  manner,  and  as  reqaired  by  the  aboli- 
tion of  the  courts  of  common  pleas ;  and,  also,  so  as  to  apply  to  all  certificates, 
whether  made  within  or  without  the  State. 

i  9S9. 

Id.,  §  60,  with  the  addition  of  the  words,  ^  or  a  oourt  of  oyer  and  terminer  ". 

§960. 

Id.,  §  61,  as  amended  by  L.  1848,  ch.  197,  §  1  (3  R  &,  5th  ed.,  687 ;  4  Edm., 
643),  and  §  62,  consolidated ;  and  see,  ante,  §  29,  as  to  seals  of  courts. 

§  961. 

L.  1847,  ch.  470,  §  40  (3  R  S.,  5th  ed.,  481 ;  4  Edm.,  588),  amended  so  as  to 
correspond  to  §  921,  ante,  and  so  as  to  punish  the  making  of  a  false  certificate. 
Instances  have  occurred,  where  some  of  the  ofiicers,  named  in  this  section,  have 
refused  to  certify  that  papers  cannot  be  found,  on  the  ground  that  there  is  no 
duty,  imposed  upon  them  by  law,  to  search  therefor,  or  to  make  such  a  certificate. 

§963. 

2  R  S.,  397,  Part  3,  ch.  7,  tit  3,  part  of  §  28  (3  R  S.,  5th  ed.,  678  ;  2  Edm., 
413) ;  and  L.  1846,  ch.  240,  §  2  (3  R  h.,  5th  ed.,  679 ;  4  Edm.,  642). 
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CHAPTER  X. 

TRIALS ;  INCLUDING  JURORS  AND  JURIES. 


TITLE     L— Tbials  qenbballt;  ikcludikq  exceptions  akd  motiok 

FOB  A  KEW  TBIAL. 

TITLB    II. —  Tbials  without  a  jitbt. 

TITLE  in. —  Tbial  jubobs,  except  ih  New-Yobk  and  Kiiros  counties  ; 

KOBE     OF    SELECTINa     THEK,    AND    OF    PBOOUBING    THEIB 
ATTEKDAKOB. 

TITLE  IV.^  Tbial  jubobs  ik  New-Yobk  and  Kings  counties  ;  mode 

OF  SELECTING   THEM,   AND  OF    PBOCUBING  THEIB  ATTEND- 
ANCE. 

TITLE    V-—  Tbial  by  juby. 

TITLE  VL — Miscellaneous  pboyisions;  including  those  belating 

TO  EKBBACEBY  AND  OTHEB  ACTS  OF  MISCONDUCT. 


TITLE  L 

Trials  generaUy  ;  mof/ading  exceptions  and  Tnotion  for  a  new  trial, 

AirncLB  1.  I88ue0,  and  the  mode  of  trial  thereof. 
2.  The  place  of  trial. 
8.  ExoeptionB,  case,  and  motion  for  a  new  trial. 

.[Pbeliminaby  Note. — This  title  presents,  for  consideratioiiy  another  branch 
of  the  great  problem,  mentioned  in  the  preliminary  note  to  chapter  sixth, 
namely,  the  removal  of  the  confusion,  uncertainty,  contradictions,  and  obscur- 
ities, which  have  grown  out  of  the  union  of  legal  and  equitable  jurisdiction 
and  procedure ;  for  it  contains  a  revision  of  the  provisions  of  the  Code  of 
Procedure,  relating  to  the  trial  of  causes  presenting  both  kinds,  of  controver- 
sies. The  reforms  in  the  system  of  pleading,  effected  by  chapter  sixth,  will 
tend  very  much  to  diminish  the  number  of  cases  presenting  perplexing  quest- 
ions of  this  character ;  because,  in  many  of  the  cases  where  they  have  hitherto 
arisen,  they  were  unnecessary,  and  grew  either  out  of  the  slovenly  mode  of 
pleading  in  vogue,  or  the  looseness  of  the  existing  provisions  regulating  the 
joinder  of  causes  of  action.  But  it  is  impossible  (without  abolishiug  the  fun- 
damental doctrine  of  the  Code  of  Procedure,  that  legal  and  equitable  remedies 
may  be  invoke  by  either  party,  and  administered  in  the  same  action),  to  pro- 
vide against  the  frequent  occurrence  of  cases,  where  the  pleadings  properly 
present  issues,  and  demands  for  relief,  of  both  descriptions.    In  nearly  aU 
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these  caseSj  one  remedy  mnst  necessarily  supersede  tfae  other ;  and,  in  most 
of  them^  the  two  remedies  depend  upon  distinct  and  independent  issues. 
When,  therefore,  it  is  considered  that  the  Code  of  Procedure  contains  only 
the  most  general  and  vague  provisionsy  respecting  the  mode  of  trial ;  and  that 
one  class  of  these  issues  must,  by  the  provisions  of  the  constitntion,  be 
tried  by  a  jury,  while  a  jury  trial  is  repugnant  to  the  very  nature  of  the  other ; 
it  is  not  surprising  that  our  numerous  co-ordinate  courts  of  original  jurisdic- 
tion, with  their  ever-shifting  members,  have  fallen  into  great  confusion  on  this 
subject.  Indeed,  the  court  of  appeals  has  not  fSeured  much  better.  It  is  no 
exaggeration  to  say  that,  after  the  experience  and  adjudications  of  a  quarter 
of  a  century,  cases  yet  often  arise,  wherein  it  is  impossible  for  the  best  lawyer  to 
determine  in  what  manner  the  cause  should  be  tried ;  or  for  the  best  judge  to 
enter  upon  the  trial,  with  a  clear  and  certain  perception  of  the  correct  method 
of  disposing  of  the  issues  presented  by  the  pleadings.  And,  in  the  large  cities, 
hardly  a  circuit  or  special  term  is  held,  without  one  or  more  conflicts  between 
counsel  upon  this  subject,  and  a  decision  of  the  court  thereupon,  with  the 
consequent  exception. 

It  is  believed  that  the  only  classes  of  cases,  which  required  to  be  specially 
provided  for,  in  this  respect  in  view  of  the  reforms  effected  by  the  sixth 
chapter  of  this  act,  are  the  following :  (1)  those  where  the  leading  facts  are  such, 
that  the  plaintiff  is  entitled  to  legal  and  equitable  relief  (together,  or  in  the 
alternative),  according  as  other  (perhaps  subordinate)  facts  may  appear;  and, 
(2)  those  where  the  plaintiff  sues  upon  a  legal  cause  of  action,  and  demands 
legal  relief,  and  the  defendant  interposes  an  equitable  counterclaim^  connected 
with,  or  growing  out  of  the  '^subject  of  the  action'',  which  entitles  him  to 
affirmative  equitable  relief.  In  all  other  cases,  where  legal  and  equitable 
controversies  arise  in  the  same  action,  either  they  are  improperly  presented 
together,  and  the  remedy  is  to  purge  the  pleadings,  as  provided  in  chap- 
ter sixth ;  or  else,  legal  and  equitable  principles  are  invoked,  together,  in  sup- 
port of,  or  to  defeat  the  same  claim  of  HgM^  without  causing  a  conflict  of 
remedies,  so  that  their  simultaneous  presentation  does  not  necessarily  affect 
the  mode  of  triaL  A  brief  glance  will  be  taken,  at  the  rulings  which  have 
been  made,  in  both  classes  of  cases. 

(1.)  Passing  over  numerous  and  conflicting  adjudications,  made  when  the 
Code  of  Procedure  was  in  its  infancy,  it  will  be  found  that  the  most  recent  con- 
dition of  the  decisions,  with  respect  to  the  proper  mode  of  trial  of  actions, 
under  that  statute,  where  the  complaint  involves  both  legal  and  equitable  con- 
troversies, is  as  follows.  It  seems  to  be  settled  that,  where  the  complaint  sets 
forth  a  cause  of  action,  entitling  the  plaintiff  to  legal  relief  ontyy  and  demands 
equitable  relief,  either  with  or  without  legal  relief,  the  defendant  cannot  object 
that  the  cause  was  tried  by  the  court  alone,  and  that  legal  relief  was  given, 
unless  the  objection  was  seasonably  taken,  in  the  court  below.  Oreer^on  v. 
KeteltaSn  17  N.  Y.,  491,  and  Barlow  v.  Scatty  24  id.,  40,  as  ei^lained  in  Bradr 
ley  V.  Aldrich,  40  id.,  504 ;  Pennsylvania  Coal  Co.  v.  Delaware  £  Hudson  Canal 
Co.,  1  Keyes,  72 ;  McEeon  v.  See,  4  Rob.,  449.  But  these  cases  do  not  deter- 
mine which  is  the  proper  mode  of  taking  the  objection,  or  how  the  trial  is  to 
proceed,  if  it  is  taken.  In  Pennsylvania  Coal  Co.  v.  Delaware  £  Hudson 
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Ganai  Co.,  it  is  snggested  that  the  proper  remedy  is  to  compel  the  plaintiff  to 
elect  what  remedy  he  will  pursue ;  while  Bradley  y.  Aldrich  intimates  that  the 
court  may  try  the  equitable  cause  of  action,  and  send  the  legal  cause  of  action 
to  a  jury.  And  the  latter  case,  BradUyy.  Aldrich  (A.  D.^  1869)9  explicitly 
holds  that»  if  the  complaint  sets  forth  an  equitable  cause  of  action,  and  demands 
equitable  relief,  and,  on  the  trial  (before  the  court  alone),  the  plaintiff  proves 
enough  of  his  allegations,  to  entitle  him  to  legal  relief  only,  the  complaint 
must  be  dismissed,  with  leave  to  bring  a  new  action,  although  the  defendant 
has  made  no  demand  of  a  iaial  by  jury;  and,  in  this  respect,  the  case  seems  to 
be  in  accordance  with  Hey  wood  "v.  Buffalo,  14  N.  Y.,  634,  640;  Mann  v.  Fair^ 
child,  2  Keyes,  106;  and  Lewis  v.  Vamum,  12  Abb.  Pr.,  306.  This  ruling  is 
the  most  recent ;  but  it  can  hardly  be  regarded  as  settled  law,  because  it  was  held, 
or  at  least  said,  not  only  in  Emery  v.  Pease,  20  N.  Y.,  62  (A.  D.,  1859),  and  in 
N.  T.  Ice  Co.  V.  iV.  W.  Ins.  Co.,  23  id^  357  (A.  D.,  1861),  but  also  in  the  more 
recent  case  of  Davis  v.  Morris,  36  id.,  569  (A.  D.,  1867),  that,  in  just  such  a 
case,  it  was  error  to  dismiss  the  complaint,  the  judge's  duty  being  to  order  the 
action  to  be  tried  by  a  jury.  In  the  supreme  court,  the  latter  course  was 
pursued,  in  Oen^  v.  Rowland,  46  Barb.  660  (A.  D.,  1866),  the  equitable  com- 
plaint having  been  sent  to  a  jury,  without  amendment.  In  such  a  confused 
condition  of  the  authorities,  this  Bevision  would  have  been  very  imperfect,  if 
it  had  not  contained  some  remedy  for  the  eviL 

(2.)  With  respect  to  the  trial  of  the  other  class  of  actions,  namely,  where  an 
equitable  counterclaim  is  interposed  in  a  legal  action,  there  are  but  few  adjudi- 
cations, although,  of  late  years,  such  cases  have  been  of  very  frequent  occurrence. 
A  good  illustration  of  them  is  where  a  plaintiff  sues  to  reoover  an  advance  of 
money,  and  the  defendant  answers  that  the  money  was  advanced  in  the  course 
of  a  partnership,  which  is  now  dissolved,  and  upon  settling  which,  there  would 
be  a  balance  in  his  favor ;  and  thereupon  he  demands  an  accounting,  etc  It  is 
evident  that,  if  this  is  the  only  answer,  the  cause  should  be  triable  by  tlie  court, 
although,  even  then,  it  is  difficult  to  say  what  the  rule  is,  under  the  Code  of  Pro- 
oedore.  But  if  the  defendant,  in  addition  to  the  equitable  counterclaim,  inter- 
poses one  or  more  defences  to  the  legal  claim,  a  question  arises,  of  the  same 
general  character  as  that  already  considered. 

The  only  case,  which  is  much  to  the  point,  is  Olendorfy.  Cook,  1  Lans.,  37 
(A  D.,  1869).  This  was  ejectment  upon  a  lease,  brought  by  the  assignee  of  a 
tenant  against  a  landlord,  in  which  the  defendant,  besides  certain  defences  to 
the  action,  interposed  an  allegation  of  mistake  in  drawing  the  lease,  and 
demanded  a  reformation  of  it.  It  appears,  from  the  report,  that  all  the  issues 
were  tried  at  the  circuit,  at  the  same  time ;  the  evidence  upon  the  equitable 
issues  having  been  regarded  as  addressed  to  the  court,  and  that  upon  the  legal 
issues,  as  addressed  to  the  jury.  The  general  term  affirmed  a  judgment  for  the 
plaintiff,  upon  the  ground  that  the  evidence,  upon  the  issues  relating  to  the 
reformation,  was  insufficient  to  make  out  the  defendant's  case ;  and  so  it  was  of 
no  consequence,  whether  the  issue  was  triable  by  the  court,  or  by  a  jury.  But, 
in  delivering  the  opinion,  Mabyik,  P.  J.,  discusses  the  question  now  under 
consideration ;  and  he  ooncludes  that  the  equitable  issues  should  be  disposed 
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of  by  fhe  court,  before  the  jary  triaL  In  the  particnlar  caeey  this  was  doubtless 
the  proper  order  of  disposing  of  the  issues;  but  it  is  easy  to  suppose  cases, 
where  the  legal  issues  should  be  tried  first  It  has  been  provided,  in  §  972,  posb 
that,  in  all  cases  coming  under  this  general  head,  the  issues  triable  by  theconrt^ 
and  by  a  jury,  shall  be  tried  separately ;  and  that  the  order  of  the  trials  shall 
be  determined  by  the  court,  either  on  motion,  or  at  the  term  where  the  cause 
is  noticed  for  triaL] 

ABTIGLE  FIRST. 

ISSUXS,  AHD  THB  MODX  OF  TBIAL  THXBBOF. 

§96S. 

Co.  Proc,  §  248,  amended  by  substituting  the  first  sentence,  in  place  of  the 
words,  **  issues  arise  upon  the  pleadings ",  because  there  are  other  kinds  of 
issues,  in  nearly  every  cause. 

$964. 

Substituted  for  Oo.  Proc,  §§  249  and  250.  The  latter  has  remained  unchanged 
since  1849,  and  is  not  adapted  even  to  the  other  provisions  of  the  Code  of  Pro- 
cedure. 

§96S. 

Substituted  for  Co.  Proc.,  §  252,  which  appears  to  be  a  definition  of  the 
word,  **  trial  **;  but  it  is  inaccurate,  (1)  because  every  trial  does  not  involve  a 
judicial  examination  of  the  issues  made  by  the  pleadings,  ex.  gr.,  the  trial  of  a 
challenge  to  a  juror;  and,  (2)  because  such  issues  are  often  judicially  examined 
without  a  trial,*  as  upon  a  motion.  Apparently,  the  principal  object  of  this 
definition  was  to  provide  that  the  hearing  of  a  demurrer  should  be  styled  a 
trial ;  this  is  retained  by  the  substituted  section.  The  words,  ^  as  prescribed  in 
this  chapter '',  coupled  with  the  repeal,  without  providing  a  substitute  therefor, 
of  2  R.  S.,  409,  Part  3,  ch.  7,  tit  4,  g  1  (2  Edm.,  426),  will  abolish  the  trial 
at  bar. 

^  90o* 

The  first  sentence  is  a  substitute  for  Co.  Proc,  §  251,  the  first  clause  of  which 
is  open  to  the  same  criticism,  as  that  just  made  upon  §  250.  The  second  is 
new ;  it  is  designed  to  sanction  the  existing  practice,  with  respect  to  lyhich  the 
statute  is  now  obscure.  Ward  v.  Dewey y  12  How.  Pr.,  193 ;  Palmer  v.  Smedley, 
13  Abb.  Pr.,  186. 

§967. 

New  in  form ;  but  taking  in  a  provision  of  Oo.  Proc,  §  251,  and  the  last 
clause  of  Co.  Proc,  §  258.  The  mode  in  which  the  court  is  to  exercise  the 
power  to  '^  direct ",  under  §  251,  and  to  '^  allow  ^\  under  §  258,  is  left  indefinite, 
in  the  original.  The  last  clause  is  in  accordance  with  th^  doctrine  of  Warner 
V.  Wigers,  2  Sandf.,  &  0^  635;  and  IVy  v.  Bennett,  9  Abb.  Pr.,  46. 
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i  968. 

Prepared  as  a  sabstitute  for  Co.  Proc.,  g  253,  exolading  the  first  sentence, 
wliich  is  taJ^en  into  the  next  section.  The  enumeration  of  real  actions,  in  the 
second  subdivision,  is  necessary,  because  all  the  real  actions,  except  ejectment, 
are  excluded  from  the  operation  of  the  Code  of  Procedure.  Divorce  has  been 
omitted  here ;  the  necessary  provision  will  be  made,  where  that  action  is 
specially  regulated,  in  one  of  the  chapters  which  will  complete  the  Code  of 
Bemedial  Justice.  For  the  present,  it  is  expected  that  the  provisions  of  the  B. 
S.,  relating  thereto,  will  be  left  unrepealed;  so  that  the  action  will  constitute  one 
of  those  excepted,  by  §  969,  from  the  requirement  that  actions,  not  specified  in 
this  section,  muBt  be  tried  by  the  court 

9  969* 

(To.  Proc,  portions  of  §g  253  and  254. 

i  970. 

See  the  note  to  §  972,  post 

$971. 

See  the  note  to  the  next  section. 

§  979. 

This  section,  and  the  two  sections  which  immediately  precede  it,  are  sub- 
stitutes  for  that  part  of  Co.  Proa,  §  254,  which  is  not  included  in  §  969,  ante. 
Their  effect  is  to  apply,  practically,  the  rules  laid  down,  in  the  opinion  of  EABii, 
Com.,  in  Birdsall  v.  Patterson^  51  N.  Y.,  43;  see  pp.  49  and  50.  A  prac- 
tical application  of  the  provision  of  Co.  Proc,  §  254,  that  the  court  may  order 
•'the  whole  issue''  (in  an  equitable  action),  to  be  tried  by  a  jury,  must  lead  to 
tiie  risk  of  losing  sight  of  the  merits,  in  the  embarrassments  ansing  out  of 
questions  of  form,  except  in  cases  where  the  issue  is  single  or  nearly  so,  and  con- 
sists merely  of  denials.  These  are  of  very  rare  occurrence ;  and,  as  the  prepara- 
tion of  special  issues,  for  such  cases,  is  a  very  easy  and  single  task,  it  seems  pref- 
erable to  require  that  the  parties  should  prepare  them,  rather  than  to  retain  the 
chuse,  which  permits  the  whole  issue,  in  every  equitable  action,  to  be  sent  to  a 
JTuy.  The  provision  for  separate  trials  of  the  equitable  and  legal  issues  (which 
is  made  applicable,  also,  to  equitable  counterclaims  in  legal  actions,  by  §  974, 
post),  seems  to  be  required  by  the  most  obvious  considerations  of  the  convenience 
of  the  court,  counsel,  parties,  and  jury.  That  a  jury  should  be  required,  or  even 
permitted,  as  was  done,  in  OUndorf  v.  (Joohy  1  Lans.,  37,  to  sit  and  hear  evi- 
dence, professedly  relating  to  an  issue,  which  they  are  not  permitted  to  decide, 
but  affecting  the  merits  of  the  action,  and  consequently  well  adapted  to  bias  their 
judgment  upon  the  issues  submitted  to  them,  is  so  contrary  to  certain  funda- 
mental theories  of  our  jurisprudence,  that  the  mere  statement  of  the  proposi- 
tion ought  to  be  sufficient  to  oondemn  it  As  these  sections  have  been  framed, 
the  constitutional  right  to  a  jury  trial  is  preserved,  in  every  case  where  it  exists; 
and  there  will  be  no  difficulty,  in  a  proper  case,  in  disposing  of  both  the  legal 
and  equitable  issues,  at  the  same  circuit  or  trial  term. 
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§973. 

This  section  provides  for  the  only  case,  where,  nnder  the  proyisions  of  this 
chapter,  and  of  chapter  6,  the  union,  by  the  plaintiff's  act,  of  legal  and  equi- 
table controYersies,  will  affect  the  mode  of  trial  It  is  the  case  provided  for,  by 
§  486,  ante ;  in  all  other  cases,  the  union  of  both  causes  of  action  will  not 
affect  the  mode  of  trial,  as  the  demand  for  relief  will  be  entire,  and  thus  deter- 
mine that  question.  The  provision,  in  this  section,  that  the  plaintiff  may 
abandon  one  of  his  demands  for  relief,  has  been  inserted,  because,  in  many 
cases,  the  answer  will  remove  the  doubts  which  made  an  alternative  demand 
necessary.  But,  in  a  case  where  the  plaintiff  does  not  avail  himself  of  this 
privilege,  it  seems  clear  that  the  questions,  arising  upon  the  demand  for  relief 
at  law,  should  be  first  disposed  ot  The  section  has  been  so  drawn  that,  if  the 
nature  of  the  controversy  will  permit  all  the  questions  to  be  disposed  of,  in  one 
trial,  the  court  can  regulate  the  settlement  of  the  issues  accordingly ;  for  it 
prescribes  only  the  minimum  of  those  to  be  tried  by  a  jury.  It  will  be 
observed  that,  in  these  cases,  as  in  those  provided  for  by  the  last  section,  there 
will  be  no  difficulty,  if  there  must  be  two  trials,  in  having  both  take  place  at 
the  same  term. 

§974. 

New ;  prepared  specially  to  cover  the  case  where  an  equitable  counterclaim 
is  properly  interposed  in  a  legal  action,  but  covering  also  the  case,  possible 
although  very  rare,  where  a  legal  counterclaim  is  properly  interposed  in  an 
equitable  action.  The  arguments,  in  support  of  this  provision,  are  fully  stated 
in  the  preliminary  note  to  this  title. 

§975. 

New ;  it  often  happens,  especially  in  equitable  actions,  and  where  equitable 
counterclaims  are  interposed  in  legal  actions,  that  the  determination  of  some- 
of  the  issues  renders  it  unneoessaiy  to  determine  the  others^  either  altogether, 
or  until  after  judgment  This  provision  wiU  prevent  the  mandatory  clauses  of 
the  preceding  sections  from  being  so  construed,  as  to  require  the  trial  of  issues 
of  the  latter  description,  before  the  party,  who  was  sucoessfal  on  the  principal 
issues,  can  take  judgment,  and  will,  generally,  enable  the  court  to  diBregaid 
immaterial  issues. 

i  976. 

Go.  Proc,  §  255.  The  provision  for  a  calendar  preference  ot  issues  of  law 
is  omitted,  as  the  whole  subject  is  provided  for,  in  the  next  two  sections. 

§  977. 

Part  of  Oo,  Proc,  §  256,  amended  by  the  addition  of  the  concluding  paragraphs 
of  the  second  and  third  sentences.  The  defect,  remedied  by  the  first  amend- 
ment, was  pointed  out,  in  1856,  by  B.  Dabwik  Smith,  J.,  13  How.  Pr.,  345. 
The  second  amendment  permits  the  court  to  regulate,  by  the  Oeneral  Rules,  tbe 
time  when  the  note  of  issue  must  be  filed.  It  was  suggested  to  the  commis^ 
sioners,  by  one  of  the  learned  justices  of  the  supreme  court,  that  the  time  shonM 
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be  changed  to  fourteen  cUys :  but  it  was  deemed  preferable  to  permit  the  con- 
fention  of  judges  to  make  the  change,  if  they  think  it  expedient 

§  978. 

Co.  Proa,  §  257,  amended  by  substituting  "arranged*',  for  *' disposed  of**,  in 
the  introductory  clause ;  and  by  adding  the  opening  clause  of  the  last  sentence. 

§  1179. 

New  in  form ;  but  supposed  to  be,  in  substance,  the  same  as  the  concluding 
sentence  of  Co.  Proa,  §  255,  which  can  be  reconciled,  only  in  this  way,  with  Co. 
Proa,  §  257.  The  latter  section  has  remained  unchanged  since  1848;  while 
the  preference  clause  was  added  to  g  255,  in  1852. 

§960. 

Co.  Proc,  §  258,  amended  by  omitting  that  part  contained  in  g  967,  ante ; 
The  originals  of  this  and  the  next  section  are  erroneously  placed,  in  the  Code 
of  Procedure,  under  the  head  of  "  Trial  by  jury  " :  they  apply  to  all  trials. 

§981. 

Go.  Proa,  g  259,  amended  by  omitting  the  words, ''  of  the  defendant  *',  after 
<< offer'',  so  as  to  include  offers  made  by  the  plaintiff;  and  by  substituting 
"most ",  for  "  may  ",  in  the  last  sentenca 


ARTICLE  SECOND. 

Thb  Plaos  of  Tbial. 

§989. 

Subsijtuted  for  Co.  Proa,  g  123 ;  except  subd.  4  thereof,  which  has  been 
transferred  to  t|ie  next  section  of  this  article,  for  reasons  explained  in  the  note 
thereto.  This  section,  except  the  last  sentence,  is  a  transcript  of  the  proyision, 
defining  the  jurisdiction  of  the  superior  city  courts  in  actions  relating  to  real 
property,  contained  in  g  263,  subd.  1,  anta  Consequently,  under  its  provisions, 
the  question,  whether  an  action  relating  to  real  property  is  triable  in  the  county 
where  the  property  is  situated,  is  the  same  as  the  question  whether  a  superior 
city  court  would  have  jurisdiction  of  a  similar  action,  if  the  property  was  situ- 
ated in  the  city.  The  language  of  section  123  of  the  Code  of  Procedure  has 
giYon  rise  to  much  conflict  of  opinion,  the  courts  having  differed  on  the  quest- 
ion whetber'it  includes  equitable  as  well  as  legal  actions.  In  support  of  the 
doctrine  that- it  applies  only  to  ejectment,  trespass,  eta,  are  Rawls  v.  Carr^  17 
Abb.  Pr.,  96 ;  HuitM  v.  Sibley^  4  Abb.  Pr.,  N.  S.,  403 ;  Ely  v.  Lavmstein,  9 
id^  42 ;  while  Wood  v.  HollUtery  3  Abb.  Pr.,  14,  and  Bush  v.  TroadwM,  11  Abb. 
Pr,  N.  S.,  27,  hold  that  it  indndes  also  equitable  actions.  It  was  very  desira- 
ble to  settle  this  question  definitively.    The  courts  have  held  that  the  original 
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provision  does  not  apply  to,  or  take  away,  the  jariadiction  of  our  ooartB,  in 
actions  affecting  lands  sitnafced  without  the  State.  IfewtonT.BronsonylS'S, 
Y.  (3  Kern.)^  587 ;  Mussina  r.  Belden,  6  Abb.  Pr.,  165 ;  Bennett  r.  Erving^  4 
'  Rob.^  671 ;  Gardner  v.  Ogdeuy  22  N.  Y.«  327.  The  concluding  sentence  embod- 
ies the  result  of  the  decisions  upon  this  point. 

§983. 

Subd.  1  and  2  have  been  taken  from  Co.  Proa,  §  124.  The  expression^ 
in  snbd.  2  of  the  original,  '^in  virtue  of  his  office '^  has  been  retained, 
although  the  distinction,  mentioned  in  the  note  to  §  385,  ante,  is  worthy  of 
attention,  in  this  connection.  The  corresponding  provision  of  the  R.  S.  (2 
R  S.,  353,  Part  3,  ch.  6,  tit  2,  §  14 ;  3  R.  S.,  5th  ed.,  634 ;  2  Edm.,  365),  was 
amended  by  L.  1843,  ch.  201  (4  Edm.,  647),  by  adding  the  following :  "  provided, 
however,  that  actions  brought  by  the  county  or  town  officers  of  one  county,  in 
their  official  capacity,  against  the  county  or  town  officers  of  another  county,  in 
their  official  capacity,  shall  be  laid  in  some  county  adjoining  the  county  of  the 
defendants,  except  the  county  of  the  plaintiffs".  This  provision  has  been 
omitted,  as  having  been  impliedly  repealed  by  the  Code  of  Procedure.  In  the 
same  subd.,  the  words,  ''or  for  an  omission  to  perform  a  duty  incident  to  his 
office"  have  been  added;  they  substantially  cover  2  R.  S.,  482,  Part  3,  ch. 
8,  tit.  6,  §  9  (2  Edm.,  504).  Perhaps  this  provision  was  also  repealed,  in  the 
same  manner;  but,  if  so,  the  repeal  must  have  been  inadvertent  Subd.  3,  of 
this  section,  consists  of  Co.  Proc,  §  123,  subd.  4,  extended  so  as  to  include  an 
action  for  damages.  As  an  action,  of  the  character  specified  in  this  subdivi- 
sion, generally  involves  the  title  to  real  property,  a  provision,  requiring  it  to  be 
tried  in  the  county  where  the  chattel  is  situated,  at  the  time  of  the  commeDce- 
mcnt  of  the  action,  may  frustrate  the  design  of  the  requirement  that  it  should 
be  local;  for  the  chattel  may  have  been  removed  to  a  county,  other  than  that 
wherein  the  real  property  is  situated. 

§  084.     ' 

Go.  Proc,  §  125,  with  no  material  change.  Most  of  the  questions,  which 
can  arise  under  this  section,  have  been  well  settled  by  adjudications;  as  where 
the  people,  corporations,  etc.,  are  parties. 

§985. 

See  the  note  to  the  next  section. 

§986. 

This  and  the  last  section  are  substitutes  for  the  first  sentence  of  Co. 
Proc,  §  126.  The  amendments  are  designed  to  remove,  in  accordance  with 
what  was  deemed  the  true  construction  of  the  section,  various  obscurities,  con* 
flicts  of  authority,  and  diversities  of  practice,  which  have  arisen  under  the 
original  provision.  Milligan  v.  Braphyy  2  Code  R.,  118 ;  Maira  v.  Remsen,  3 
id.,  138 ;  Vermont  Central  R.  R.  Co.  v.  Northern  R.  R.  Co.,  6  How.  Pr.,  106; 
Beardsley  v.  Dicheraon,  4  id.,  81 ;  Wood  v.  ffoUister,  3  Abb.  Pr.,  14,  and  notes 
to  p.  15;  March  v.  Lotorj/y  26  Barb.,  197,  and  16  How.  Pr.,  41 ;  Conroe  v.  JVi* 
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Pnt,  Ins.  Coiy  10  How.  Pr.^  403.  The  amendments,  made  by  these  sections, 
will  possibly  have  the  effect  of  preventing  a  defendant  from  changing  the 
''place  of  trial",  in  cases  where  he  has  no  defence;  as  it  appears  that  he  may 
BOW  do,  eren  after  default  {Hubbard  v.  Hat  Frot.  Ins.  Go.,  11  How.  Pr.,  149) ; 
bat  it  is  believed  that  this  result  will  not  be  regretted. 

$987. 

Co.  Proa,  part  of  §  126.  This  provision  has  given  rise  to  a  vast  number 
of  decisions;  but,  as  they  have  been  generally  harmonious,  there  was  no  neces- 
sity for  any  material  alteration  of  its  phraseology.  See  Voorhies's  Annotated 
Code,  10th  ed.,  pp.  120-123 ;  and  Waifs  Annotated  Code,  pp.  152-157.  The 
only  amendment,  made  by  this  section,  consists  of  the  substitution,  in  subd.  2, 
of  the  words,  "in  the  proper  county  *',  in  place  of  "  therein  ",  as  required  by  the 
meaning  of  the  provision;  and  by  the  phraseology  of  the  preceding  sections. . 

§  988. 

Co.  Proc,  §  126,  last  sentence,  amended  so  as  to  conform,  in  phraseology,  to 
§§  275  and  344,  ante.  The  original  only  provided  that  "  the  papers  shall  be 
filed  or  transferred  accordingly". 

§989. 

New;  prepared  for  the  purpose  of  settling  the  vexed  questions,  at  what  time 
the  change  of  the  place  of  trial  is  effected,  and  where,  if  the  order  changes  the 
place  of  trial  to  a  county  within  another  judicial  district,  an  appeal  from,  or  a 
motion  to  set  aside,  the  order  should  be  heard.  These  questions  are  even  older 
than  the  Code  of  Procedure,  and  are  yet  unsettled.  The  latest  decision  is 
Fisk  V.  Albany  <6  Susquehanna  R.  R.  Co.,  41  How.  Pr.,  366,  with  which  this 
section  agrees.  But  the  same  points  have  been  ruled  otherwise,  in  the  first  dis- 
trict   11  Abb.,  N.  S.,  144,  note. 

§  990. 

Kew  in  form ;  but  in  accordance  with  the  general  practice,  which  has  been 
often  sanctioned  by  the  courts,  but  nevertheless  appears  to  be  entirely  unwar- 
ranted by  the  language  of  the  Code  of  Procedure. 

§991. 

New;  in  accordance  with  the  provisions  of  the  R  S.,  respecting  venue, 
)»hich  are  applicable  only  to  the  supreme  court.  2  B.  S.,  409,  Part  3,  ch.  7, 
ti^  ^  §§  h  %  ai^d  3  (2  Edm.,  426).  The  restriction,  contained  in  this  section, 
will  prevent  the  possibility  of  a  clashing  between  some  of  its  provisions,  and 
those  regulating  the  jurisdiction  of  the  county  courts,  and  other  local  tri- 
bunals. 

ARTICLE  THIRD. 

ExcEPnoKs,  Case,  and  Motion  fob  a  New  Tbial. 
i  999. 

Kew.    The  second  sentence  is  intended  to  apply  chiefly  to  exceptions,  taken 

upon  trials  by  the  court,  or  by  a  referee.    The  Code  of  Procedure  (§  268), 
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allows  exceptions^  in  such  cases,  only  to  rulings  upon  points  of  law;  and, 
inasmuch  as  the  right  to  take  such  exceptions  is  derived  wholly  from  the 
statute,  it  would  seem  clear  that  it  is  unnecessary  to  except  to  rulings  upon 
questions  of  iacL-  Per  Comstock,  J.,  Moffie  t.  Bakery  14  N.  ¥•  (4  Kern.), 
435,  on  p.  438 ;  Mayor  of  JV.  F.  ▼.  Brben,  24  How.  Pr.,  358;  Hatch  v.  Fogerty, 
7  Sob.,  488.  And  it  is  said,  accordingly,  in  Lefler  v.  Fieldj  50  Barb.,  407,  that 
such  exceptions  are  "  idle  and  of  no  avail ".  But,  nevertheless,  it  is  a  common, 
if  not  a  general  practice,  to  overload  appeal  papers  with  such  exceptions;  and, 
iu  Morgan  v.  Kingy  30  Barb.,  10,  and  IngalUhee  v.  Woody  36  id.,  452,  the  court 
refused  to  hear  objections  to  the  findings  upon  the  facts,  because  they  were 
not  excepted  to.  See,  also,  Sutfierland  v.  Rose,  47  Barb.,  144,  and  Breraer  v. 
Isishy  12  How.  Pr.,  481 ;  which  are  open  to  the  inference  that  such  exceptions 
are  necessary.  It  seems  proper,  therefore,  that  the  matter  should  be  regulated 
by  st^itute,  as  has  been  done  in  this  section,  by  expressly  prohibiting  excep- 
tions to  findings  upon  questions  of  fact.  This  section  will  not  preclude  the 
taking  of  exceptions,  after  the  filing  of  the  decision  or  the  report,  to  ralings 
upon  questions  of  law,  made  after  the  close  of  the  testimony,  in  an  action  tried 
by  the  court  or  a  referee;  as  that  privilege  is  expressly  given  by  §994,  post 
The  decisions,  thus  excepted  to,  are  in  fact  made  upon  the  trial,  as  defined  in 
this  section,  although  they  do  not  come  to  the  knowledge  of  the  objecting  parfy, 
until  it  is  closed.  The  expression,  **  upon  the  trial ",  which  is  used  in  the  Code 
of  Procedure,  and  retained  in  this  and  the  following  sections,  has  been  con- 
strued to  include  a  ruling  made  before  the  jury  was  empanelled.  Starin  v. 
PeopUy  45  N.  Y.,  333. 

§  993. 

New.  This  section  is  to  be  read  in  connection  with  §  1023,  in  the  next  title, 
whereby  a  party  is  allowed  to  require  the  referee  or  the  court,  to  find  upon  spe- 
cific questions  of  fact,  or  of  law.  The  note  to  that  section  contains  a  full  expla- 
nation of  the  object  and  effect  of  both. 

9  994. 

This  section  consists  of  part  of  the  first  sentence  of  Go.  Proc.,  §  268,  and  of 
the  fourth  sentence  of  §  272  of  the  same  statute,  modified  so  as  to  conform 
to  the  construction  given  to  it,  in  Hunt  v.  Bloomer y  13  N.  Y.  (3  Kern.),  341,. 
and  Johnson  v.  Whitlocky  id.,  344,  and  with  an  addition  embodying  a  provision 
in  Rule  39.  The  word,  "  ruling*'  has  been  uniformly  employed,  in  this  and 
other  sections  of  this  title,  in  place  of  "  decision  ",  because,  where  the  action  is 
tried  by  the  court,  the  latter  word  designates  the  final  decision,  upon  which 
judgment  is  entered.  The  last  two  sentences  provide  for  the  incorporation  of 
the  exceptions  into  the  judgment-roll,  in  order  to  render  them  available  to  the 
appellant,  if,  relying  only  ou  such  exceptions,  he  omits  to  make  a  case,  pursa- 
ant  to  §  998,  post. 

§995. 

The  first  sentence  has  been  taken  from  2  B.  S.,  422,  Part  3,  ch.  7,  tit  4,  § 
73  (3  B.  S.,  5th  ed.,  720 ;  2  Edm.,  440).    The  second,  from  id.,  §  74^  as  modi- 
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fied  by  Co.  Proo.,  §  264,  extended  so  as  to  inclade  references,  and  trials  by  the 
conrty  irithout  a  jury. 

(996. 

New  in  form ;  introductory  to  the  subsequent  sections  of  this  article,  regulat- 
ing motions  for  a  new  trial, 

§  1197. 

Substituted  for  so  much  of  Go.  Proc,  §§  264  and  268,  as  relates  to  the  prepa- 
ration and  settlement  of  cases,  etc.  These  provisions  haye  been  amended,  so 
as  to  conform  to  the  construction  placed  upon  them,  by  the  authorities,  and  by 
Eule  41,  and  to  simplify  the  language  and  proceedings,  by  abolishing  the  pres- 
ent awkward,  perplexing,  and  unnecessary  distinction,  between  the  ^'  case  ", 
^  case  containing  exceptions  *\  and  ^'  exceptions  '^  when  the  last  mentioned  word 
is  applied  to  a  paper  which  contains  also  evidence.  All  these  expressions  are 
summed  up,  in  the  word,  '^  case  '\  in  this  section.  This  section  also  includes  the 
following  clause  of  Co.  Proc.,  §  272 :  "  and  they  "  (referees)  "  may  in  like  man- 
ner settle  a  case  or  exceptions '';  and  obviates  the  necessity  of  a  separate  section, 
for  that  purpose.  A  provision  has  been  inserted,  in  accordance  with  a  suggestion 
from  a  distinguished  judge,  that  the  judge  or  referee  must  sign  the  case,  so  as 
to  protect  him  from  being  represented  as  having  made  rulings  which  he  did 
not  make.  As,  by  §  1023,  post,  the  judge  or  referee  may  be  requested  to  find 
apon  any  question  of  fact,  or  to  rule  upop  any  question  of  law,  litigated  upon 
the  trial,  the  findings  and  rulings,  in  the  decision  or  report,  may  be  as  full  as 
either  party  may  desire.  The  clause  of  Co.  Proc.,  §  268,  requiring  a  judge, 
upon  settling  a  case,  to  specify  the  facts  found,  and  his  conclusions  of  law,  has 
therefore  been  omitted ;  and  the  last  sentence  of  this  section  has  been  substi- 
tuted therefor. 

§998. 

The  first  half  of  this  section  is  in  accordance  with  Bule  41.  The  second 
does  away  with  the  necessity  of  making  a  case,  where  the  appellant  relies  only 
upon  exceptions  taken  to  the  conclusions  of  law,  contained  in  the  decision  or 
rei)ort  By  the  provisions  of  §  994,  ante,  such  exceptions  will  appear  upon  the 
record,  and  it  is,  therefore,  unnecessary  to  require  a  case  to  be  made,  which  must 
be  only  a  paraphrase  of  the  record.  It  seems  probable  that  the  draftsmen  of 
the  Code  of  Procedure  did  not  intend  to  require  a  case  to  be  always  prepared, 
as  a  condition  of  a  review,  since  the  express  direction,  for  the  preparation  of  a 
caee,  is  only  where  a  party  desires  "  a  review  upon  the  evidence  appearing  upon 
the  trial".  Co.  Proc.,  §  268,  corresponding  in  that  respect  to  §223  of  the 
Code  of  1848.  But  it  has  been  held,  presumably  because  there  is  no  other  mode 
of  returning  the  exceptions  to  the  appellate  court,  that  a  case  is- essential  to  the 
renew  of  any  judgment.  Hunt  v.  Bloomer^  13  N.  Y.,  341 ;  Johnson  v.  WJnt- 
hck,  id.,  344.  The  amendment  to  §  268  of  the  Code  of  Procedure,  made  in 
1869  (last  sentence  but  one),  is  in  substantial  accordance  with  the  amendment 
made  by  this  section ;  but  it  still  recognized  the  necessity  of  always  making  a 
case,  and  was  in  other  rtdpects  insufficient  to  accomplish  the  needed  reform. 
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§999. 

Go.  Froc.,  §  264,  last  two  sentences,  amended  by  substituting  the  words^ 
''  because  the  yerdict  is  for  excessiye  or  insufficient  damages,  or  otherwise  con- 
trary to  the  eyidence  or  contrary  to  law  *',  in  place  of  "  for  insufficient  evidence 
or  for  excessiye  damages  ".  The  latter  words  haye  led  to  great  difficulty.  In 
Allgro  y.  DuncaUy  24  How.  Pr.,  210 ;  S.  C,  sub.  nonL  Algeo  v.  Dunca/iy  39  N. 
Y.,  313,  it  was  held  that  a  judge  might  set  aside  a  yerdict,  as  against  eyidence. 
In  McDonald  y.  Walter,  40  N.  Y.,  551,  it  was  held  that  he  might  set  it  aside, 
because  the  damages  were  inadequate.  But,  in  each  of  these  cases,  the  court 
complains  of  the  awkwardness  and  insufficiency  of  this  provision,  and  intimated 
that  the  power  may  be  sought  for,  outside  of  the  Code  of  Procedure.  Eicon, 
J.,  in  24  How.  Pr.,  210,  says:  *'The  phraseology  which  has  been  used  by  the 
codifiers  gives  rise  to  the  only  question  in  this,  as  it  does  in  so  many  other 
cases.  Section  264  allows  a  motion  for  a  new  trial  upon  the  minutes,  '  upon 
exceptions,  or  for  insufficient  evidence,  or  for  excessive  damages'.  Before  the 
Code,  we  had  new  trials  granted  when  verdicts  were  contrary  to  the  evidence, 
and  when  they  were  contrary  to  law.  These  expressions  were  sufficiently  plain 
in  themselves;  or  if  there  was  any  obscurity  in  the  words,  their  meaning  had 
been  made  entirely  certain  in  the  practice  of  the  courts,  and  the  course  of 
decisions  ".  In  Tinson.  v.  Welch,  51  N.  Y.,  244,  it  was  further  held  that  such  a 
motion  could  not  be  entertained,  where  the  jury  had  found  a  verdict  against 
the  instructions  of  the  court  In  view  of  the  various  questions  which  might 
still  arise  under  the  original  section,  and  as  the  next  two  sections  will  exclude 
the  argument,  that  the  statute  does  not  provide  for  all  the  cases  where  the 
motion  may  be  made  on  the  minutes,  it  was  deemed  proper  to  restore  the  old 
and  well  defined  expressions. 

§  1000. 

Substituted  for  so  much  of  Co.  Proa,  §  265,  as  relates  to  hearing  exceptions 
at  general  term,  before  judgment  The  second  and  fourth  sentences  are  new. 
In  Post  V.  Hathorn,  54  N.  Y.,  147,  it  was  held  that  the  direction  that  exceptions 
should  be  heard,  in  the  first  instance,  at  the  general  term,  did  not  exhaust  the 
power  of  the  court,  but  that  it  might,  on  motion,  be  modified  or  revoked.  The' 
object  of  the  second  sentence  of  this  section  is  to  regulate  the  manner  in  which 
that  power  is  to.  be  exercised.  The  fourth  sentence  has  been  added,  because 
the  third  sentence  treats  the  proceeding  as  a  motion  for  a  new  trial,  in  order 
to  simplify  some  of  the  subsequent  provisions,  in  this  chapter,  and  in  ch.  12.  See 
§  1350,  post,  and  note.  Accordingly,  to  avoid  the  awkwardness  of  causing 
the  successful  party  to  appeal*  to  move  for  a  new  trial,  when  he  notices  the 
cause  for  argument,  it  is  provided  here  that  the  motion  is  deemed  to  have  been 
made  by  the  unsuccessful  party,  when  he  procures  the  order.  The  provision, 
that  judgment  must  be  rendered  at  the  general  term,  is  governed  by  a  general 
provision  in  §  1234,  post 

§  1001. 

Prepared  as  a  substitute  for  that  portion  of  Go.  Proc,  §  268,  which  was 
added  by  the  amendment  of  1867,  consisting  of  the  second  division  of  the 

194 


CHAP.  X.]  NOTES.  §§  1002-1004. 

first  sentence  of  that  section^  as  it  is  printed,  in  the  various  editions  of  that 
statute.    This  section  refers  to  the  case  provided  for,  in  §  1223,  post. 

§  1O09. 

The  first  sentence  is  part  of  Co.  Proc,  §  265.  The  remainder  of  the  section 
is  declaratory  of  the  existing  practice,  as  expounded  in  Hunt  v.  Bloomer,  13 
N.  Y.  (3  Kern.),  341 ;  Johnson  v.  Whitlock,  id.,  344;  Jackson  v.  Fdssitty  33 
Barb.,  645 ;  Burnett  v.  Phalon,  4  Bosw.,  622  ;  Gronh  v.  Canfidd^  31  Barb., 
171;  with  the  additional  provision  that  exceptions,  etc.,  cannot  be  heard,  at 
special  term,  by  any  judge  except  the  one  who  presided  at  the  trial.  This  is  in 
accordance  with  the  theory,  so  generally  recognized  in  the  statute,  that  one 
judge  shall  not  review  the  decision  of  another  of  equal  rank.  Such  is,  also,  the 
general  practice,  with  respect  fo  motions  for  a  new  trial ;  but  there  is  no  express 
provision  to  that  effect,  in  the  statute,  and  some  of  the  cases  appear  to  sanction 
the  contrary  practice. 

Except  as  indicated  by  the  amendnient  noted,  this  section  follows  the 
Code  of  Procedure,  in  not  undertaking  to  specify  the  cases  whpre  a  motion  for 
a  new  trial  may  be  made,  or  to  regulate  the  proceedings,  where  the  motion  is 
made  upon  other  grounds,  than  those  expressly  provided  for.  It  has  been 
often  h^ld  that,  in  all  such  cases,  the  former  practice  is  in  force.  See  authorities 
eollected  and  classified,  Voorhies's  Oode,  10th  ed.,  pp.  392,  393 ;  and  Marvin 
V.  Marvin,  11  Abb.,  N.  S.,  102 ;  Tracey  v.  AUmyer,  46  N.  Y.,  598  ;  Barrett  v. 
Third  Ave.  R  R.  Co.,  45  N.  Y.,  628. 

§1003. 

This  section,  which  is  new  in  form,  has  been  prepared  for  the  purpose  of 
settling  various  questions,  which  have  hitherto  remained  open,  respecting  the 
rales  which  govern  applications  for  a  new  trial,  where  issues  in  an  equity  action 
have  been  tried  by  a  jury.  The  second  sentence  is  in  accordance  with  the 
doctrine  that,  in  such  a  case,  unless  it  is  one  where  the  constitution  allows  a  jury 
trial  to  be  demanded,  as  a  matter  of  right,  the  object  of  the  inquiry  is  merely 
to  inform  the  conscience  of  the  court,  and  the  rules  relating  to  new  trials,  in 
ordinary  cases,  do  not  apply.  BirdsM  v.  Patterson,  51  N.  Y.,  43 ;  Vennilyea 
V.  Pahner,  52  id.,  471.  See,  also,  Za/w»n$r  v.  Russell,  2  K*.  Y.  (2  Gomst),  563 ; 
Marvin  v.  Marvin,  4  Keyes,  9,  per  Woodbuff,  J.,  on  p.  21 ;  Forrest  v.  Forrest, 
25  N.  Y.,  501 ;  Clark  v.  Brooks,  2  Abb.,  N.  S.,  385,  particularly  pp.  406, 
407.  The  third  sentence  is  designed  to  prevent  an  indirect  appeal,  from  one 
judge  to  another,  upon  a  motion  for  a  new  trial,  except  in  a  case  where  that 
coarse  cannot  be  avoided ;  as  where  the  application  for  judgment  is  made,  or  the 
remaining  issues  are  tried,  at  a  term  held  by  a  judge,  other  than  the  one  who 
presided  at  the  jury  trial 

§  1004. 

New.  The  case,  specified  in  this  section,  is  unprovided  for,  in  the  Code  of 
Procedure^  and  the  practice  upon  reviewing  a  reference,  in  such  a  case,  is  un- 
settled and  contradictory. 
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§  1005. 

L.  1832,  ch.  128,  §  1  (4  EdnL,  629 ;  omitted  from  6th  ecL,  R  S.),  adapted 
to  the  existing  mode  of  procedure.  The  question,  whether  this  provision  was 
impliedly  repealed  by  the  Code  of  Procedure,  has  given  rise  to  mach  con- 
flict of  opinion ;  but  it  is  now  substantially  settled  in  the  negative,  by  two 
recent  decisions  of  the  court  of  appeals.  Foiger  v.  FUzhugh,  41  N«  Y.,  228 ; 
Tracey  v.  AUmyer^  46  N.  Y.,  698 ;  see,  also,  to  the  same  effect,  Blydenburg  v. 
Johnsoriy  9  Abb.,  N.  S.,  469.  The  earlier  cases  are  collected  and  commented 
upon,  in  the  note  to  Thicker  v.  White,  28  How.  Pr.,  78 ;  and  see  MerchanUf 
Bank  v.  Scotty  69  Barb.,  641. 

fiooe. 

2  B.  S.,  422,  Part  3,  ch.  7,  tit.  4,  §  76  (3  B.  S.,  6th  ed.,  720  ;  2  Edm.,  440), 
amended  by  diowing  tho  exceptions,  and  the  motion  for  a  new  trial,  on  the 
ground  specified,  to  be  heard,  if  the  court  so  permits,  at  the  same  time. 

§  1007. 

New.    See  §§  83-87,  ante. 


TITLE  II. 

Trials  without  a  jury. 

§  1008. 

The  first  sentence  corresponds  to  Co.  Proc.,  parts  of  §§  253  and  254.  The 
second  has  been  taken  from  the  introductory  clause  of  id.,  §  266.  The  third 
is  new. 

§  1009. 

Go.  Proc.,  remainder  of  §  266,  amended  by  the  addition  of  the  4th  snbdin- 
sion,  and  so  framed  as  clearly  to  limit  the  provision  to  the  waiver  of  the  part/s 
own  right  to  a  jury  trial,  in  accordance  with  the  manifest  meaning  of  the 
provision,  and  the  ruling,  in  Oiberton  v.  Fleischel,  5  Duer,  652,  and  ffendriek$ 
V.  Carpenter,  4  Bob.,  665. 

§  1010. 

Co.  Proa,  part  of  §  267,  amended  by  omitting  the  provision,  allowing  the 
motion  to  be  made  at  general  term,  and  otherwise,  so  as  to  render  its  meaning 
more  clear. 

§  1011. 

Co.  Prqc.,  §  270  and  part  of  §  273,  amplified  so  as  to  make  the  provisions 
thereof  more  precise  and  definite.  The  exceptions,  contained  in  -the  latter 
section,  are  revised  in  the  next  section. 
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§  1019. 

The  prohibition  in  this  Beotion^  relating  to  a  reference  in  a  matrimonial  cause, 
was  iramed  in  order  to  lessen  the  facilities,  which  the  preyious  statutes  afford, 
for  obtaining  a  collusiTe  judgment  in  an  action  for  diyorce.  While  the  87th 
Role  forbids  either  party  even  to  nominate  a  referee,  in  diyorce  cases,  upon  de^ 
/otftf,  the  parties  may,  ()^  an  issue  is  joined,  refer  such  issue  to  a  conyenient 
referee,  selected  by  them,  without  the  sanction  of  the  court ;  and  the  statute 
appears  plainly  to  proyide  that  judgment  may  be  entered,  upon  his  report, 
without  any  application  to  the  court.  Go.  ProQ.»  §§  270,  272,  and  273.  How- 
ever, Bule  92  proyides  that  judgment,  in  these  cases,  can  be  entered  only  upon 
application  to  the  court;  and  §  1229,  post,  remoyes  the  apparent  discrepancy 
between  the  statute  and  the  Kule ;  but  the  eyils,  aimed  at,  will  not  be  eradicated, 
if  the  selection  of  the  referee,  after  joinder  of  issue,  is  still  left  to  the  parties. 

The  proyision,  affecting  actions  against  corporations,  is  based  upon  the  same 
general  principle,  yiz :  that  the  public  haye  interests  to  be  protected,  which 
may  be  antagonistic  to  those  of  the  parties.  The  remainder  of  the  section  is 
taken  from  Go.  Proc.,  g  273,  omitting  the  words,  *' absentee",  as  meaningless  in 
this  connection,  and  limiting  the  exception,  so  that  it  shall  not  apply  to  cases 
where  an  infant  defendant  is  in  default,  or  is  merely  a  nominal  party. 

§  1013. 

Co.  Proc,  §  271,  introductory  clause,  and  subd.  1,  remodelled  as  required  by 
the  transfer  of  subd.  2  and  3  thei'eof,  to  §  1015,  post,  and  so  as  to  remove  some 
awkwardness  of  expression,  but  unchanged  in  substance ;  except  by  the  in- 
sertion of  the  introductory  clause  of  the  last  sentence.  The  essential  parts  of 
the  original  provision,  were  closely  criticized  by  the  court,  in  Kain  v.  Delano, 
11  Abb.,  N.  S.,  29,  and  have  been  scrupulously  preserved,  so  as  not  to  affect 
that  and  the  numerous  other  adjudications  thereupon. 

§  1014. 

Prepared  as  a  substitute  for  the  clause  of  Go.  Proc.,  §  272,  which  provides 
that  *' where  the  reference  is  to  repor^  Ihe  facts,  the  report  shall  have  the  effect 
of  a  special  verdict ".  The  substituted  section  corresponds  to  the  provisions  of 
§  972,  ante,  which  relates  to  the  analogous  case,  where  part  of  the  issues  are 
tried  by  a  jury,  and  part  by  the  court  or  a  referee;  and  it  settles  a  question 
which  is  now  unsettled,  and  with  respect  to  which  the  practice  is  conflicting. 
The  provision  for  taking  judgment,  in  such  a  cose,  is  in  ch.  11.    See  §  1226,  post 

§  1015. 

Co.  Proc.,  g  271,  subd  2  and  3.  A  provision  for  a  review  of  the  hearing  is 
contained  in  §  1232,  post 

f  1016. 

^  R.  S.,  384,  Part  3,  ch.  6,  tit  6,  §  44  (3  R  Si,  5th  ed.,  667 ;  2  Edm.,  399), 
(mended  by  the  addition  of  the  last  three  sentences,  to  make  this  statute  con- 
form to  the  common  practice. 
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§  1017. 

Id.,  §  45,  amended  by  ezpresBly  referring  to  a  subpoena  duces  tecum. 

§  1018. 

The  first  three  sentences  of  this  section  have  been  taken  from  the  first  three 
sentences  of  Go.  Proc.,  §  272 ;  the  remainder  is  new.  The  last  sentence  but 
one  refers  to  §  497,  ante. 

§  1019. 

Go.  Proc.,  last  sentence  of  §  273.  It  was  held,  in  Qr^gartf  y.  Oryder,  10  Abbu, 
K.  S.,  289^  that  the  seryice  of  a  notice,  under  this  section,  puts  an  end  to  the 
reference,  and  that  the  court  has  no  power  to  enlarge  the  time  for  delivering 
the  report  As  §§  781  and  783,  ante,  are,  in  this  respect,  no  broader  than  the 
corresponding  sections  of  the  Gode  of  Procedure,  the  ruling  will,  doubtless,  be 
the  same  under  this  section. 

§  1690. 

New.    See  §  1184,  post,  and  the  note  to  that  section. 

§  1091. 

This  section  is  a  substitute  for  the  following  clause  of  Go.  Proc.,  §  267. 
**  Upon  a  trial  of  an  issue  of  law,  the  decision  shall  be  made  in  the  same  man- 
ner, stating  the  conclusions  of  law  ". 

§  1099. 

The  first  sentence  of  this  section  has  been  taken  from  Go.  Proc,  §§  267  and 
272.  The  remainder  is  new  in  form,  and  is  to  be  read  in  connection  with 
§  1231,  post,  as  explained  in  the  note  to  that  section. 

§  1093. 

New.  This  section  is  designed,  in  connection  with  §  993,  ante^  to  remedy 
many  evils  which  exist  under  the  present  practice.  After  much  conflict  of 
authority,  it  seems  to  be  now  settled,  under  the  Gode  of  Procedure,  that,  when 
a  referee's  report  fails  to  find  upon  all  the  issues  involved  in  the  action,  the 
appellant  must,  upon  the  settlement  of  the  case,  require  him  to  make  such  find- 
ings, upon  questions  of  fact,  as  are  necessary  to  the  proper  presentation  of  the 
questions  ot  law  arising  thereon  ;  and  that,  if  the  referee  refuses,  the  court  will, 
upon  motion,  compel  him  so  to  find.  People  v.  A.  &  S.  Railrodd  Co.,  57  Barb., 
209,  n. ;  Manhy  v.  Insurance  Co.  of  North  America,  1  Lans.,  20 ;  Van  Slyke 
V.  Hyatty  46  N.  Y.,  259.  This  method  of  proceeding  is  always  awkward  and 
inconvenient,  and  is  often  insufficient  adequately  to  protect  the  rights  of  the 
defeated  party.  It  has  not  been  abolished;  but  an  additional  method  of  secur- 
ing the  desired  result  has  been  provided  by  this  section,  which  allows  either 
party  to  request  the  court  or  the  referee  to  determine  specific  questions,  of  fact 
or  of  law,  while  an  exception,  to  a  refusal  so  to  do,  is  provided  for  by  §  993, 
ante.  It  often  happens  that  the  point  of  law,  upon  which  the  merits  depend, 
is  involved  in  the  refe)*ee's  refusal ;  and  to  compel  a  defeated  party  to  resort  to 
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a  motion  mnst  sometimes  lead  to  a  denial  of  justice.  The  motion  is  always 
more  or  less  addressed  to  the  discretion  of  the  court;  and,  if  the  special  term 
concurs  with  the  referee,  a  party  may  find  himself  practically  cut  off  from  the 
right  to  review  the  decision  of  the  referee,  by  the  denial  of  his  motion.  Lefler 
T.  Field,  47  N.  Y.,  407,  illustrates  some  of  the  embarrassments,  to  which  the 
remedy  by  motion  may  lead.  Again,  where  the  cause  is  tried  by  the  court,  with- 
out a  Jury,  the  rule  must  be  the  same ;  and,  if  such  an  error  can  be  corrected 
by  motion  only,  the  party  must  either  renew  the  application  to  the  j  udge  who  has 
already  denied  it,  or  he  must  ask  one  judge  to  overrule  the  decision  of  another 
jndge  of  equal  rank.  And  where  these  difficulties  do  not  exist,  it  is  obvious 
that  the  practice  heretofore  existing  leads  to  a  needless  multiplicity  of  remedies, 
including  appeals.  Besides,  the  remedy  by  motion  is  both  circuitous  and  unsatis- 
factory. The  defeated  party  is,  in  many  instances,  ignorant  of  the  view»  of  the 
judge  or  referee,  except  so  far  as  they  appear  from  the  decision  or  report; 
which,  in  sharply  litigated  controversies,  is  often,  perhaps  generally,  so  drawn 
as  to  take  no  notice  of  points,  which  be  deems  of  vital  importance.  He 
must,  therefore,  take  an  appeal,  or,  what  amounts  to  the  same  thing,  must  pre- 
pare his  case  for  an  appeal,  without  knowing  the  conditions  upon  which  the 
determination  of  the  appeal  may  depend,  and  in  order  to  obtain  the  very  informa- 
tion necessary  to  enable  him  to  decide  whether  an  appeal  can  be  sustained  ; 
and,  if  so,  whether  it  should  be  taken  on  the  findings  of  fact,  or  the  legal  conclu- 
sions. Under  this  section,  a  defeated  party  will  always  be  able  to  decide 
whether  an  appeal  is  desirable,  and,  if  so,  upon  what  grounds  it  should  be 
taken,  upon  a  consideration  of  the  cause,  substantially  as  it  will  be  presented  to 
the  appellate  court ;  and  it  will,  generally,  be  unnecessary  for  him  to  apply 
to  the  referee,  or  to  the  court,  upon  special  motion,  to  reform  the  findings,  or 
to  procure  additional  findings,  in  order  to  present  the  questions  which  he  may 
wish  to  have  reviewed.  The  practice  will  be  closely  assimilated  to  that  upon 
a  trial  by  jury,  where  a  special  verdict  is  found,  or  where  the  court  is  requested 
to  charge  as  to  matters  of  law.  This  section  has  also  the  additional  merit  of 
providing  for  the  presentation,  to  the  judge  or  referee  who  tries  the  cause,  of 
the  precise  questions,  both  of  law  and  of  fact,  contested  upon  the  trial,  in  a 
sharper  and  more  concise  form,  than  is  afforded  by  the  pleadings,  or  by  oral 
argument 

§  1094. 

Part  of  Go.  Proc,  §  273,  amended  so  as  to  include  all  matrimonial  causes, 
and  by  adding  the  last  clause.  The  prohibition,  contained  in  article  6,  section 
21  of  Hhe  constitution,  is  self-executing. 

§  1035. 

Although  Co.  Proc,  §  273,  restricts  the  number  of  referees  to  three,  whether 
they  are  appointed  compulsorily  or  by  consent,  there  appears  to  be  no  reason  why 
the  parties  should  not  be  allowed  to  agree  upon  a  larger  number.  The  custom 
of  appointing  but  one  referee  is  almost  universal,  and  it  is  believed  that,  in  the 
few  cases  where  the  parties  desire  more  than  one,  a  more  satisfactory  selection 
may  be  made  by  increasing  the  maximum  number  to  five. 
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§  1096. 

2  R  S.,  384,  Part  3,  ch.  6,  tit  6,  §  46  (3  R.  S.,  5th  ed.,  66? ;  2  Edm^  399), 
amended  by  the  addition  of  the  last  clause.  This  provision,  and  the  other 
statutory  enactments  and  general  rules  of  law,  relating  to  referees,  were  ex- 
pounded in  the  recent  case  of  Townsend  v.  Ohn^s  Falls  Ins.  Co.,  10  Abb.,  N. 
S.,  277.  It  is  believed  that  nothing  in  the  amendments,  contained  in  this  sec- 
tion, will  weaken  the  authority  of  that  case. 


TITLE  III. 

Trial  Juror s^  except  in  New-  York  and  Kings  counties ;  mode  of 
selecting  them^  and  of  procuring  their  attendance. 

AxencLE  1.  QaalificationB  and  exemptiou  of  trial  jaron. 

2.  Mode  of  Belecting,  drawing,  and  procuring  the  attendance  of  trial  jurors,  in 

ordinary  cues. 
8.  Mode  of  striking  and  procaring  a  special  Joiy,  and  of  procoring  a  foreign 

jury. 
4.  Penalties  for  non-attendance. 

[Pbelihinaby  Notb. —  This  title  has  been  prepared  chiefly  from  the  pro- 
visions of  the  B.  S.,  and  subsequent  statutes  amending  them.  Although  many 
redundant,  obsolete,  and  contradictory  provisions  have  been  omitted  or  recon- 
ciled, as  the  case  required,  much  verbiage  avoided,  many  obscurities  removed, 
and  the  arrangement  of  sections  and  subjects  improved ;  nevertheless,  few  sub- 
stantial alterations  have  been  made  in  the  original  provisions,  except  those 
which  were  rendered  necessary  by  constitutional  and  statutory  provisions, 
adopted  since  the  enactment  of  the  R  S.  The  provisions  relating  to  grand 
juries,  grand  jurors,  and  proceedings  in  criminal  courts,  have  been  omitted  here, 
as  they  belong  to  another  division  of  this  Bevision.  Those  relating  to  fees,  in 
civil  cases,  will  be  placed  in  one  of  the  chapters  which  will  complete  the  Code 
of  RemedialJustice.  The  expressions,  "trial  juror"  and  "trial  jury"  have 
been  used,  in  place  of  "petit  juror"  and  "petit  jury",  wherever  the  latter 
occur.    See  §  3  of  the  temporary  act.] 

ARTICLE  FIRST. 

Qualifications  and  Exbuftions  of  Tbial  Jurors.  » 

§  1097. 

2  R.  a,  411,  Part  3,  ch.  7,  tit  4,  §  13  (3  R.  S.,  6th  ed.,  696 ;  »  Edm.,  428) ; 
omitting  the  first  dause,  which  is  in  §  1036,  post  Subd*  3  has  been  remodelled 
so  as  to  conform  to  the  changes  in  the  law  of  property,  made  by  the  married 
women's  acts.  Otherwise,  the  section  leaves  the  former  provisions  of  law 
substantially  unchanged.  Although  its  structure  makes  the  property  qualifi- 
cation, in  subd.  3,  depend  upon  the  facts,  as  they  exist  at  the  time  of  the  trial; 
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whfle  §  13  of  the  B.  S.  makes  it  depend  upon  the  facts,  as  they  exist  when  the 
juror's  name  is  placed  upon  the  list,  the  practical  effect  is  as  stated  in  the 
rabstitate ;  for,  by  g  33  of  the  same  title  of  the  B.  S.,  the  juror  is  to  be  dis- 
diarged,  unless  he  has  the  requisite  property  qualification,  at  the  time  of  the 
trial 

§1098. 

Id^  §  14,  expanded  so  as  to  include  the  entire  State,  except  New- York  and 
Kings  counties. 

§  1030. 

This  section  corers  cases,  most  of  which  have  been  previously  unproyided 
for  by  statute. 

§  lOSO. 

2  B.  S.,  415,  P^t  3,  ch.  ?,  tit  4,  §  33,  subd.  4,  5,  6, 7,  and  8,  and  §  35,  subd.  1 
(3  B.  a,  5th  ed.,  713 ;  3  Edm^  432),  and  L.  1861,  ch.  215  (3  Edm.,  725);  remo- 
delled, and  amended  chiefly  by  adding  to  the  list  of  exemptions.  The  introduc- 
tory clause  has  been  substituted  in  place  of  the  words,  '*  the  court  shall  discharge 
any  person  from  serving  on  a  jury  in  the  following  cases  '^  that  proyision  being 
contained  in  the  next  section  but  one.  Subd.  1  is  the  first  clause  of  subd.  8 
of  g  33,  amended  so  as  to  include  other  than  Christian  ministers,  and  to 
restrict  its  application  to  those  who  are  actually  exercising  the  duties  of  that 
calling.  Subd.  2  has  been  taken  from  various  statutes,  relating  to  the  asylums 
therein  specified,  ex.  gr.,  L.  1842,  ch*  135,  g  10 ;  L.  1862,  oh.  220,  g  10 ;  L.  1874, 
ch.  446,  tit.  3,  g  11.  Subd.  3  is  substantially  the  same  as  L.  1847,  ch.  460, 
§  148.  Subd.  4  has  been  taken  from  subd.  1  of  g  85  of  the  B.  S. ;  it  has  been 
placed  here,  so  as  to  make  the  practice  of  medicine,  etc,  a  ground  for  exemp- 
tion, rather  than  an  excuse  for  non-attendance.  Subd.  5  is  new;  its  propriety 
will,  it  is  believed,  be  apparent  Subd.  6,  7,  and  8  have  been  substantially 
taken  from  the  corresponding  subd.  of  g  33  of  the  B.  S.  Subd.  9  and  10  have 
been  framed  upon  L.  1861,  ch.  215  (3  Edm.,  725),  the  operation  of  which  has 
been  extended  to  certain  employees  upon  steamboats  and  railroads,  who  should 
be  exempted  in  like  cases,  upon  the  same  grounds  as  employees  of  telegraph 
companies.  Subd.  11  embodies  the  latest  expression  of  the  legislative  will, 
with  respect  to  the  exemption,  from  jury  duty,  of  the  members  of  the  national 
guard,  and  those  who  have  been  honorably  discharged  therefrouL  L.  1875, 
ch.  223,  g  59,  amending  g  253  of  the  ''  military  code ''.  Subd.  12  revives  an 
exemption  which  once  prevailed,  but  had  been  abrogated.  The  date  specified 
therein,  the  23d  of  April,  1862,  is  that  when  the  statute,  organizing  the  na- 
tional guard,  took  effect  L.  1862,  ch.  477  (Ses&  L.,  pp.  881-946).  That  act 
(§  319)  repealed  various  acts,  passed  in  1854  and  subsequently,  which  provided 
for  exemption  from  jury  duty,  after  seven  years'  military  service;  and  the 
exemption  was  not  expressly  restored  until  L.  1870,  ch.  80,  gg  253, 254  (Sess.  L., 
p.  217),  when  it  was  made  prospective  only.  Afterwards,  by  L.  1871,  ch.  245 
(Sess.  Li,  p..  497),  it  was  made  retrospective.  The  latter  statute  was  repealed 
by  L.  1872,  ch.  519,  which,  however,  does  not  affect  the  act  of  1870.    And 
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L.  1849,  ch.  307,  §  13,  in  effect  provides  that  seven  years'  military  service  ia  a 
uniformed  company,  etc.,  exempts  from  jury  daty.  That  act  has  not  been 
expressly  repealed ;  and  it  is  doubtfal  whether  it  was  impliedly  repealed,  by 
the  act  of  1870.  The  struggle  before  the  legislature,  upon  this  question  of 
military  exemption,  proceeds  from  the  fact  that  most  of  the  statutes,  relating 
to  the  subject,  allow  an  exemption  from  taxation,  as  well  as  from  jury  duty. 
Whatever  may  be  thought  of  the  propriety  of  the  former,  there  is  no  reason- 
able ground  for  refusing  the  latter/  Indeed,  the  faith  of  the  State  was  pledged 
to  the  persons  who  are  entitled  to  claim  the  exemption.  Subd.  13  consiets  of 
subd.  5  of  §  33  of  the  R.  S.,  extended  so  as  to  take  in  L.  1845,  ch.  244 ;  L.  1847, 
ch.  460,  §  130;  and  L.  1848,  ch.  188.  The  provisions,  respecting  the  evidence 
of  a  person's  right  to  exemption  under  subd.  2,  3, 11,  and  12,  are  incorporated 
into  the  next  section. 

§  lOSl. 

Prepared,  with  some  modifications,  from  the  provisions  of  2  B.  S.,  415,  Part 
3,  ch.  7,  tit  4,  §  33,  subd.  4  (3  R.  S.,  5th  ed.,  713;  2  Edm.,  432),  and  the  stat- 
utes  relating  to  exemptions  of  militiamen  and  firemen,  etc.,  cited  in  the  note 
to  the  last  section. 

§  10S9. 

Id.,  §  33,  subd.  1,  2,  and  3,  and  §  34. 

§  1033. 

Id.,  §  35,  amended  by  omitting  subd.  1,  and  part  of  subd.  2,  which  have  been 
transferred  to  g  1030,  ante,  and  by  adding  the  last  clause  of  subd.  3  of  this  sec- 
tion. Under  the  original  statute>  the  recent  death  of  a  wife  or  child  is  not  a 
legal  ground  of  excuse. 

§  1034. 

See  title  4  of  this  chapter. 


ARTICLE  SECOND. 

Mode  of  sblxotiko,  dbawino,  and  PBocxmnra  thb  Attendancb  of  Trial  Jurobb, 

IN  ORDINABT  CASES. 

§  1035. 

2  R  S.,  411,  Part  3,  ch.  7,  tit  4,  §g  12  and  18  (3  B.  S.,  5th  ed.,  695 ;  2  Edm., 
428),  consolidated. 

§  lose. 

Id.,,  first  clause  of  §  13.  The  second  sentence  has  been  added,  for  the  reason 
which  led  to  the  change  made  by  §  1027,  ante. 

§  1037. 

2  R  S.,  412,  Part  3,  ch.  7,  tit  4,  §  16  (3  R  S.,  6th  ed.,  696 ;  2  Edm.,  429), 
with  verbal  amendment& 
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§103Sv 

Id.,  §  16,  and  the  latter  half  of  §  20,  consolidated. 

§  1039. 

Id.,  part  of  §  20,  and  §  40,  The  original  sections  contain  provisions  requir- 
ing the  destniction  of  the  old  ballots  ;  bqt  they  leave  it  doubtful,  whether  the 
ballots  may  be  destroyed,  and  new  ballots  prepared  and  deposited,  before  all  the 
towns  have  made  returns ;  and  there  is  no  provision  for  a  case  where,  for  any 
reason,  the  town  officers  omit  to  perform  their  duty,  within  the  time  fixed  by 
statute.  This  section  has  been  prepared  for  the  purpose  of  remedying  theso 
defects. 

§  1040. ' 

li,  §  17. 

§  1041. 

Id.,  §  23,  with  the  addition  of  the  last  sentence.  The  existing  charter  of 
Utica,  L.  1862,  ch.  18,  §  135,  contains  a  provision  corresponding  to  this  section 
of  the  R.  S.  The  special  jury  laws,  applicable  to  New- York  and  Brooklyn, 
are  revised  in  title  4  of  this  chapter.  The  charters  of  the  other  cities  vary  so 
much,  as  to  the  officers  by  whom  the  duty  of  selecting  jurors  is  to  be  performed, 
that  any  advantages,  which  might  have  been  gained  by  incorporating  their 
seyeral  provisions  into  this  article,  would  have  been  more  than  counterbalanced 
by  the  prolixity  and  confusion,  to  which  it  would  give  rise.  The  following. 
list  contains  a  reference  to  the  existing  provisions  of  law,  on  this  subject,  in  the 
charter  of  each  of  those  cities.  Auburn,  L.  1869,  ch.  273,  g  60;  Binghamton, 
L 1867,  ch.  291,  tit  XIV,  §  17 ;  Buffalo,  L.  1870,  ch.  519,  tit  II,  §  43 ;  Oohoes, 
L 1869,  ch.  912,  tit  III,  §  25 ;  Elmira,  L.  1875,  ch.  370,  §  50 ;  Kingston,  L.  1872, 
ch.  150,  §  37 ;  Lockport,  L.  1865,  ch.  365,  tit.  II,  §  26 ;  Long-Island-Oity,  L. 
1871,  ch.  461,  tit  VIII,  §10;  Newburgh,  L.  1872,  ch.  651,  tit  IV,  §4; 
Ogdensburgh,  L.  1873,  ch.  406,  §  36 ;  Oswego,  L.  1860,  ch.  463,  tit  IV,  §  11 ; 
PoQghkeepsie,  L.  1874,  ch.  497,  tit  IV,  g  4;  Bochester,  L.  1861,  ch.  143,  §  56 ; 
Borne,  L.  1870,  ch.  25,  tit  IV,  §  4 ;  Syracuse,  L.  1857,  ch.  63,  tit  X,  §  2,  and 
L 1868,  ch.  500,  §  1 ;  Watertown,  L.  1869,  ch.  714,  tit  IX,  §  7,  and  L.  1871, 
ch.  810,  §  3 ;  Tonkers,  L.  1873,  ch.  35,  tit  12,  §  3. 

( 1049. 

IcL,  §  24,  amended,  and  remodelled  so  as  to  conform  it  to  the  existing  system. 

( 104S. 

Id.,  §  25,  amended  chiefly  so  as  to  conform  its  provisions  to  the  substitution, 
^  the  constitution  of  1846,  of  one  county  judge,  in  place  of  five  judges  of  the 
<^mmon  pleas,  and  the  creation  of  the  additional  officers,  specified  in  the  section. 

(1044. 

U')  §  26,  remodelled  in  like  manner. 

( 1045. 

Id.,  §  27,  remodelled  in  like  manner. 
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§1046. 

Id.,  §  28,  remodelled,  so  as  to  conform  it  to  the  existing  judicial  syBtera  of 
the  county,  in  accordance  with  the  spirit  of  the  original  enactment. 

i  1047. 

Id.,  §  29. 

f  1048. 

Id.,  §  30,  amended  so  as  to  require  the  notice,  in  all  cases,  to  be  in  writing. 

§  1049. 

Id.,  g  31. 

f  1090. 

Id.,  g  36. 

f  1051. 

Id.,  §  39. 

f  1099. 

L.  1861,  oh.  310,  §  1  (4  Edm.,  649),  amended,  so  as  to  adapt  it  to  its  place 
in  this  article. 

New ;  derigned  to  proTide  for  an  omiMion  in  the  act  of  1861. 

The  first  sentence  of  section  2  of  the  act  of  1861. 

§  1055. 

Id. ,  §  df  omitting  the  provision  as  to  penalties,  which  is  nnneoessary,  as  the 
language  of  the  next  article  is  generaL  The  whole  of  the  statute  of  1861  is  so 
drawn,  that,  in  revising  it,  the  only  alternatives  were  either  to  split  it  up,  or  to 
separate  some  of  its  provisions^  from  other  statutory  provisions  of  tike  like 
nature.  As  its  most  striking  feature  is  the  requirement  that  the  clerk  shall 
keep  a  third  box,  it  has  been  kept  together,  and  placed  in  this  article;  and 
doubtless,  less  embarrassment  will  result  from  so  doing,  than  from  dividing 
it  up.  The  second  and  third  sections  of  the  act,  which  relate  to  the  pro* 
ceediugs  for  the  formation  of  a  jury  for  the  trial  of  a  particular  cause,  properly 
belong,  with  the  provisions  relating  to  talesmen,  in  article  1  of  title  5,  post  The 
proper  connection  with  those  provisions,  is  preserved  by  a  reference  to  the 
substitute  for  the  act  of  1861,  in  one  of  the  sections  relating  to  talesmen. 
Post,  §  1171. 

§  1056. 

2  R  S.,  417,  Part  3,  ch.  7,  tit  4,  §  41  (3  B.  S.,  6th  ed.,  716 ;  »  Edm.,  484)  j 
and  L.  1874,  ch.  62,  §  1  (9  Edm.,  866). 
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§  fS7. 

Section  42  of  the  B.  S. 

§1058. 

L.  1871,  oh.  16,  part  of  §  1,  amending  L.  1870,  eh.  409  (7  Edm.,  732) ; 
amended  bo  as  to  take  in  theprovisiona  of  the  act  of  1874,  and  ezpresfily  extend 
its  operation  to  a  term  to  be  held  by  original  appointment^  as  well  as  by  adjourn- 
ment, and  also  by  adjournment  of  the  same  term  which  makes  the  order,  as 
well  as  by  adjournment  of  another  temu  In  the  original  statute,  the  first  case, 
and  probably  the  second,  are  unprovided  for. 

§1<W». 

Part  of  the  same  section,  amended  by  requiring  the  names  to  be  drawn  from 
such  box  as  the  court  direct&  The  original  section  does  not  specify  the  box ; 
although  existing  legislation  provides  for  three  boxes,  to  either  of  which  its 
tons  are  applicable.  Those  portions  of  the  acts  of  1870  and  1871,  which  pro- 
vide that  all  laws  applicable  to  jurors,  their  punishment  for  non-attendance, 
chaUenges,  etc.,  shall  apply  to  jurors  thus  summoned,  have  been  omitted,  be- 
canae  they  are  rendered  unnecessary  by  this  Bevision. 

§1060. 

L  1861,  ch.  8,  §  1  (4  EduL,  648).    Sea  2  has  been  omitted,  as  unnecessary. 


•    I 


§1061 

Inserted  to  avoid  a  question,  which  will  lie  at  the  foundation. of  the  regularity 
of  the  drawing  of  a  jury,  under  this  article. 

f  1069. 

See  special  provisions  for  drawing  and  procuring  jurors  in  those  counties, 
P08t,tii4. 

ARTICLE  THIRD. 

IfODBOFBTBIKniO  AHDFB0G1JBIH«A8FBa4I«JUBT,AHDOF  ntOCUBUm  A  VOBEIOH  JUBT. 

§  106S. 

SB.  &,  418,  Part  3,  ch.  7,  tit  4,  §  46  (3  B.  &,  5th  ed.,  716;  2  Ednu,  435),. 
u  amended  by  L.  1857,  ch*  530,  further  amended  by  adding  the  last  sentence, 
and  by  extending  th«  power  to  the  New-York  common  pleas,  and  the  city  court 
of  Brooklyn. 

The  superior  court  of  Kew-York  has  declined  to  exercise  the  power  to  order 
a  struck  jury,  under  circumstances  which  raise  a  doubt  whether  this  statute  is 
of  much  practical  use,  as  applied  to  proceedings  in  that  court.  N^mnith  v. 
Mhnlie  Ins.  Oo^  8  Abb.  Fr.,  423 ;  Wabh  v.  Sun  Mutual  Ins.  Co.,  17  id.,  356. 
Bat  no  reason  is  perceived,  why  it  should  not  be  extended  to  all  the  superior 
<%  oonrts.  The  subsequent  sections  of  this  article  ar^  so  worded  as  to  adapt 
the  regulations^  for  striking  and  procuring  a  special  jury  in  New- York  and 
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Kings  oonnties,  to  the  machinery  provided  by  the  jory  law  of  thoae  ooiintieB. 
See  title  4  of  tbia  chapter. 

§1064. 

Id.,  §  4?9  amended  as  stated  in  the  note  to  the  last  preceding  aection,  and  by 
the  addition  of  the  first  clanse. 

§  1069. 

Id.,  §  48,  amended  as  stated  in  the  note  to  §  1063,  ante. 

§  106A. 

Id.,  §  49.    See  L.  1858,  eh.  822,  §  36,  as  modified  by  L.  1878,  eh.  166,  g  L 

§  1067. 

Id.».§  50,  amended  by  adding  the  last  sentence. 

§  1068. 

Id.^  §  51.  .  y.-^ 

§  1069. 

Id.,  §  52. 

§  1070. 

2  B.  S.,  410,  Part  3,  ch.  7,  tit.  4^  §  10  (8  R  S,  5th  ed.,  698;  2  Bdm.,  427), 
amended  so  as  to  proTide  for  the  substitution  of  a  certified  copy  of  the  order, 
in  place  of  a  venire,  and  to  adapt  the  proceedings  to  the  -jury  machinery  of 
New- York  and  Kings  counties.  The  conunissioners  were  strongly  inolined 
to  recommend  the  abolition  of  the  foreign  jury ;  but,  as  it  was  suggested  from 
a  source  entitled  to  great  respect^  that  cases  may  arise  where  it  will  be  uBefol, 
and  ap  the  retention  of  the  provisions  relating  thereto  involyed  a  difference 
in  the  bulk  of  the  statutes,  of  only  two  sections,  they  concluded  to  retain  them. 
See  1  B.  L.,  1813,  p.  325,  g  1,  and  p.  326,  g  7 ;  and  Stryier  v.  TumJMl, 
3  Oaines,  103 ;  for  oases  where  a  foreign  jury  may  be  ordered^ 

§  1071. 

Id.^  g  11. 

ARTICLE    FOUBTH. 

PtafA^umta  FOB  Noiv-AtTBiinAKoft. 

[PBELnaKABT  N0TB4— This  article  regulates  the  proceedings  to  the  point 
where  the  fine  is  fixed,  and  nothing  remains  to  be  done  but  to  collect  it 
The  subsequent  proceedings  are  the  same^  as  where  fines  and  penalties^  imposed 
for  other  causes,  are  to'  be  collected ;  these  will  be  regulated  by  the  provisionf 
of  one  of  the  chapters  which  will  complete  the  Oode  of  Remedial  Justice.] 
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§1079. 

2R  8.,  416,  Pftrt  8,  oh.  7,  tit  4,  part  of  §  32  (8  B.  S^  5th  ecL,  713;  2  Edm., 
432), amended  by  adding  the  words,  ''not  less  than  ten,  nor",  and  also  the 
words,  "according  to  the  notice''.  The  latter  amendihent  has  been  made, 
because,  by  some  of  the  provisions  of  article  3  of  this  title,  a  juror  may  be 
notified  to  attend  on  a  particular  day  in  the  term. 

§  107S. 

2  B.  S.,  483,  Part  3,  ch.  8,  tit  6,  §  16  (3  B.  S.,  5th  ed.,  785;  2  Edm.,  505), 
with  the  remainder  of  the  section  revised  in  the  last  section. 

§  1074. 

Id,  §17. 

§  1079. 

Id^  §§  18  and  19,  consolidated,  with  amendments  intended  to  remove  ob- 
scurities respecting  the  mode  of  proceeding. 

§  1076. 

Id^§20. 

§  1077. 

Id.,  §  21,  substituting  the  word, "  county  ",  for ''  State  '\    The  remainder  of 
the  article  of  the  B.  S.  belongs  elsewhere  in  this  Bevision,  as  it  relates  to  the  col- 
lection of  fines,  etc,  fbr  other  causes,  as  well  as  for  the  non-attendance  of  a  * 
juror. 

§  1078. 

See  special  provisions  for  punishing  delinquent  jurors,  in  those  counties,  post, 
title  4. 


TITLE  IV. 

Trial  Jinrara  in  New- Tark  tmd  Kings  wimbles;  mode  of  selecting 

them  J  tmd  qf  procwring  their  attendcmce. 

AancLft  1.  Provisloiis  relating  to  trial  Juiora  in  the  city  and  county  of  New-Tork. 
9.  ProTisioDS  relating  to  trial  Jaion  in  the  county  of  Kings. 

ABTIOLE  FIBST. 

PBOVmOHS  BXLAmVe  to  TBIAL  JUBOBS  tN  Tn  GlTV  AND  OOUBTY  ov  Nbw-Tobx. 

[PnxLDCiifABT  Note.— This  article  has  been  prepared  mainly  from  L.  1847, 
ch.  495 ;  and  L.  1870,  ch.  539,  as  amended  by  L.  1872,  ch.  535 ;  omitting  provi- 
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sions  relating  exclnsiYely  to  grand  jurors,  to  fees,  and  to  the  appointment,  ten- 
ure of  office,  salary,  removal,  etc.,  of  the  commissioner  of  jurors,  aQ  of  which 
belong  elsewhere  in  this  Bevision.  In  the  statutes  reyised,  the  sections  ara 
arranged  with  but  little  method ;  the  order  of  arrangement,  adopted  in  title  3 
of  this  chapter,  has  been  followed,  as  far  as  practicable,  in  this  article.] 

§  1079. 

From  L.  1870,  ch.  539,  §§  4  and  S,  and  subd.  1  of  §  6,  amended  so  as  to  corre- 
spond in  phraseology  to  §  1027,  ante,  and  §  1126,  post,  as  &r  as  the  latter  treat 
of  the  same  subjects;  but  without  any  substantial  alteration  of  the  former 
proYiaions  of  law,  relating  to  qualifications  of  jurors  in  New- York. 

§  1080. 

L.  1870,  ch.  539,  part  of  §  4.    See,  also,  L.  1847,  ch.  495,  §  1. 

§  1081. 

From  id.,  §  6,  as  amended  by  L.  1872,  ch.  535.  Subd.  8  had  been  amended, 
so  as  to  conform  to  a  similar  proyision  in  Kings  county.  The  provision,  relating 
to  employees  of  railroad  companies,  in  subd.  8,  is  new,  corresponding  to  that 
contained  in  §  1030,  ante,  the  propriety  of  which  appears  to  be  obvioua  Sabd« 
9  has  been  amended,  by  including  a  sheriff's  juror,  so  as  to  correspond  to 
§  1112,  post.  Subd.  10  has  been  framed  in  accordance  with  the  existing  stat- 
ute;  see  g  1030,  subd.  11,  ante,  and  the  statute  cited  in  the  note.  Subd.  11 
has  been  copied  from  subd«  12  of  §  1030,  ante,  and  explained  in  ttie  note  to  that 
section.  In  subd.  12,  the  words,  ^  of  the  State  ",  have  been  added,  in  accord- 
ance with  the  apparent  meaning  of  the  original,  the  true  construction  of  which 
was,  however,  considered  doubtfuL  Subd.  13  is  from  §  8  of  the  act  of  1870. 
Subd.  14  is  in  aocordance  with  L.  1873,  ch.  335,  §§  53  and  77. 

§  1089. 

Taken  from  subd.  7  and  8  of  the  same  section,  with  amendments  and  addi- 
tions, intended  to  supply  some  obvious  defects  in  the  original,  and  to  make  this 

section  conform  to  the  last  section. 

« 

§  108S. 

L.  1870,  ch.  539,  g  31,  amended  so  as  to  require  company  officers  to  famish 
a  yearly  list  of  members,  instead  of  a  list  of  new  members,  resignations^  etc., 
and  to  fix  the  time  when  the  list  is  to  be  famished,  so  as  to  enable  the  commis- 
sioner to  use  it,  in  preparing  his  jury-list  The  proviaions  relating  to  colleotmg 
the  penalty  are  covered  by  g  1119,  post 

S  1084. 

Id^  §  %  amended  by  omitting  provisions  relating  to  feee^  etc.,  which  belong 
elsewhere. 

i  1089. 

The  first  sentence  of  this  section  contains  a  portion  of  L.  1870,  ch.  539,  §  !• 
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The  remainder  is  new.  The  writer  is  informed  that  some  of  the  judges  in  New 
Tork  city  construe  the  original  proTision,  as  prohibiting  the  species-  of  dis- 
charge, allowed  by  the  additions  made  in  this  section. 

S  lose. 

The  remainder  of  id.,  §  1.  The  last  sentence  has  been  added,  for  the  purpose 
of  rendering  clearer  the  rule  that  the  judge's  power  to  excuse,  eta,  extends 
only  to  the  term.  Most  of  the  judges  so  construe  the  original  statute ;  but 
questions  frequently  arise  between  the  commissioner  of  jurors  and  the  persons 
drawn,  who  haye  been  excused,  especially  where  the  excuse  was  placed  upon  the 
ground  that  the  person  is  exempt  by  law  from  jury  duty.  In  such  a  case,  he 
should  be  excused  by  the  judge  for  the  term ;  but,  in  order  to  procure  his 
name  to  be  stricken  from  the  jury  list,  he  should  apply  to  the  commissioner. 
See,  also,  §  1090,  and  note. 

§  1087. 

Id.,  §  23.  The  original  provision  requires  the  excuse,  and  the  reason  therefor, 
to  be  noted  upon  the  panel :  but  there  is,  generally,  no  room  upon  the  panel  for 
an  entry  of  the  reason.  This  section  accordingly  provides  for  a  memorandum 
npon  the  notice ;  it  requires  the  judge  to  attest  the  memorandum  by  his  signature 
and  initials,  to  guard  against  mistake,  or  favoritism  on  the  pari  of  some  minor 
official  who  may  have  access  to  the  minutes ;  and  it  provides  that  the  paper 
ihsll  be  retunied  to  the  commissioner,  so  as  to  enable  him  to  make  the  proper 
corrections  of  the  jury-list  The  necessity  of  these  new  provisions  was  urged 
by  the  commissioner  of  jurors. 

$  1088. 

Id.,  §  8. 

S  1080. 

Id.,  §  16,  remodelled,  with  amendments,  made  at  the  suggestion  of  the  com- 
missioner  of  jurors.  Hie  principal  of  these  is  the  provision,  requiring  the  paper 
containing  the  excuse,  etc.,  to  be  returned  to  the  commissioner,  as  stated  in  the 
note  to  the  last  section ;  and  the  last  sentence,  which  has  been  added  because 
this  important  duty  is  frequentlj^  neglected  by  the  person  who  officiates  at  the 
term,  as  derk,  to  the  great  confusion  of  business  in  the  commissioner's  office. 

Siooo. 

L  1870,  ch.  539,  parts  of  §§  7  and  24,  consoUdated  with  L.  1847,  ch.  495, 
parts  of  §§  2  and  11  (3  R.  S.,  5th  ed.,  697,  700),  amended  chiefly  for  the  pur- 
pose mentioned  in  the  note  to  §  1086,  ante. 

(lOOl. 

L  1870,  ch.  539,  part  of  §  24.  The  principal  amendment  consists  of  the 
addition  of  the  second  senteiice,  which  gives  to  the  commissioner  the  same 
power  as  the  sheriiff  and  the  county  clerk,  to  act  at  a  drawing,  by  deputy.    It 
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is  neoessary  (hat  he  should  have  this  power,  as  it  aometimee  hi^fypens  that  two 
or  more  drawings  are  made  at  the  same  time. 

$1099. 

Id.,  §  13,  as  modified  by  L.  1873,  du  335,  §§  39  and  87. 

$  lOOS. 

Id.,  §  25,  amended  by  adding  the  prorisions  allowing  the  commiflBioner  to 
lease  offices,  if  they  are  not  provided  for  him.  The  commissioner  stated  that 
the  duty,  enjoined  by  the  original  upon  the  board  of  supervisors  (aldeman), 
has  not  been  properly  performed,  and  that  the  judges  have  oomplained  in  vain 
of  the  insufficient  aooommodations,  or  want  of  aooommodation,  for  the  dia- 
charge  of  the  commissioner's  duty.  It  is  believed  that  the  high  position  and 
character  of  the  judges,  who  must  approve  of  the  lease,  before  it  takes  efieot, 
will  afford  a  sufficient  protection  against  any  abuse  of  the  power  oonfened  by 
this  amendment 

Id.,  parts  of  §§  7  and  9. 

i  lOOS. 

Id.,  part  of  g  9,  amended  so  as  to  point  out  more  clearly  the  proceedings  to 
be  taken  under  this  provision;  and  to  guard  against  abuses and.injustice,  while 
rendering  the  provision  practically  efficient 

L.  1847,  ch.  495,  parts  of  g  3,  remodelled. 

i  1007. 

Part  of  the  same  section,  with  amendments,  requiring  the  commissioner  to 
prepare  the  ballots,  and  allowing  him  to  use  the  old  ballots,  so  fieur  as  they  are 
needed.  The  latter  amendment  was  framed  for  the  purpose  of  diminishing  the 
clerical  labor  of  preparing  the  ballots.  In  practice,  they  are  prepared  by  the 
commissioner,  and  returned^  with  the  lists,  tp  the  county  clerk.  But  one  of 
the  objections  to  the  composition  of  the  jury,  in  the  Stokes  case,  was  that  the 
statute  required  that  the  ballots  should  be  prepared  by  the  counl^  clerL 

$  1008. 

Prepared  as  a  substitute  for  L,  1847,  ch.  495,  g  9,  which  provides  that  the 
several  courts  may  order  as  many  jurors  to  be  drawn,  as  they  deem  neoesBary. 
In  defaidt  of  an  order,  the  number  to  be  drawn  has  hitherto  been  determined 
by  the  provisions  applicable  in  other  parts  of  the  State.  This  section  fixes  one 
hundred,  as  the  number  to  be  drawn  in  such  a  case,  which  is  an  appioiimation 
to  the  number  usually  ordered. 

$  1099. 

See  the  note  to  g  1102,  post    The  day,  when  the  drawing  is  to  take  place,  has 
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been  left,  within  the  limita  specified,  to  be  fixed  by  the  oounty  derk,  beoanae 
**  the  foarteenth  day  "  may  be,  aad  often  is,  a  holiday. 

SHOO. 

See  the  note  to  §  1102,  post 

$1101. 

See  the  note  to  the  next  section. 

«1109. 

This  and  the  three  immediately  preceding  sections  are  new  in  form.  They 
conespond  to  gg  1042-1046,  ante,  with  amendments,  which  seem  to  be  re- 
qnired  by  the  changes  in  the  organization,  etc,  of  the  courts  in  New- York  city, ' 
made  since  the  enactment  of  the  K.  S.  The  original  statute  (L.  1847,  ch.  495> 
§  4),  leaves  these  proceedings  to  be  regolated  by  the  provisions  of  the  R.  S.  See 
2  B.  S.,  413,  Part  8,  oh.  7,  tit  4,  gg  24-28  (2  Edm.,  430  ;  3  B.  a,  5ih  ed.,  711, 
712),  revised,  ante,  gg  1042-1046. 

i  llOS. 

New  in  form ;  containing  the  substlEOioe  of  2  B.  S.,  414,  Part  3,  ch.  7,  tit.  4, 
g  29  (3  B.  S.,  5th  ed.,  712;  2  Edm.,  431),  omitting  the  4th  and  5th  subdivi- 
sions, for  the  reason  tiiat  the  list  is  suppoised  to  have  been  previoosly  purged,  by 
the  commissioner,  of  the  names  of  persons  exempt  or  not  qualified ;  and  also 
the  last  clause  of  the  8tb  subdivision,  which  is  placed  in  section  1106,  post 

§1104. 

New  in  form. 

§  1 105. 

h.  1870,  ch.  539,  g  14. 

i  1106. 

See  g  30  of  the  chapter  and  title  of  the  B.  S.,  last  cited.  The  act  of  1847 
(g  4)  requires  the  county  derk  to  deliver  the  list  to  the  sheriiS. 

$  1107. 

L.  1863,  ch.  498,  g  9  (3  B.  S.,  5th  ed.,  701).  * 

$  1108. 

New ;  corresponding  to  g  1149,  post  The  provisions  of  article  1  of  the 
next  title,  with  respect  to  procuring  talesmen,  also  apply  to  New- York  city. 

i  1100. 

L.  1870,  ch.  539,  gg  18  and  20,  omitting  the  last  clause  of  g  18,  which  is 
unnecessary,  as  a  delinquent,  who  was  not  personally  served,  has  an  opportunity 
to  show  cause  before  the  commissioner,  or  the  board  for  the  enforcement  of 
of  fines,  before  the  fine  is  collected.  See  post,  gg  1113  and  1115.  The  last 
sentence  is  new ;  it  needs  no  explanation. 
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$  mo. 

Id.9  §  3,  completely  remodelled ;  jn  sabstuioe  anehanged. 

$1111. 

Id.,  part  of  §  29,  and  §  30,  consolidated ;  and  amended  by  adding  the  last 
sentence  because  this  duty  is  habitually  neglected. 

$  1119. 

This  section  is  new.  The  sheriff's  jury  in  the  city  of  New-Tork  is  now  a 
body  of  doubtful  legality,  and  the  mode  of  its  selection  has  giyen  rise  to  many 
complaints.  It  is  belieyed  that  this  provision,  which  legalizes  it,  and  pro- 
Tides  for  its  selection  by  the  board  which  selects  the  grand  jurors,  will  be  found 
to  work  much  more  satisfactorily  than  the  present  systenu  The  commissioner 
of  jurors  regarded  it  as  yery  important  to  provide,  in  some  form,  for  the  subject- 
matter  of  this  section. 

i  1118. 

See  the  note  to  the  next  section. 

i  1114. 

This  and  the  last  section  have  been  prepared,  upon  consultation  with  the 
commissioner,  as  substitutes  for  the  first  three  sentences  of  §  19  of  the  act  of 
1870.  The  existing  machinery  for  the  ''  enforcement  of  jury  fines "  is  very 
inadequate.  Originally,  the  commissioner  alone  remitted  or  enforced  these 
fines.  L.  1847,  ch.  495,  §§  5  and  6.  At  the  request  of  the  commissioner,  and 
in  order  to  relieve  him  from  the  grave  responsibility  devolved  upon  him  by  the 
act  of  1847,  the  present  board  was  created,  in  1870.  It  has  been  found  practi- 
cally impossible  to  procure,  except  at  rare  intervals,  the  attendance  of  a  quorum  of 
the  officers  who  constitute  it;  and,  therefore,  the  commissioner  has  generally  per- 
formed the  duty  of  the  board,  as  he  did  before  the  year  1870,  although  the  legality 
of  his  proceedings  has  been  very  questionable.  The  substituted  sections  borrow 
some  features  from  each  of  the  acts  of  1847  and  of  1870.  Section  1113  permitB 
the  commissioner  to  act  alone,  subject  to  the  confirmation  of  his  decision  by  the 
board,  unless  the  delinquent  juror  demands  a  hearing  before  the  board,  and 
requires  that  the  juror  must  be  personally  notified,  either  by  the  sheriff,  to 
attend  the  ^rm  where  he  was  fined,  or  by  the  commissioner,  to  show  cause  why 
the  fine  should  not  be  remitted.  In  §  1114,  the  mayor  and  the  county  clerl^ 
whose  general  duties  are  foreign  to  those  of  the  board,  have  been  omitted  there- 
from; and  the  presiding  justice  of  the  supreme  court,  the  chief-judges  of  the 
court  of  common  pleas,  and  of  the  superior  court,  the  chief-justice  of  the 
marine  court,  and  the  judge  of  the  court  of  general  sessions,  have  been  added 
The  same  section  allows  the  board  to  affirm  or  disaffirm  the  decision  of  the  com- 
missioner, upon  a  hearing  before  him,  instead  of  requiring  it  to  hear  every  case 
in  the  first  instance ;  and  changes  the  day  of  meeting  fix>m  Saturday,  which  ia 
a  day  of  vacation,  for  most  judicial  officers  in  New- York  city,  to  the  last  Mon- 
day of  the  month,  when  the  members  will  generally  be  found  in  the  dty,  ana 
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nrely  engaged  in  holding  or  attending  court.   It  is  believed  that  these  changes 
will  enable  the  board  to  be  more  practically  useful.  ' 

The  remainder  of  §  19,  unchanged  in  substance. 

L 1847,  ch.  495,  §  6  (3  B.  S.,  5th  ed.,  699),  amended  by  the  addition  of  the 
last  two  sentences. 

(1117. 

Prepared  as  a  substitute  for  L.  1870,  ch.  639,  §  22,  which  is  Tery  imperfect 
and  obsonxe. 

(Ills. 

Id.,  §  21,  amended,  chiefly  by  allowing  three  members  of  the  board  of  enforce- 
ment to  audit  the  account^  instead  of  requiring  a  majority,  the  number  of 
members  having  been  considerably  increased  by  §  1114,  ante;  and  by  inserting 
Tarioos  proTisions,  calculated  to  insure  greater  publicity  to  the  commissioner's 
aooonnt,  and  thus  guard  against  abuse  of  his  power  to  receive  and  pay  out 
money. 

Sill*. 

This  is  a  general  provision,  covering  various  special  provisions  of  the  act  of 
1870  (§§  9, 10>  31).  This  section  is  also  applicable  to  the  additional  penalties, 
provided  for,  by  the  amendments  effected  by  this  article.  The  clause,  regulating 
a  compromise,  is  new ;  and  the  moneys  realized  have  been  directed  to  be  paid  to 
the  commissioner,  instead  of  into  the  city  treasury.  As  he  would  have  received 
them,  had  they  been  paid  without  an  action  (sec.  21  of  the  act  of  1870),  there 
is  no  reason  why  they  should  be  diverted  fh>m  the  purpose  to  which  they  are 
primarily  devoted,  the  payment  of  the  expenses  of  the  commissioner's  office^ 
For  the  same  reason,  the  money  collected  by  warrant  or  execution,  as  prescribed 
in  §§  1116  fmd  1117,  ante,  has  been  made  payable  to  the  commissioner. 

§1190. 

L  1870,  ch.  539,  §  12,  amended  by  adding  the  word,  ^  knowingly  "• 

i  1131. 

Id.,  §  10,  amended  in  like  manner. 

(1193. 

Id.,  part  of  §  11,  amended  in  like  manner  as  the  last  two  sections,  and  so  as 
to  remove  certain  obscurities  of  expression. 

(  1198. 

Id.,  pari  of  the  same  section,  amended  in  like  manner,  and  by  including  the 
clerks,  etc.,  of  the  courts,  among  the  officers  to  whom  the  provision  applies. 

213 


I 


§§  1124-1131.  NOTES.  [OSAF.  x. 

$  1194. 

Id.9  the  remainder  of  §  11. 

$  119S. 

New. 

ABTIOIiB  SBCOND. 

PBOVIBIONS  RBLATINe  TO  TBIAL  JUBOBS  IN  THB  COUHTT  OF  KlHOB. 

[PBBiiMiirABY  NoTB.— This  article  has  been  prepared  from  L.  1858,  ch. 
322,  and  the  subsequent  amendatory  acts,  omitting  provisions  reUting  excln- 
siyely  to  grand  jurors,  and  to  the  appointment,  tenure  of  office,  salary,  re- 
moval, eta,  of  the  commissioner  of  jurors,  which  belong  elaewhere  in  this 
Revision.  It  has  been  prepared,  upon  a  consultation  with  the  judges  of  the 
principal  courts,  residing  in  Brooklyn,  and  the  commissioner  of  jurors  for 
Kings  county ;  and,  at  the  suggestion  of  the  former,  various  amendments  have 
been  made,  for  the  purpose  of  removing  some  of  the  most  gUiring  defects  of  the 
existing  statutes  on  this  subject,  chiefly  those  which  rendered  the  rnfaniwg 
obscure.  The  draft  was  submitted  to,  and  approved  by,  the  judges  and  the 
commissioner  of  jurors.] 

$  1196. 

L.  1858,  ch.  322,  part  of  §  7  (3  B.  &,  5th  ed^  703);  and  subd.  1,  2,  and  11 
of  §  10  of  the  same  act    See  §§  1027  and  1079,  ante. 

i  1 137. 

Id.,  §  10,  amended,  so  as  to  conform  to  the  corresponding  provisionB  of 
article  1  (§  1081,  ante),  except  where  a  good  reason  exists,  for  preserving  the 
existing  diversity.  Subd.  1,  2,  and  11  of  the  original  section  are  omitted, 
because  they  are  included  in  the  last  section ;  and  those  portions  of  subd.  9 
and  10,  which  relate  to  the  evidence  of  the  right  of  exemption,  are  contained 
in  the  next  section. 

i  1 138. 

Remainder  of  id.,  §  10,  and  L.  1866,  ch.  821,  §  1 ;  with  amendments  to  conform 
the  section  to  §  1082,  ante.  The  last  clause  of  §  1  of  the  act  of  1866  has  been 
omitted^  as  the  incapacity,  mentioned  therein,  is  a  disqualification.  See  §  1126, 
subd.  4,  ante. 

ft  1139. 

L.  1858,  ch.  322,  §  22. 

ft  1  ISO. 

Id.,  §  11,  amended  by  the  addition  of  the  last  clause. 

ft  llSl.  • 

Id.,  §26,  remodelled,  so  as  to  make  the  return  correspond  more  closely  to 
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that  required  to  be  made  in  New- York^  which  is  fuller  and  better.    See  L. 
1870,  ch.  539,  §  16,  re?i8ed,  ante,  §  1089. 

S11S9. 

L  1858,  eh.  322,  parts  of  §§  1  and  5  (8  B.  S.,  5th  ed.,  702),  amended  in  con- 
formity to  L.  1873,  ch.  166  (p.  281),  and  so  as  to  correspond  to  similar  provi- 
ooQsin  art  1  (ante,  §§  1090  and  1091). 

$11SS. 

li,  §  39. 

S  11S4. 

Id.,  §  6,  amended  by  omitting  the  danae,  fixing  the  salary  of  the  oommia- 

flioner. 

U.,  former  part  of  §  7,  remodeUed,  and  amended  by  the  addition  of  the  last 
nntence. 

i  use. 

Id.,  §  8,  amended  so  as  to  distingmsh  between  disqualifications  and  exemp- 
tions.   The  act  of  1858  confonnds  them,  in  this  and  some  other  places. 

i  11S7. 

Id^§12. 

i  11S8. 

Id.,  §  13,  amended  by  adding  the  last  sentence,  which  accords  with  the  last 
danse  of  §  1097,  ante. 

Id-,  §  14. 

§  1140. 

Id.,  §  15,  as  amended  by  L.  1866,  ch.  821,  §  7 ;  the  whole  remodelled. 

(1141. 

Id.1  §  16,  with  the  addition  of  the  proyision  added  to  §  17  by  L.  1863,  oh. 
W6,  bat  which  belongs  more  appropriately  to  this  section.  The  third  sentence 
iinew. 

(1149. 

Id^  §  17,  remodelled,  and  condensed  in  language^  without  material  change  in 
niatter  of  substance. 

}  114S. 

Id,§18. 

«1144. 

Id^  §  19. 
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$1140. 

Id.,  §  20. 

$1146. 

IcL,  §  21,  as  modified  by  L.  1873,  ch.  166  (p.  281). 

$  1147. 

Id.i  §  23,  as  amended  by  L.  1866,  cb.  821,  §  2. 

ft  1148. 

Id^  §  24,  amended  by  sabstitating  the  sheriff  in  place  of  the  oommiflsioner,  a 
change  whioh appears  to  be  required  by  L.  1873, ch.  166;  and  otherwise,  for  the 
purpose  of  conforming  the  provision  to  that  substitution. 

i  1149. 

L.  1863,  ch.  338,  §  6  (8  &  8.,  6th  dd.,  702).  The  proyiaions  of  title  6,  post^ 
relating  to  talesmen,  also  apply  to  Kings  county. 

ftllSO. 

L.  1866,  ch.  821,  §  la 

ftllSl. 

Id.,  §  9. 

$  1 193. 

L.  1868,  ch.  322,  §  26,  amended  by  omitting  the  last  sentence,  which  ib 
unnecessary,  as  the  delinquent  is  to  have  an  opportunity  to  be  heard  before  the 
board,  before  the  fine  is  collected.    Post,  §  1164. 

i  115S. 

New;  corresponding  to  a  similar  provision  in  the  New- York  jury  law.  L 
1870,  ch.  639,  g  3 ;  ante,  §  1110. 

$  1154. 

L.  1868,  ch.  322,  §  27,  as  amended  by  L.  1866,  ch.  821,  §  3,  and  L.  1871,  ch. 
744,  §  1.  The  representation  of  the  city  court  of  Brooklyn,  in  the  board,  has 
been  confined  to  the  chief-judge,  in  accordance  with  the  suggestion  of  the 
judges  of  that  court ;  and  the  whole  section  has  been  remodelled,  so  as  to  con- 
form, generally,  to  the  corresponding  section  in  article  1  (ante,  §  1114). 

$  1 195. 

Id.,  §  28,  and  part  of  §  29,  as  amended  by  L.  1866,  ch.  821,  §  4 ;  and  L.  1871, 
ch.  744,  §  2 ;  with  the  addition  of  the  concluding  sentence,  which,  in  connection 
with  the  first  sentence  of  this  section,  takes  the  place  of  the  words,  '*  also  prooeed 
to  collect  such  fines  and,  to  that  end,  as  well  as  in  serving  all  necessary  notioefl 
connected  with  the  duties  of  his  office,  he  shall  have  all  the  powers  exercised  bj 
the  sheriff  of  the  county  of  Kings''.     This  provision,  contained  in  §  28  of  the 
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act  of  1858,  is  regarded  as  thus  modified  by  the  amendments  of  1866  and  1871. 
Section  4,  of  the  act  of  1866,  provides  that  the  return,  to  be  made  by  the  com- 
missioner, mnst  include  **  the  grounds  of  such  remission  ^%  whenever  a  fine  has 
been  remitted.  One  of  the  judges  composing  the  board  stated  that  it  is 
impiacticable  to  comply  with  this  requirement,  and,  at  his  suggestion,  it  has 
been  omitted. 

S  use. 

Id.,  part  of  §  29,  as  amended  by  the  same  statutes ;  including,  also,  §  6  of 
the  act  of  1866. 

L.  1866,  ch.  821,  §  5. 

$1158. 

L  1862,  ch.  378,  §  4.  The  words,  ^  or  either  of  his  assistants,  or  a  clerk  **, 
etc,  have  been  substituted  in  place  of  "  any  other  person  ",  an  expression  which 
is  too  broad ;  and  the  wordcf,  '^  either  of  the  boxes  '^  in  place  of  ^  the  box  ". 

S  1 159. 

L 1866,  ch.  821,  §  & 

$1160. 

L 1868,  ch.  322,  g  9  (3  &  S.,  5th  ed.,  708). 

JU61. 

New;  conforming  to  a  similar  provision  in  the  New- York  jury  law.  L.  1870, 
ch.539,§12;  ant^  §  1120. 

(1169. 

L  1858,  ch.  322,  §  40  (3  B.  a,  5th  ed.,  710). 


TITLE  V. 

Tricbl  by  Jv/ry. 


Abtiolb  1.  Fonnation  of  the  Jury. 
8.  The  velvet. 


ARTICLE    FIRST. 

FOBHATIOH  09  TRB  JURT. 

tllM. 

2  B.  8.,  420,  Part  3,  oh.  7,  tit  4,  §  59  (3  R.  S.,  5th  ed.,  718 ;  2  Edm.,  438). 
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Id.,  §  60. 

}  1169. 

Id.,  1 66. 

i  ii6«. 

Id.,  §  61. 

ft  1167. 

Id.,  §  62. 

ft  1168. 

Id.,  §68. 

ft  11«9. 

Id.,  §  67. 

ft  1170. 

Id.,  §64. 

ft  1171. 

Id.,  §  6^  amended  so  as  to  ezdnde  WestoheBter  oonnty,  in  aooordanoe  with 
L.  1873,  oh.  812,  and  by  adding  the  aeoond  and  thiid  sentenoes,  whidi  ate 
intended  to  harmonise  this  section  witib  the  actof  1861,  lOTised  ante,  §§  1062- 
1055,  and  to  remedy  the  inconvenienoes,  resulting  from  separating  part  of 
the  provisions  of  that  act,  from  this  and  llie  following  sections.  L.  1867,  ch. 
494  (7  Edm.,  Ill),  amen^ng  the  act  of  1861,  expressly  provides  that  the  latter 
shall  notaflfect  §§  64  and  65  of  the  B.  S.  As  these  sections  wiU  also  apply  to 
criminal  trials,  great  care  has  been  taken,  to  leave  no  room  to  raise  a  qnestion 
as  to  the  regnlarify  of  a  jnry. 

$  1173. 

Partof  i€Ug65. 

ft  1  ITS. 

Part  of  the  same  section,  amended  so  as  to  extend  the  power,  granted  by  that 
section,  to  cases  arising  under  §  1171,  and  §g  1053-1055,  ante. 

$1174. 

Id.,  §  55. 

$  1179. 

Remainder  of  id.,  §  65,  extended  so  as  to  embrace  all  the  oases,  provided  for 
in  the  last  four  sections. 
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L 1847,  oh.  13^  g  1  (3  B.  &,  Sth  ed.,  719;  4  Edm.,  648). 

i  1177. 

2  B.  S,  Fart  3,  di.  7,  tib  4,  §  56  (3  B.  S.,  5th  ed.,  718 ;  2  Edm.,  437). 

$1178. 

Id.,  §  57. 

$1179. 

Id,  §  58.    8e^  also,  3  B.  &,  551,  Paxt  3,  oh.  8,  tit  17,  §  2  (3  R  &,  6th  ed., 
;  2  Edm.,  671). 


§  1180. 

L 1873,  ch.  427,  §  1  (9  Edm.,  609),  amended  so  as  to  settle  qaeetions  respect- 
ing the  mode  of  reviewing  the  determination  of  the  court 

ABTICIiE  SECOND. 

THB  VaSDIOT. 

[PuLiuiKABT  NoTB.-^  Numeroufl  provisiona,  relating  to  verdicts  and  the 
oonduct  of  trials,  will  be  found  scattered  through  the  various  chapters  of  this 
act  The  rule  has  been  adopted  to  place  together,  as  fiur  as  possible,  all  provi- 
sioiis  relating  to  particular  forms  of  action,  or  otherwise  prescribing  rules  of 
conduct  for  particular  cases.  Gonsequently,  the  provisions  relating  to  verdicts, 
eta,  in  particular  actions,  such  as  ejectment,  replevin,  eta,  will  be  placed,  with 
the  other  provisions  specially  relating  to  those  actions,  in  one  of  the  chapters 
which  will  complete  the  Code  of  Remedial  Justice.  This  article,  therefore, 
contains  only  the  few  sections,  which  are  of  general  application.] 

S1181. 

2  R.  &,  554,  Part  8,  oh.  8,  tit  17,  §  26  (3  R  S.,  5th  ed.,  869;  2  Edm.,  575). 

Taken  from  Rule  38,  and  made  general  in  its  application. 

&118S. 

Ca  Proa,  part  of  §  263.  The  remainder  of  that  section  is  covered  by  §§  503 
and  504,  ante. 

&1184. 

New  in  form ;  designed  to  embody,  in  the  statute,  the  rule  laid  down  in  New* 
cmb  V.  Butterfiddf  8  Johns.,  264;  and  in  King  v.  Havens^  25  Wend.,  420. 

§1185. 

Oo.  Proa,  part  of  §  265,  amended  so  as  to  render  final  the  ruling,  in  MdUory 
▼•  Woodj  6  Duer,  657,  and  3  Abb.  Pr.,  369,  to  the  effect  that  this  provision  is 
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inapplicable  to  trials  by  the  oonrt    The  proyiaion,  relating  to  the  application 
jbr  judgment,  is  in  chapter  eleven  of  this  aob 

%  use. 

Go.  Proo^  §  260. 

i  1187. 

Co.  Proc,  last  paragraph  of  §  261.  The  remainder  of  that  section  belongs,  with 
the  other  provisions  specially  regolating  an  action  to  recover  a  chattel,  in  one 
of  the  chapters  which  will  complete  the  Oode  of  Bemedial  Justice. 

$  1188. 

Ca  Proa,  §  262. 

i  1 181>. 

Go.  Proa,  part  of  §  264,  amended  so  as  to  indnde  the  findings,  by  a  jniy, 
upon  specific  questions  of  fact,  and  to  confine  the  requirement  of  the  second 
sentence,  to  the  case  of  a  general  verdict. 


TITLE  VI. 

Miscellaneous  protrtHonSj  including  those  relating  to  embracery^ 

and  other  acts  qf  misconduct. 

$1190. 

2  B.  S.,  419,  Part  3,  ch.  7,  tit  4,  g  53  (3  R  8.,  5th  ed.,  718;  2  Edm.,  437), 
remodelled  so  as  to  adapt  it  to  the  present  system,  and  amended  by  substitntmg 
the  words,  '^  a  court  of  record '',  for  '<  every  court  of  common-law  jurisdiction  ". 

«1191. 

2  B.  8.,  410,  Part  3,  ch.  7,  tit  4,  §  9  (3  R  a,  5th  ed.,  693 ;  2  Edm.,  4A1). 
The  wordcf,  '^  except  where  a  foreign  jury  shall  be  ordered  "  have  been  omitted, 
as  provision  has  been  made,  in  §§  1070  and  1071,  ante,  for  drawing  a  foreign 
jury,  without  a  venira 

ft  1193. 

2  B.  8.,  421,  Part  3,  ch.  7,  tit  4,  §  69  (8  B.  8.,  5th  ed.,  720;  2  Edm^  439). 

ft  119S. 

Id.,  §  70. 

ft  1194. 

Id.,  §  71,  amended  so  as  to  make  its  meaning  dearer.. 
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2  B.  S.,  551,  Part  3,  ch.  8,  tit.  17,  §  4  (3  B.  S.,  5th  e<L,  865 ;  2  Edm.,  572), 
extended  bo  as  to  make  it  applicable  to  proceedings  de  Innatico  inqairendo,  etc. 

Id.,  §  5. 

$1197. 

Id.,  §  6,  amended  so  as  to  require  the  notice  to  be  in  writing. 

$1198. 

Id.,  §  7,  with  an  amendment  requiring  proof  of  service  of  the  notice. 

$1199. 

Id.,  §8. 

99  SSI 


§1200.  NOTES.  [OHAP.zi 


CHAPTER  XI. 

JUDGMENTS. 

TITLE     I. —  Judgment  in  an  action. 

TITLE    11. —  Judgments  taken  without  pboobsb. 

TITLE  III. —  Vacating  ob  setting  aside  a  judgment,  fob  mBBGULABnr 

OB  EBBOB  in  FACT. 

TITLE  I. 

Jvdgmenb  in  an  action. 

Abtiolb  1.  General  provisionB. 

2.  Mode  of  taking,  entering,  and  enforcing  a  judgment. 

8.  Docketing  a  jadgment ;  effect  thereof,  as  a  lien  upon  real  property ;  suBpend- 
ing  and  discharging  the  lien ;  Batisfaction  and  assignment  of  a  judgment 

ARTICLE  FIRST. 

Genebal  Pbcvtbionb. 

%  1300. 

Go.  Proc,  §  245,  amended  so  as  to  make  the  provision  define  a  final  judg- 
ment, as  distinguished  from  an  interlocntory  judgment,  which  is  defined  in 
the  next  section.  No  useful  purpose  has  been  served,  but,  on  the  contrary, 
much  confusion  has  arisen,  in  consequence  of  styling  an  interlocutory  judg- 
ment  an  order.  Several  of  the  preceding  sections  of  this  act  have  been  framed, 
with  reference  to  the  distinction  between  final,  and  interlocutory  judgments, 
taken  in  this  chapter.  See,  ante,  §  190,  subd.  1,  and  note ;  also  §§  482, 1001  and 
1015.  In  this  section,  the  language  employed  in  the  Code  of  Procedure,  as 
the  definition  of  a  judgment,  has  been  preserved,  and  used  as  the  definition 
of  a  final  judgment ;  a  new  definition  of  an  interlocutory  judgment  being  con- 
tained in  the  next  section.  This  course  will  tend  to  avoid  raising  ;iew  quest- 
ions; for,  although  the  expression  thus  retained  is  open  to  criticism,  when 
applied  to  a  judgment  as  a  substitute  for  a  decree  in  equity,  yet  the  courts 
have  generally  construed  it  in  accordance  with  the  object,  aimed  at  by  its 
framers.  Messerve  v.  Sutton,  3  N.  Y.  (3  Oomst),  546 ;  Swarthout  v.  CuriiSy 
4  id.,  415;  Mriy  v.  Fitzpatrick,  18  N.  Y.,  484;  and  the  cases  cited  in  the 
note  to  §  210,  subd.  1,  ante.  In  some  of  these  cases,  the  distinction  between  a 
final  and  an  interlocutory  judgment  is  clearly  taken ;  and  the  same'distinction 
is  to  be  found  in  the  Oode  of  Procedure  itself,  notwithstanding  the  attempt  to 
obliterate  it.  Go.  Proo.,  §  268,  first  sentence ;  id.,  §  311,  last  sentence. 
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This  section  has  been  so  framed  as  to  include  the  determination  of  the  court 
upon  a  demurrer ;  a  judgment  upon  a  default  where  the  damages  cannot  be 
assessed  by  the  clerk,  or  otherwise  ascertained  without  further  proceedings ;  the 
determination  in  an  equity  cause,  when  a  reference,  etc.,  is  necessary  before  fin jil 
judgment;  and,  generally,  all  determinations  which  partake  of  the  nature  of 
judgments,  but  are  yet  interlocutory.  This  section,  it  will  be  seen,  precludes  the 
possibility  of  affecting,  by  the  definition  which  it  contains,  the  cases  referred  to  in 
the  note  to  the  last  section ;  because  its  terms  exclude  from  its  operation  every 
thing  which  comes  within  a  "final  judgment",  as  defined  by  §  245  of  the  Code 
of  Procedure,  and  explained  in  those  cases ;  and,  inasmuch  as  the  judgment  must, 
be  a  "determination  of  the  action  ",  or  "of  an  issue  presented  by  the  plead- 
ings", it  is  believed  that  this  definition  will  leave  no  room  for  doubt,  whether 
a  particular  determination  is  an  order  or  a  judgment.  The  books  do  not 
contain  any  definition  of  an  interlocutory  judgment,  which  is  not  even  more 
vague  than  this  section ;  but  the  profession  never  had  any  difficulty  in  deter- 
mining what  the  expression  meant.  1  Barb.  Ch.  Pr.,  326 ;  1  Bouv.  L.  Diet.,  tit. 
"Judgment",  par.  24.  See,  as  to  the  distinction  between  decrees  and  decretal 
orders,  1  Barb.  Ch.  Pr.,  336,  337. 

§  1309. 

L.  1840,  ch.  386,  §  23  (4  Edm.,  691 ;  omitted  from  5th  ed.,  R.  S.).   • 

(1903. 

Prepared  as  a  substitute  for  Co.  Proc,  §  278.  This  section  appears  to 
answer  every  useful  purpose  of  the  original  section,  which  is  inaccurate,  and, 
consequently,  gave  rise  to  some  grave  questions,  even  when  the  Code  of  Pro- 
cedure was  in  its  infancy.  Hill  v.  Northrop,  9  How.  Pr.,  525.  In  order  to 
adapt  the  original  to  provisions  subsequently  enacted,  it  would  be  necessS-ry 
to  overload  it  with  seyeral  additional  exceptions.  The  substituted  section  also 
avoids  an  awkward  implication  of  the  original,  as  to  the  necessity  of  celibacy, 
on  the  part  of  the  judiciary. 

$1904. 

Co.  Proc.,  first  sentence  of  §  274.  It  was  held,  in  People  v.  A.  <6  8,  R.  R, 
Co.,  5  Lans.,  25,  that,  by  the  expression,  "  affirmative  relief ",  the  statute  in- 
tends relief  against  the  plaintiff,  and  not  against  a  co-defendant. 

}  1905. 

Co.  Proc,  second  sentence  of  §  274,  amended  by  adding  the  clause,  "  or  require 
the  plaintiff  to  take  judgment",  in  order  to  provide  for  a  case  where  some  of 
the  defendants  are  in  default,  and  equity  requires  that  the  plaintiff  should  first 
proceed  against  them.  Most  cases  which  come  within  this  section  are  suffi- 
ciently provided  for  by  §  456,  ante ;  but,  as  both  provisions  were  contained  in 
the  Code  of  Procedure,  and  a  case  may  arise  under  one  which  would  not  be 
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covered  by  the  other,  both  have  been  retained.  In  Oenet  v.  Latoyer,  61  Barb., 
211,  the  court  said  that,  where  a  several  judgment  was  rendered  under  Co. 
Proc,  §  274,  the  action  continued  to  be  the  same,  and  all  the  original  defend- 
ants continued  to  be  parties ;  the  provisions  of  the  Bevised  Statutes,  relating 
to  severance  of  an  action,  being  repealed  by  implication.  The  remark  was 
unnecessary  to  the  decision,  and,  it  is  believed,  does  not  state  correctly  the  rale 
of  law.  To  guard  against  confusion  resulting  therefrom,  this  section  has  been 
so  framed  ad  expressly  to  provide  that  the  action  may  be  severed.  1'here  seems 
to  be  no  objection  to  this  provision,  as  the  whole  subject  is  referred  to  the  dis- 
cretion of  the  court.  The  rule  of  evidence,  laid  down  in  &enet  v.  Lawyer, 
is,  doubtless,  correct ;  but  it  was  the  intention  of  §  399  of  the  Code  of  Proced- 
ure to  enlarge,  and  not  to  restrict,  the  rule  as  to  the  competency  of  witnesses; 
and,  if  another  case  of  the  same  description  should  arise,  the  court  ought  to  be 
at  least  empowered  to  sever  the  action. 

$  1306. 

Prepared  as  a  stibstitute  for  the  last  two  sentences  of  Co.  Proc.,  §  274.  There 
seems  to  be  no  sufficient  reason,  for  preserving  any  longer  the  remnants  of  the 
distinction  between  actions  against  married  women,  and  actions  against  other 
persons.  Ainsley  v.  Mead,  3  Lans.,  116 ;  Morris  v.  Wheelery  46  N.  Y.,  708. 
See  the  note  to  §  450,  ante. 

§  1907. 

Co.  Proc,  §  275.  The  material  portions  of  the  original  section  have  })eeu 
preserved  intact,  except  that  the  word,  "judgment"  has  been  substituted  in 
place  of  "  relief",  in  accordance  with  the  plan  followed  throughout  this  act. 
The  section  referred  to  has  been  frequently  construed.  See  cases,  Voorhies's 
Code,  10th  ed.,  pp.  424-426.  In  Kelly  v.  Downing^  42  N.  Y.,  71,  it  was  held  that 
a  d^nurrer  was  not  an  answer,  within  this  section. 

§  1908. 

Co.  Proc, §  276,  amended  by  substituting  "either  party",  in  place  of  "the 
plaintiff",  so  as  to  make  the  provision  applicable  to  a  counterclaim. 

§  1300. 

New ;  designed  to  settle  one  of  the  perplexing  questions  growing  out  of  the 
fusion  of  law  and  equity  proceedings.  As  the  dismissal  of  a  bill  in  equity  was 
formerly  equivalent  to  a  decree  upon  the  merits  against  the  complainant,  it  has 
been  held,  iti  several  cases,  that  the  same  effect  is  to  be  given  to  a  dismissal  of 
the  complaint,  in  an  action,  brought  under  the  Code  of  Procedure,  which 
would  have  been  formerly  the  subject  of  equity  jurisdiction.  Ths  People  v. 
Vilas,  3  Abb.,  N.  S.,  252 ;  De  Witt  v.  Chandler,  11  Abb.  Pr.,  469,  on  p.  473. 
And  in  Bostwick  v.  Abbott,  40  Barb.,  331;  16  Abb.  Pr.,  417,  it  was  held  that 
a  subsequent  amendment  to  the  judgment,  declaring  that  it  should  be  without 
prejudice  to  a  new  action,  would  not  prevent  the  judgment  of  dismissal  from  con- 
stituting a  bar.  But  most  of  the  cases  hold  that  a  judgment  of  dismissal  of  the 
complaUit,  in  an  action  which,  under  the  old  system,  would  have  been  brought  at 
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law,  will  not  bar  a  new  action.  Harrison  v.  Wood,  2  Dner,  50 ;  The  Peopk 
T.  Ft&w,  3  Abb.,  N.  S.,  252;  Dexter  v.  Clark,  22  How.  Pr.,  289;  Coil  v.  Beard, 
33  Barb.,  357 ;  12  Abb.  Pr.,  462 ;  22  How.  Pr.,  2.  But,  in  People  v.  Smith,  51 
Barb.,  360,  a  pnrely  legal  action,  it  appeared  that,  in  the  former  action,  the 
judgment;  after  reciting  conclusions  of  fact  and  of  law,  fatal  to  the  plaintiff's 
case,  concluded  with  a  direction  that  the  complaint  be  dismissed,  with  costs 
The  court  held  that  the  former  judgment  was  a  bar,  because  it  recited  the  facts; 
and  said  that  the  question  would  not  be  free  from  doubt,  if  there  had  been  a 
simple  dismissal.  The  confusion  in  which  these  cases  leave  the  practice,  even 
in  actions  which  might  formerly  have  been  brought  at  law,  is  well  illustrated 
by  the  proceeding£f,  stated  to  have  been  taken  in  the  court  below,  in  Audubon  y. 
Excelsior  Ins.  Co.,  27  N.  Y.,  216.  In  that  case,  a  judgment  of  dismissal  hav- 
ing been  entered  in  the  former  action,  the  plaintiff,  in  order  to  avoid  its  effect 
as  a  bar,  procured  it  to  be  amended  so  as  to  grant  a  nonsuit ;  and  discontinued 
the  action.  Even  after  this  amendment,  the  former  judgment  was  insisted 
upon  as  a  bar.  In  view  of  this  conflict  of  authorities,  the  effect  of  a  judgment 
of  dismissal  ought  to  be  determined  by  statute ;  and,  in  so  doing,  the  distinc- 
tion between  such  judgments,  in  law,  and  in  equity  cases,  should  be  abolished,  as 
it  is  unnecessary,  and  contrary  to  one  of  the  fundamental  principles  of  the 
Code  of  Procedure.  This  section  constitutes  a  definition  of  a  judgment  of 
dismissal  of  the  complaint,  applicable  to  all  actions  brought  in  courts  of  record. 
It  would  have  been  manifestly  improper  to  make  the  provision  retrospective; 
and,  inasmuch  as  there  may  be  cases,  when  this  act  takes  effect,  where  the  rul- 
ings, affected  by  this  section,  have  been  followed  in  a  referee's  report  or  deci- 
sion of  the  court,  upon  which  judgment  has  not  been  actually  given,  the  new 
provision  has  been  confined  to  actions  hereafter  commenced. 

(  1910. 

2  R  S.,  359,  Part  3,  ch.  6,  tit  4,  §  7  (3  B.  S.,  6th  ed.,  638;  2  Edm.,  372), 
with  amendments,  chiefly  intended  to  adapt  it  to  the  present  practice.  The 
next  section  of  the  R.  S.,  which  authorizes  the  entry  of  judgment  within  a  year 
after  the  death  of  a  party,  where  proceedings  have  been  stayed  after  verdict, 
appears  to  be  sufficiently  provided  for,  in  §  763,  ante.  In  the  recent  case  of 
Livingston  v.  Kendall,  59  Barb.,  493,  it  was  held  that  judgment  can  be  entered 
against  a  party  after  his  death,  only  in  the  cases  provided  for  in  the  R.  S.  See 
§  763,  ante.  To  prevent  the  possibility  of  any  other  construction  of  this  sec- 
tion, the  words, ''  in  a  case  where  it  may  be  so  taken,  by  special  provision  of 
law  "  have  been  inserted,  in  the  first  sentence. 

(  1311. 

The  first  sentence  is  from  L.  1844,  ch.  324,  §  1  (3  B.  S.,  5th  ed.,  637 ;  4 
Edm.,  628),  extended  to  judgments,  in  a  court  of  record,  directing  the  pay- 
ment of  money,  in  pursuance  of  the  distinction  mentioned  in  the  note  to 
§  1241,  post  The  second  sentence  is  the  provision  tacked  to  §  3  of  the  same 
act,  by  L.  1869,  ch.  807,  §  1  (7  Edm.,  477),  amended  so  as  to  express  more 
intelligibly  its  supposed  meaning.  The  act  of  1869  is  one  of  the  curiosities  of 
legislation ;  for  the  section  of  the  act  of  1844,  which  it  amends,  was  undonbt- 
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edly  repealed,  by  implication,  by  Co.  Proc.,  §  310,  which  is  snbBtantially  iden- 
tical  with  it. 

ARTICLE  SECOND. 

MODB  OF  TAXING,  BNTBBING,  AND  BNFOBCINa  A  JXIDHKEST, 

§  1913. 

Substituted  for  so  much  of  Oo.  Proc,  §  246,  subd.  1,  as  defines  the  cases 
where  the  clerk  can  enter  judgment.  The  nature  of  the  changes,  and  the  rea- 
sons therefor,  will  be  apparent,  u^pon  a  comparison  of  this  section,  with  §§  419, 
420, 422,  479,  520,  and  543,  ante. 

§  1313. 

Substituted  for  so  much  of  Co.  Proc,  §  246,  subd.  1,  as  provides  for  determin- 
ing the  amount  for  which  judgment  may  be  entered  by  the  clerk,  upon  default 
The  last  two  clauses  of  subd.  1  are  new.  The  last  two  sentences  of  the  section 
are  also  new ;  they  accord  with  2  R.  S.,  357,  Part  3,  ch.  6,  tit.  3,  §§  4  and  5 
(2  Edm.,  369 ;  omitted  from  5th  ed.,  R.  S.),  which  should  be  restored,  if,  in  truth, 
they  have  been  repealed  by  implication.  Subd.  2  has  also  been  so  framed,  as 
to  abolish  the  senseless  distinction  between  " assessing'*  and  "ascertaining" 
damages;  and,  by  §  1219,  post,  notice  to  a  defendant  who  has  appeared  is  made 
necess^,  whenever  the  clerk  is  to  proceed  under  this  subdivision.  With 
these  exceptions,  the  provisions  of  the  Code  of  Procedure  have  been  left  un- 
changed in  substance.  It  has  been  held  that,  if  the  verification  of  the  com- 
plaint is  insufficient,  the  plaintiff  must  proceed  as  if  the  complaint  was  not 
verified.  Van  Home  v.  Montgomery,  5  How.  Pr.,  238.  This  ruling  is  applica- 
ble to  this  section ;  see,  ante,  §  528. 

§  1314. 

Substituted  for  the  first  sentence  of  Co.  Proc,  §  246,  subd.  2.  The  amend- 
ments are  only  those  necessary  to  adapt  the  provision  to  §§  418,  421,  479,  520, 
and  543,  ante. 

§  1315. 

Co.  Proc,  §  246,  second  and  third  sentences  of  subd.  2  amended  by  substi- 
tuting the  last  two  clauses  of  the  second  sentence,  in  place  of  the  words,  "  or 
may,  in  its  discretion,  order  a  reference,  for  that  purpose" ;  and  by  adding  the 
third  sentence ;  so  as  to  supply  some  serious  defects.  There  is  nothing  in  the 
original,  to  prevent  the  court  from  assessing  damages,  in  an  action  for  assault 
and  battery,  or  ordering  a  reference  for  that  purpose,  except  the  construction 
which  some  of  the  cases  put  upon  the  equivocal  words,  ^'  an  action  for  the 
recovery  of  money  only",  an  expression  which  does  not  occur  in  this  act.  The 
provision  that  the  court  may  permit  judgment  to  be  taken,  of  course,  after  the 
execution  of  a  reference  or  writ  of  inquiry,  will  remove  a  doubt,  which  has  led 
cautious  practitioners  to  subject  themselves  and  the  court  to  the  inconvenience, 
and  their  clients  to  the  expense,  of  two  applications  in  such  cases. 
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{  1916. 

Thifl  and  the  next  section  have  been  prepared  as  substitutes  for  Co.  Proc., 
§  246,  subd.  3.  The  only  important  change  in  the  original,  made  by  this  section, 
oonsiBts  of  the  limitation  of  the  third  sentence  to  certain  actions  therein  enu- 
merated. Probably  this  amendment  does  not  materially  vary  the  meaning ; 
for,  although  the  language  of  the  original  is  broad  enough  to  cover  even  an 
action  for  divorce,  that  part  of  it,  which  requires  the  plaintiff  to  be  examined 
respecting  payments  on  account  of  his  "  demands  ",  cannot  be  extended  much, 
if  any,  beyond  the  cases  enumerated  in  this  section.  The  provisions  relating 
to  service  by  publication,  etc.,  which  are  referred  to,  in  the  opening  sentence  of 
this  section,  are  contained  in  §§  435-443,  ante. 

(  1917. 

Taken  from  Eule  34,  and  the  concluding  sentence  of  Co.  Proc,  §  246,  subd. 
3.  This  section  substantially  accords  with  the  Rule  and  the  original  stat- 
ute, except  that,  in  subd.  3,  the  words,  "  in  a  sum  fixed  by  the  court"  take  the 
place  of  "for  not  less  than  the  amount  of  the  judgment ",  in  the  Rule  cited. 
The  latter  words  appear  to  be  inconsistent,  in  principle,  with  the  rulings,  in  pur- 
suance of  which  §  707,  ante,  was  framed.  It  would  seem  to  be  preferable  to  allow 
the  court  to  regulate  the  amount  of  the  security,  in  accordance  with  the  fects 
shown  by  the  adOidavit 

{  1918. 

See  Co.  Proc.,  §  115;  and  ante,  §  471. 

{  1919. 

The  first  subdivision  of  this  section  consolidates  the  provisions  relating  to 
notice,  contained  in  Co.  Proc,  §  246,  subd.  1  and  2.  It  was  held,  in  Dix  v.  Palmer ^ 
5  How.  Pr.,  233,  and  Southworth  v.  Curtis,  6  id.,  271,  that  notice  to  the  defend- 
ant is  not  necessary,  when  the  clerk  enters  judgment  without  an  assessment. 
This  ruling  is  equally  applicable  to  the  provisions  of  this  section,  and  §  1213, 
ante;  but,  in  the  latter,  the  application  of  the  word, '' assessment "  has  been 
extended  to  some  cases  where,  according  to  Co.  Proc,  §  246,  subd.  1,  the  clerk 
is  to  '<  ascertain  '^  the  damages ;  thus  settling,  in  the  affirmative,  the  question 
whether  that  proceeding  is  equivalent  to  an  assessment,  for  the  purpose  of 
entitling  the  defendant  to  notice.  The  cases  are  in  conflict  upon  the  question, 
'whether  the  appearance,  which  entitles  a  defendant  to  notice  under  the  sub- 
division in  question,  must  be  made  before  answer,  as  the  statute  expressly  requires, 
in  cases  arising  under  subdivision  2.  White  v.  Featherstonhaughj  7  How.  Pr., 
357;  Abbott  v.  Smith,  8  id.,  463.  This  section  follows  the  former  case;  partly 
hecause  the  contrary  rule  appears  to  be  unjust  to  the  plaintiff,  and  partly  be- 
cause, if  the  statute  treats,  as  an  appearance,  a  notice  served  after  the  expiration 
of  the  time  to  answer,  th^  rule  also  applies  to  cases  where  the  summons  was 
served  by  publication,  etc  Subdivision  2  of  this  section  provides  for  the  only 
cases  where  notice  is  of  much  practical  value,  to  a  defendant  in  default :  and 
prevents  such  a  notice  from  being  treated  as  an  appearance.    Apparently,  the 
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R  S.  intended  to  permit  a  special  notice  of  that  character.    2  B.  S.,  357^  Part 
8,  ch.  6,  tit.  3,  §  3  (2  Edm.,  369). 

§  1990. 

New ;  in  accordance  with  the  principle  established  in  Go.  Prooi,  S  172,  last 
sentence ;  ante,  §  497. 

§  1391. 

New  in  form ;  but  supposed  to  be  in  accordance  with  the  correct  practice. 
In  this  as  in  many  other  particulars,  for  which  this  article  provides,  previoas 
statutes  and  the  General  Eules  are  silent ;  and,  as  the  application  of  the  former 
practice,  to  the  proceedings  pointed  out  by  the  Oode  of  Procedure,  is,  from  the 
nature  of  the  case,  tentative  and  approximate,  great  confusion  and  perplexity, 
with  a  continual  variety  of  practice,  have  resulted  from  the  want  of  express 
statutory  provisions  upon  the  subject    See,  also,  the  note  to  §  1350,  post. 

§  1399. 

See  the  note  to  the  next  section. 

§  1993. 

This  and  the  last  section  consist  of  Co.  Proc,  §  269,  amended  so  as  to  corre- 
spond to  the  preceding  provisions,  relating  to  final  and  interlocutory  judg- 
ments. The  conditions  upon  which  either  party  is  entitled  to  final  jud^ent, 
after  the  decision  of  a  demurrer,  where  other  issues  are  undisposed  of,  are  not 
prescribed  by  the  Code  of  Procedure ;  and  some  perplexity  has  been  occasioned 
by  the  omission.  But,  undoubtedly,  the  former  practice  applies ;  and  it  is 
minutely  regulated,  in  the  books  relating  thereto.  See  Ora.  Pr.,  2d  ed.,  pp. 
763,  764 ;  and  WigMman  v.  Shankland,  18  How.  Pr.,  79.  The  manner  in 
which  this  act  disposes  of  the  various  questions,  arising  under  interlocutory 
judgments,  is  fully  explained  in  the  note  to  §  1350,  post ;  q.  v. 

§  1994. 

This  section  is  a  part  of  the  plan  for  removing  the  existing  confusion  respect- 
ing the  mode  of  taking  judgment,  after  the  decision  of  an  appeal  from  an  inter- 
locutory judgment,  and  of  appealing  to  the  court  of  appeals,  from  the  determi- 
nation of  the  general  term  upon  such  an  appeal.  It  is  to  be  read  in  oonnec* 
tion  with  §  1350,  post,  and  the  note  to  that  section. 

§  1995. 

See  §§  970-972,  ante. 

§  1996. 

Part  of  Co.  Proc.,  g  272,  amended  as  required  by  the  new  provisions  contained 
in  this  article,  and  in  ch.  10.    See  §§  972  and  1221^  ante. 

$  1997. 

New.    The  provision,  requiring  a  stay  of  four  days,  rests  upon  the  same 
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ground  as  a  similar  proyision,  relating  to  judgment  upon  a  referee's  report, 
or  the  decision  of  the  conrt  without  a  jnry,  contained  in  the  next  section. 
The  proyision^  regulating  the  mode  of  taking  judgment  in  such  cases,  is  in 
accordance  with  what  is  deemed  the  most  correct  practice,  in  equity  causes* 
But,  as  this  section  is  framed,  it  applies  also  to  actions  at  law ;  and,  in  that 
respect,  it  repeals,  perhaps,  the  provision  of  Co.  Proc,  §  265,  that  "judgment" 
(shall  be)  " there '^  (at  general  term)  "given''.  The  precise  meaning  of  the 
latter  provision  is  uncertain.  If  it  requires  a  final  judgment  to  be  given  at 
general  term,  in  all  such  cases,  its  practical  observance  will  sometimes  be  very 
difficult,  and  will  often  lead  to  unnecessary  delay.  Doubtless,  the  object  of  the 
clause  was  to  prevent  a  double  appeal.  Provision,  against  such  a  result,  has  been 
made  in  chapter  12  (§§  1336  and  1350,  post),  and  this  appears  to  remove  the 
only  reason  for  retaining  the  obscure  clause  in  question. 

(  1398. 

Go.  Proa,  parts  of  §§  267  and  272,  amended  by  requiring  a  notice  of  filing 
to  be  served.  The  provision,  requiring  a  delay  of  four  days,  before  entenng 
judgment,  was  added  to  §  267,  by  the  amendment  of  1870,  doubtless  to  enable 
the  defeated  party  to  prepare  his  appeal  papers,  in  season  to  stay  the  issuing  of 
an  execution.  Its  utility  is  doubtful,  especially  as  a  new  provision  has  been 
mserted,  in  ch.  12,  for  superseding  a  levy,  where  security  is  given  upon  appeal 
(§  1311,  post).  The  abrogation  of  such  a  recent  amendment,  however,  was 
not  considered  advisable.  But  its  object  cannot  be  fully  accomplished,  unless 
a  notice  is  also  served,  as  provided  in  this  section. 

§  1939. 

This  section  embodies,  in  the  statute,  the  provisions  of  Rules  87  and  92,  relat- 
ing to  matrimonial  causes,  which  are,  in  some  respects,  apparently,  inconsistent 
with  the  original  statute.    See  §  1012,  ante,  and  the  note  thereto. 

(  1930. 

« 

New.  Upon  both  points  of  practice,  settled  by  this  section,  the  previous 
statutes  are  silent.  It  is  believed  that  the  general  usage  is  in  accordance  with 
these  provisions,  but  it  is  certain  that  the  ablest  practitioners  have  found  it 
perplexing  to  determine  what  course  to  pursue,  in  sach  cases. 

(  1931. 

This  section,  in  connection  with  section  1022,  ante,  is  intended  to  settle 
various  points  of  practice,  upon  which  the  previous  statutes  are  silent,  and 
fhe  usage  has  varied,  in  different  parts  of  the  State,  and  even  with  different 
jadges  in  the  same  district,  to  the  great  confusion  and  perplexity  of  practi- 
tioners, especially  the  younger  members  of  the  bar.  Unless  these  matters  are 
regulated  by  statute,  there  appears  to  be  no  hope  of  putting  an  end  to  the 
present  uncertainty.  The  Hon.  W.  L.  Leabned  contributed  various  suggest- 
ions respecting  these  and  other  similar  sources  of  confusion,  which  the  pro- 
visions of  this  and  the  last  chapter  are  designed  to  remove. 
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$  1339. 

New.  The  proper  method  of  reviewing  the  proceedings  upon  an  interlocu- 
tory reference,  or  the  execution  of  a  writ  of  inquiry,  has  never  been  definitively 
settled  by  authority ;  and  this  section  has  been  framed,  in  accordance  with  a 
suggestion  of  an  eminent  practitioner,  in  order  to  remove  the  doubt  which 
now  surrounds  the  subject. 

i  1933. 

Co.  Proc,  part  of  §  265.    See  §  1189,  ante,  and  the  note  thereto. 

§  1334. 

Co.  Proc,  part  of  §  265.    See  §  1185,  ante. 

(  1335. 

Co.  Proc,  §  310,  amended  by  the  substitution  of  the  last  clause,  m  place  of 
"and  added  to  the  costs  of  the  party  entitled  thereto".  The  practice  of  add- 
ling interest  to  the  costs  is  a  relic  of  the  days,  when  form  in  legal  proceedings 
was  deemed  as  important  as  substance.  Perhaps  its  origin  may  be  traced  back 
to  the  Jewish  law,  in  the  same  manner  as  the  penalty  and  condition  of  a  bond. 
There  is  no  reason,  for  its  retention  in  our  modern  practice;  if  the  judgment 
recites,  as  it  should,  that  the  interest  has  been  added,  all  reasonable  require- 
ments of  form  will  be  amply  satisfied.  The  practice  now  prevailing  sometimes 
leads  to  inconvenience.  Mann  v.  If.  Y,  Central  R,  R.  Co,,  12  Abb.,  N.  S., 
380. 

^  1336. 

Co.  Proc,  §§  279  and  280 ;  and  2  E.  S.,  360,  Part  3,  ch.  6,  tit  4,  §  9  (2  Edm., 
372 ;  omitted  from  5th  ed.,  B.  S.) ;  consolidated. 

§  1337. 

Co.  Proc,  §  281,  subd.  1  and  2,  amended  in  conformity  to  the  preced- 
ing sections  of  this  chapter,  and  to  §§  994  and  997,  in  chapter  10.  It  has  been 
held  that  the  provision  of  the  B.  S.,  requiring  the  judgment  to  be  signed,  has 
been  repealed  by  implication.  Qoelet  v.  Spofford,  55  N.  Y.,  647.  But  it 
seems  eminently  proper  to  require  the  clerk  to  attest  the  entry  of  the  judg- 
ment, and  the  copy  annexed  to  the  judgment-roll. 

§  1338. 

Prepared  as  a  substitute  for  the  introductory  clause  of  Co.  Proc,  §  281. 

i  1339. 

2  R  S.,  360,  Part  3,  ch.  6,  tii  4,  §  11  (3  R.  S.,  5th  ed.,  638 ;  %  Edm.,  373), 
amended  by  omitting,  in  the  last  sentence,  the  requirement  as  to  filing. 

§  1340. 

See  the  note  to  the  next  section. 
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(1341. 

This  and  the  last  section  are  substitutes  for  Go.  Proc.^  §  285,  which  reads  as 
follows : 

"  §  285.  Where  a  judgment  requires  the  payment  of  money,  or  the  delivery  of 
real  or  personal  property,  the  same  may  be  enforced  in  those  respects  by  execu- 
tion, as  provided  in  this  title.  Where  it  requires  the  performance  of  any  other 
act,  a  certified  copy  of  the  judgment  may  be  served  upon  the  party  against  whom 
it  is  given,  or  the  person  or  officer  who  is  required  thereby,  or  by  law,  to  obey 
the  same,  and  his  obedience  thereto  enforced.  If  lie  refuse,  he  may  be  pun- 
ished by  the  court  as  for  a  contempt ". 

It  was  held,  in  Oray  v.  Cook^  24  How.  Pr.,  432,  that  a  judgment,  directing 
an  administrator  to  pay  money  into  court,  ^^  to  await  the  further  order  of  the 
court,  and  to  be  distributed  according  to  law  ",  must  be  enforced  bjr  execution, 
as  it  ''  requires  the  payment  of  money ''.  This  decision  opens  the  door, 
either  to  a  conflict  of  authority,  or  to  a  construction  of  the  statute  which 
will  change  the  mode  of  enforcing  most  judgments  in  equity  oases ;  for 
the  language  of  the  section  quoted  is  so  loose  that,  unless  it  is  construed 
with  reference  to  the  former  distinction,  between  judgments  at  law  and 
decrees  in  equity,  the  remedy  by  execution  will  supersede  the  remedy  by 
contempt,  even  in  equitable  cases  of  fraud  and  trust  There  are  but  few 
judgments  in  civil  actions,  either  at  law  or  in  equity,  which  do  not  liter- 
ally "  require •  the  payment  of  money,  or  the  delivery  of  real  or  personal 
property";  and  although,  in  the  case  cited,  the  court  vaguely  intimated 
that  proceedings  for  contempt  might  be  taken,  if  the  execution  was  ineffectual, 
it  seems  very  clear  that  the  efi(3ct  of  the  decision  is  to  prohibit  such  proceed- 
ings. In  view  of  these  results,  it  was  deemed  necessary  to  reconstruct,  entirely, 
the  provision  regulating  the  mode  of  enforcing  judgments.  The  two  sections, 
prepared  for  that  purpose,  will,  it  is  believed,  preserve  the  remedies  now  recog- 
nized. Special  provisions,  relating  to  enforcing  judgments,  in  matrimonial 
actions,  and  other  special  cases,  will  be  inserted  in  their  appropriate  places,  in 
one  or  more  of  the  chapters  which  will  complete  the  Gode  of  Remedial  Jus- 
tice. This  section  has  been  framed  with  reference  to  §  14,  subd.  3,  ante,  which 
takes  the  place  of  the  provision  of  the  E.  S.,  defining  the  cases  where  non- 
payment of  money  may  be  punished  as  a  contempt;  and  to  §  16,  ante,  which 
takes  the  place  of  §  1  of  the  non-imprisonment  act  of  1831 :  but  this  'and 
the  last  section  do  not  exhaust  the  general  power  of  the  court,  to  enforce  its 
judgments,  for  §  718,  ante,  is  of  general  application. 

{1949. 

Co.  Proa,  last  sentence  but  one,  of  §  287. 

{1348. 

New.  This  section  has  been  prepared,  at  the  suggestion  of  a  practitioner, 
whose  clients  have  suffered  from  the  want  of  some  provision,  for  requiring  secu- 
rity from  a  referee.  The  design  has  been  so  to  frame  it,  as  not  to  embarrass 
the  court,  in  finding  a  suitable  referee ;  but  if  any  such  embarrassment  arises, 
it  is  always  comi>etent  to  direct  a  sale  by  the  sheriff*. 
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§  1944. 

New.  This  section  has  been  prepared  as  the  foundation  for  a  proyision^  pro- 
posed to  be  inserted  in  another  division  of  this  Beyision^  requiring  the  county 
clerk  or  register,  to  insert  in  the  index  of  convejanoes,  under  the  head^  ^'  grant- 
ors *',  the  names  of  the  parties  whose  interest  has  been  sold  by  a  sheriff^  referee, 
special  guardian,  etc.  This  is  now  done  in  all  well  regulated  offices,  and  the 
provisions  of  this  section  are  generally  voluntarily  followed  by  officers,  but  not 
always.  The  importance  of  having  officers'  conveyances  indexed,  in  the  man- 
ner proposed,  will  be  apparent  to  every  one,  who  has  had  occasion  to  search  for 
titles. 

ARTICLE  THIRD. 

DOCKBTING  A  JUDGMENT  ;  EFFECT  THEBEOF  AS  A  LlEN    T7F0N    BEAL  PrOPERTT  ;  SUSPEND- 
ING AND  DISCHARGING  THE  LiBN  ;  SATISFACTION  AND  ASSIGNMENT  OF  A  JUDGMENT. 

§  1945. 

L.  1840,  ch.  386,  §  34  (3  R.  S.,  5th  ed.,  639;  4  Edm.,  692),  extended  to  the 
clerks  of  the  superior  city  coarts^  and  of  the  marine  court  of  New- York  city. 
The  last  clause  of  the  first  sentence  has  been  omitted  here,  and  taken  into  the 
next  section. 

(  1946. 

2  R.  S.,  361,  Part  3,  ch.  6,  tit  4,  §  13  (3  R  S.,  5th  ed.,  639 ;  2  Edm.,  373), 
remodelled,  and  amended  by  the  insertion  of  the  fourth,  sixth,  and  seventh  sab- 
divisions. 

§  1947. 

L.  1840,  ch.  386,  §  26  (3  R.  8.,  5th  ed.,  639 ;  4  Edm.,  692),  amended  by  omit- 
ting the  last  sentence,  which  is  supposed  to  have  been  repealed  by  Go.  Proc, 

§  282. 

i  1348. 

2R.  S.,  362,  Part  3,  ch.  6,  tit  4,  §  20  (2  Edm.,  374;  omitted  from  Sthed., 
R.  S.),  adapted  to  the  present  system. 

§  1349. 

Id.,  §  19. 

§  1350. 

Id.,  §  12,  amended  verbally,  and  also  by  dropping,  after  "  preference  **,  the 
words,  '^  as  against  other  judgment  creditors,  purchasers  or  mortgagees ''j  for 
the  reasons  given  in  the  note  to  §  1252,  post 

§  1351. 

See  the  note  to  the  next  section. 

i  1353. 

This  and  the  last  section  are  substitutes  for  2  R  S.,  359,  Part  3,  ch.  6,  tit.  4, 
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§§  3  and  4  (3  E.  S.,  5th  ed.,  687 ;  2  Edm.,  371) ;  L.  1840,  ch.  386,  §  26  (4  Edm., 
691);  and  so  much  of  Co.  Proc,  §  282,  as  declares  the  effect  of  docketing  a 
judgment.  The  framers  of  the  original  Code  of  Procedure  provided,  merely, 
for  docketing  the  judgment  authorized  by  the  new  practice;  wisely  leaving  the 
effect  of  doing  so,  to  be  regulated  by  the  provisions  of  the  E.  S.,  and  the  act  of 
1840.  See  Code  of  1848,  §  237.  Their  example  was  followed  by  the  legislature 
of  1849,  in  framing  §  282  of  the  existing  Code  of  Procedure ;  but  the  legisla- 
ture of  1851  amended  §  282,  by  inserting  the  clause,  regulating  the  extent  of 
the  lien,  substantially  as  it  now  stands ;  thereby  unsettling  much  which  had 
formerly  been  well  settled.  The  provisions  of  the  E.  S.,  on  this  subject,  were 
not  essentially  different  from  those  of  the  R  L.  of  1813  (1  E.  L.,  500,  §  1) ; 
and  a  long  course  of  decisions  thereunder  had  regulated,  in  several  important 
particulars,  the  rights  of  the  various  persons  interested  in  the  land,  upon 
which  the  judgment  was  made  a  lien.  Unlike  the  provision  of  the  Code  of 
Procedure,  which  is  general,  the  E.  L.,  and  the  E.  S.,  confined  the  benefit  of  the 
ten  years'  limitation,  to  purchasers  and  incumbrancers ;  so  that  it  was  quite 
clear,  that,  as  against  a  defendant,  and  his  heirs  and  devisees,  the  lien  did  not 
expire  by  the  lapse  of  the  ten  years.  Accordingly,  it  was  held  that,  for  the 
purpose  of  redeeming  real  property,  a  judgment,  docketed  more  than  ten  years 
previously,  ranked  as  a  judgment  junior  to  those  which  had  been  docketed 
within  ten  years ;  and  that,  where  there  were  several  judgments  of  that  character, 
they  ranked,  among  themselves,  in  their  order  of  priority.  Ex  parte  Peru  Iron 
Co,y  7  Cow.,  539 ;  Scott  v.  Howard,  3  Barb.,  319.  A  purchaser  after  ten  years 
was  protected,  although  he  had  notice  of  the  judgment,  and  that  it  was  unpaid. 
Little  V.  Harvey,  9  Wend.,  157.  So  was  a  purchaser  within  the  ten  years,  who 
had  the  like  knowledge,  where  the  judgment  creditor  did  not  proceed  to  enforce 
his  liein,  until  after  the  ten  years.  Tufts  v.  Tufts,  18  Wend.,  621.  But  a  purchaser, 
even  after  the  ten  years,  and  for  full  value,  could  not  hold,  as  against  the  judgment 
creditor,  where  the  purchase  was  collusively  made,  to  deprive  the  latter  of  his 
lien.  Pettit  v.  Shepherd,  5  Paige,  493.  Whether  these  cases,  and  others  decided  . 
Qnder  the  former  statute,  are  yet  of  authority,  depends  upon  the  solution  of  the 
difficult  question,  whether  §§  3  and  4  of  the  R  S.,  as  modified  by  the  act  of  1840, 
were  impliedly  repealed  by  the  amendment  of  1851,  to  §  282  of  the  Code  of 
Procedure.  If  this  question  is  answered  in  the  affirmative,  the  peculiar  lan- 
guage of  the  latter  statute  renders  it  doubtful,  whether,  after  ten  years,  a 
judgment  creditor  has  any  remedy  against  real  property;  or  whether,  on  the 
other  hand,  he  may  not  redocket  his  judgment,  and  thus  acquire  a  new  lien 
apon  the  property  which  the  judgment  debtor  "  may  have  at  the  time  of  "  (such) 
**  docketing  thereof '\  Hence,  it  was  deemed  necessary  to  replace  the  former 
provisions,  by  these  two  sections;  of  which,  the  first  limits,  in  all  cases,  to. ten 
years,  the  lien  acquired  by  docketing  the  judgment,  in  accordance  with  the 
apparent  meaning  of  the  original  statute ;  and  the  second  supplies  the  casus 
omissus,  by  providing  a  mode  which  enables  a  judgment  creditor  to  proceed 
against  real  property,  after  the  lapse  of  the  ten  years.  Both  have  been  confined  to 
judgments  hereafter  rendered,  in  order  not  to  disturb  whatever  rights  may 
have  been  acquired  nnder  prior  statutes.    It  may  also  be  remarked  that,  as 
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§  282  of  the  Code  of  Procedure  makes  a  judgment,  which  is  duly  docketed,  a 
lien  upon  the  real  property  of  ^^  every  person  against  whom  any  such  judg- 
ment shall  be  docketed,  and  which  he  may  haye,"  etc,  it  seems  to  include 
merely  nominal  defendants,  in  equity  cases.  Such  a  construction  will  hereafter 
be  avoided  by  the  use  of  the  words,  "  judgment  debtor  ",  in  this  and  the  pre- 
ceding sections. 

It  will  be  observed  that  the  words,  ^^and  chattels  real",  which  are  found  in 
the  R  S.,  but  have  been  omitted  from  Co.  Proc,  §  282,  have  been  retained  in 
§  1251,  and,  as  respects  the  judgment  creditor,  in  this  section.  These  are  sub- 
ject to  the  lien  of  a  judgment ;  but  they  go  to  the  personal  representatives  for 
distribution.  Despard  v.  Ghurchill,  53  N.  T.,  192,  per  Folgbr,  J.,  p.  199.  It 
would  lead  to  too  much  confusion  to  retain  the  lien  upon  them^  after  the 
lapse  of  the  ten  years,  or  the  de^th  of  the  judgment  debtor. 

$  1953. 

IRS.,  744,  Part  2,  ch.  1,  tit.  4,  first  paragraph  of  §  4  (3  R.  S.,  5th  eA,  35; 
1  Edm.,  696).  The  remainder  of  the  section  belongs  in  one  of  the  chapters 
which  will  complete  the  Code  of  Bemedial  Justice. 

§  1954. 

1  R.  S.,  749,  Part  2,  ch.  1,  tit.  6,  §  5  (3  R.  S.,  5th  ed.,  39 ;  1  Edm.,  700), 
amended  so  as  to  confine  the  preference  of  the  mortgage,  to  the  lands  conveyed. 
The  original  section,  if  literally  construed,  would  give  the  mortgage  a  prefer- 
ence, even  as  to  lands  previously  owned  by  the  mortgagor,  and  included  in  the 
mortgage.  The  remaining  amendments  affect  merely  the  syntax ;  the  essen- 
tial words  of  the  original  having  been  preserved  intact.  Hulett  v.  Whipple,  58 
Barb.,  224,  establishes  an  important  principle,  relating  to  a  conflict  between  a 
judgment  creditor's  lien,  and  that  of  a  vendor  for  the  unpaid  purchase-money; 
but  it  does  not  call  for  any  material  amendment  in  this  section. 

§  1955. 

Co.  Proc,  second  sentence  of  §  282,  amended  by  including  a  stay  "by 
express  provision  of  law  ".  See  §§  1375-1380,  post  Doubtless,  2  R.  S.,  359, 
Part  3,  ch.  6,  tit  4,  §§  5  and  6  (3  R  S.,  6th  ed.,  637;  2  Edm.,  371),  were 
abrogated  by  the  Code  of  Procedure ;  they  have  been  omitted  from  this  article. 

(  1956. 

This  and  the  next  three  sections  are  substitutes  for  Co.  Proc.,  last  sentence 
of  §  282,  added  in  1851,  and  amended  in  1869 ;  which  is  very  loose  and  imper- 
fect ;  and  has  led  to  much  perplexity  and  some  injustice,  against  the  recur- 
rence of  which,  this  and  the  next  three  sections  will,  it  is  believed,  furnish  an 
adequate  safeguard.  The  operation  of  this  section  is  confined  to  the  proceed- 
ings to  be  taken  to  procure  the  order,  and  the  entries,  thereupon,  in  the  oflSce 
of  the  clerk  of  the  court  wherein  the  judgment  was  rendered.  These  lay  the 
foundation,  for  the  proceedings  prescribed  in  the  succeeding  sections.  The 
chief  object  of  the  changes,  in  this  section,  is  to  require  that  the  entry  shall 
direct  the  attention  of  a  person,  making  a  search  for  title,  to  the  place  where 
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the  order  can  be  founds  and  ifcs  regularity  tested  by  an  examination  of  the 
motion  papers,  whether  the  exemption  is  partial  or  total.  Bnt  the  opportunity 
has  been  improved  to  substitute,  for  the  inappropriate  entries  upon  the  docket, 
which  the  original  statute  requires,  others  which  are  equally  concise,  and  state 
more  intelligibly  and  correctly  the  effect  of  the  order.  Junior  judgment  cred- 
itors are  also  included  among  the  persons  entitled  to  the  benefit  of  the  exemp- 
tion ;  for,  under  the  original  statute,  no  one  can  safely  purchase  at  a  sale 
under  a  junior  judgment;  the  question,  whether  such  purchasers  are  included 
in  the  statutory  provision,  being  very  diificult  of  solution.  The  amendment, 
expressly  declaring  that  the  granting  of  the  order  is  discretionary,  is  in  ac- 
cordance with  the  construction  given  to  the  original  provision,  in  Fitch  v. 
LivingstO'n,  4  Sandf.,  712,  and  Orchard  v.  Binningery  4  Abb.,  N.  S.,  368.  In 
the  latter  case,  and  in  several  others,  it  has  been  held  that  the  court  may 
require  additional  security.  This  ruling  appears  to  remove  all  objection,  to  the 
extension  of  the  provision  to  junior  judgment  creditors. 

(  1357. 

See  the  note  to  the  last  section.  This  section  fixes  the  time  when  the  sus- 
pension commences ;  the  time  when  it  terminates  is  fixed  by  §  1259,  post 

(1358. 

See  the  last  two  sections,  and  the  notes  thereto.  It  would  be  desirable,  also, 
that  a  copy  of  the  order  should  be  at  hand,  for  the  searcher  to  consult ;  but 
such  a  provision  has  been  omitted,  for  fear  of  requiring  too  much  machinery. 
The  docket  will  direct  the  searcher  to  the  transcript,  and  the  transcript  will 
point  out  where  he  can  examine  the  order,  or  procure  a  copy,  and  test  its  regu- 
larity, etc.,  by  a  reference  to  the  motion  papers. 

(  1359. 

This  section  will  remove  the  chief  grievance,  which  searchers  for  title,  and 
parties  having  judgments  and  mortgages,  which  are  liens  upon  the  same  prop- 
erty, experience  under  the  present  system  ;  whereby  they  are  required  to  ascer- 
tain, at  their  own  risk,  and  always  to  their  great  inconvenience,  whether  the 
period,  described  in  the  statute  as  "  the  pendency  of  such  appeal ",  has  expired. 

(  1360. 

This  section  consolidates  2  R  S.,  362,  Part  3,  ch.  6,  tit.  4,  §§  22,  23,  and  24 
(3  E.  S.,  5th  ed.,  640 ;  2  Edm.,  375),  and  L.  1834,  ch.  262,  §§  1,  2,  and  3  (4 
Edm.,  622).  The  omission  of  any  recognition,  of  the  rights  of  an  assignee  of 
a  judgment,  has  been  supplied ;  but  it  is  believed  that,  with  that  exception,  the 
provisions  of  the  statute  remain  substantially  unchanged,  notwithstanding  the 
great  compression  of  the  language  employed.  See  Booth  v.  F.  <&  M,  Naiiondl 
Banhj  4  Lans.,  301.  Of  §  24  of  the  E.  S.,  it  has  been  justly  said  that  it  is 
"by  no  means  perspicuous  in  its  language,  or  easy  of  construction  *'.  Lewis  v. 
Woodruffy  15  How.  Pr.,  539.  Subd.  1  of  this  section  contains  the  substance  of 
the  section  thus  criticised,  omitting,  at  the  end  of  the  first  sentence,  the  clause 

in  the  same  manner  and  with  the  like  effect  as  if  made  by  such  party  himself '\ 
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Those  words^  chiefly^  gave  rise  to  the  litigation^  in  which  the  decision  was  made. 
The  ruling,  in  that  case,  and  also  in  Oarstens  y.  Bamstorfy  11  A])b.,  N.  S., 
442 ;  Barrett  v.  T^ird  Avenue  K  B.  Co.,  46  N.  Y.,  628;  and  Beers  t.  Eend- 
ricksan,  id.,  665,  that,  as  between  the  parties,  the  attorney  can  acknowledge 
satisfaction  only  upon  payment,  is  not  disturbed  by  this  section.  The  pro- 
visions, relating  to  assignments  of  judgments,  may  be  criticised,  because  they 
permit  the  party,  or  the  last  assignee  in  an  unbroken  chain  of  assignments,  to 
acknowledge  satisfaction,  although  he  may  have  parted  with  his  interest,  and 
the  true  owner's  name  may  appear  in  a  subsequent  assignment  filed  and  entered, 
one  or  more  intermediate  links  being  wanting.  If  such  a  case  occurs,  the  true 
owner's  risk  of  injury  will  be  no  greater  than  it  is,  in  every  case  under  the 
original  law;  for  the  party  who  recovers  the  judgment  has,  thereunder,  the  same 
power  to  prejudice  the  true  owner,  which  he,  or  the  last  assignee  in  the  chain, 
may  sometimes  have,  under  subd.  2  of  this  section.  This  subdivision  will,  it 
is  believed,  reduce  to  the  minimum  the  cases  where  the  risk  is  encountered^ 
and  enable  the  parties  always  to  avoid  it,  with  reasonable  diligence. 

§  1961. 

2  K.  S.,  362,  Part  3,  ch.  6,  tit  4,  §  25  (3  R.  S.,  5th  ed.,  641 ;  2  Edm.,  376), 
amended,  in  accordance  with  the  last  section,  and  the  ruling,  in  PettingiU  v. 
Mather,  16  Abb.  Pr.,  399. 

§  1969. 

New. 

§  1963. 

New ;  designed  to  provide  for  a  case  where  it  will  be  inconvenient  to  require 
an  assignee  to  file  the  evidence  of  his  title. 

§  1964. 

2  B.  S.,  362,  Part  3,  ch.  6,  tit.  4,  §  26  (3  B.  S.,  5th  ed.,  641 ;  2  Edm.,  375). 

i  1969. 

New. 

§  1966. 

L.  1860,  ch.  6,  §  1  (4  Edm.,  635),  amended  by  omitting  the  clause,  confining 
the  provision  to  an  execution  *'  issued  upon  a  judgment  obtained  in  aiiy  other 
county  " ;  by  adding  a  clause  requiring  the  return  to  be  immediately  endorsed 
upon  the  e^^ecutiop ;  and  otherwise,  so  as  to  conform  to  those  changes.  This  is 
a  very  beneficial  statute ;  as  it  enables  a  party,  who  pays  an  execution,  to  dis- 
charge the  judgment  lien  immediately,  without  waiting  until  it  suits  the  sherifTs 
convenience  to  return  the  execution,  and  then,  if  the  judgment  was  recovered 
in  another  county,  until  the  clerk  sends  the  necessary  certificate,  and  the  party 
files  it  The  privilege  may  be  of  great  importance  to  the  judgment  debtor, 
and  to  third  persons,  as  upon  the  sale  of  lands,  or  where  the  sheriff  loses  the 
execution,  before  returning  it  The  operation  of  the  provision  has,  accordingly^ 
been  extended  to  all  cases,  and  made  more  effective. 
286 


CHAP.  XL]  NOTES.  §§  1267-127*. 

i  1967. 

Id.,  §  2,  and  L.  1844,  ch.  104,  §  6  (3  B.  S.,  Sth  ed.,  641;  4  Edm.,  627),  con- 
solidated, except  that  the  clanse  relating  to  fees  "j^sls  been  omitted,  as  it  does 
not  belong  here. 

S1368. 

L  1875,  ch.  52,  omitting  the  last  sen  tehee. 

i  1969. 

L  1844,  ch.  104,  §  7  (4  Edm.,  628),  amended  by  extendipg  it  to  courts  of 
TCCord,  generally.  * 

i  1970. 

New.  A  series  of  provisions,  for  entering,  in  a  senarate  docket-book,  assign- 
ments of  judgments,  were  contained  in  the  draft  first  issued  by  the  commis- 
daners.  They  provoked  such  differences  of  opinion,  respecting  their  necessity 
and  even  expediency,  not  only  among  the  members  of  the  bar,  to  whom  the  pam- 
phlets were  sent,  but  among  the  members  of  the  commission,  that  the  commis- 
gioners  determined  to  omit  them ;  retaining  only  this  section,  which  provides 
simply  for  filing  and  noting  an  assignment,  executed  by  the  apparent  owner  of 
the  judgment,  and  permitting  the  clerk  to  keep  a  separate  book,  if,  as  will 
probably  happen  in  the  larger  counties,  there  is  not  room  for  the  entries  upon 
the  docket 

{  1971. 

L 1847,  ch.  470,  first  sentence  of  §  39  (4  Edm.,  588 ;  omitted  from  5th  ed., 
B.  S.).  Neither  the  utility  of  this  provision,  nor  its  precise  eflFect,  is  very 
obvious;  but  it  has  been  retained,  as  a  part  of  the  existing  provisions  of  law ; 
and  has  been  inserted  at  the  end  of  this  article,  to  guard  against  any  possible 
extension  of  its  operation,  in  consequencef  of  including  it  among  the  provi^ons 
at  the  commencement 

{  1979. 

Inserted  to  guar4  against  the  possibility  of  applying  the  provisions  of  thii 
article,  to  judgments  other  than  for  money. 


TITLE  II. 

Jtidgments  taken  without  process. 

I 

AsnoLB  1.  €k>nfe80ion  of  judgment. 

2.  Sabmission  of  a  oontroveray,  upon  facts  admitted. 
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ARTICLE  FIRST. 

O0NVBB8IOH  OF  JUDGMSKT. 

i  1973. 

The  first  sentence  consists  of  Go.  Proc^  §  882^  without  material  change,  even 
in  phraseology.  The  second  sentence  is  new ;  it  has  been  added^  in  accordance 
with  the  policy  of  §§  450  and  1206^  ante.  The  courts  have  held  that  a  judg- 
menty  by  confession,  against  a  married  woman,  entered  before  the  act  of  1860, 
is  voidable,  and  Qiay  be  set  aside  on  her  motion.  Watkins  v.  Abrahams,  24 
N.  Y.,  72  ;  Rorahack  v.  Stebbins,  3  Keyes,  62.  But  since  the  acts  of  1860  and 
1862,  such  a  judgment  will  stand,  if  the  debt  was  contracted  for  her  own 
benefit,  in  carrying  on  a  separate  business.  First  JV.  £k.  of  Canandaigua  v. 
Oarlinghouse,  53  Barb.,  615.  This  section  extends  still  further  the  doctrine 
of  the  latter  case. 

i  1974. 

Go.  Proc.,  §  383,  amended  so  as  to  correct  the  most  glaring  of  its  defects  of 
style,  chiefly  by  avoiding  the  constant  repetition  of  the  pronoun,  "it",  which 
is  used,  in  two  lines  of  the  second  subdivision,  as  a  relative  to  three  diffefent 
antecedents.  In  other  respects,  the  section,  which  has  stood  in  the  statute 
book,  in  its  present  form,  since  1848,  has  been  left  substantially  unaltered. 
Its  vague  language  led  to  much  controversy  and  conflict  of  authorities,  for 
many  years  after  it  took  effect  But  the  court  of  appeals  has  now  definitively 
settled  the  principles,  upon  which  it  should  be  construed  {Dunham  v.  WcUer- 
man,  17  N.  Y.,  9;  Oandall  v.  Finn,  1  Keyes,  217 ;  Acker  v.  Acker,  id.,  291) ; 
and  has  applied  those  principles  to  cases,  presenting  such  a  great  variety  of 
facts,  that  it  is  believed  that  scarcely  any  question  can  arise  in  future,  which 
may  not  readily  be  determined,  by  analogy  to  some  reported  case.  See,  in 
addition  to  the  three  caaes  cited,  Dow  v.  Plainer,  16  N".  Y.,  562 ;  Lanning  v. 
Carpenter,  20  id.,  447;  Freligh  v.  Brink,  22  id.,  418 ;  Miller  v.  Farle,  24  icL, 
110 ;  Neusbaum  v.  Keim,  id.,  325 ;  Hopkins  v.  Nelson,  id.,  518 ;  Thompson  v. 
Van  Vechten,  27  id.,  568 ;  Read  v.  Fi-ench,  28  id.,  285 ;  Ely  v.  Cooke,  id.,  365 ; 
Ih'ost  V.  Koo7i,  30  id.,  428 ;  Kirby  v.  Fitzgerald,  31  id.,  417 ;  Kellogg  v.  Oow- 
ing,  33  id.,  408 ;  Clements  v.  Gerow,  1  Keyes,  297 ;  and  Cook  v.  Whipple,  55  N.  Y., 
150.  There  are  other  decisions,  with  respect  to  the  sufficiency  of  the  verifica- 
tion, signature,  etc.,  but  none  which  require  special  mention. 

§  1975. 

Go.  Proc.,  §  384,  first  sentence;  amended,  in  matters  of  substance,  as  follows: 
A  clause  has  been  added  at  the  commencement  of  the  section,  limiting  the 
time  of  filing  to  three  years,  in  order  to  supply  a  defect  in  the  original  statute, 
which  fixes  no  limit  to  the  time  within  which  the  judgment  may  be  rendered. 
Curtis  V.  Corbett,  24  How.  Pr.,  58.  The  words,  "  a  superior  city  courf  have 
been  substituted  in  place  of  "  the  superior  court  of  the  city  of  New- York*',  so  as 
to  permit  the  judgment  to  be  entered  in  the  New- York  common  pleas,  the  city 
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court  of  Brooklyn^  or  the  superior  court  of  Buffalo ;  and  a  clause  has  been  added^ 
at  the  end  of  the  first  sentence^  allowing  the  judgment^  in  a  proper  case>  to  be 
entered  in  the  marine  court  of  New- York  city,  as  provided  in  §  315,  subd.  4, 
ante.  The  amount  of  the  costs  has  been  increased  from  15  to  115,  to  corre- 
gpond  to  the  sum  allowed,  upon  a  judgment,  taken  by  default,  in  an  action.  Co. 
Ppoc,  §  307,  subd.  1.  The  sum  of  $5  was  fixed  by  the  legislature  of  1848,  at 
the  same  time  when  the  costs  upon  default  were  fixed  at  $7.  It  was,  doubtless, 
supposed  that  the  skill,  labor,  and  responsibility,  required  to  prepare  the  state- 
ment, would  be  less  than  those  required  to  prepare  a  complaint ;  but  this 
expectation  has  been  disappointed.  There  is  no  reason  why  the  costs  should 
be  less,  in  one  case  than  inHhe  other;  and  the  inadequacy  of  the  costs,  allowed 
upon  confession,  constitutes  an  excuse  for  the  practice,  which  is  prohibited  by 
§  742,  ante.  The  sentence,  added  at  the  conclusion,  seems  necessary,  because 
this  proceeding  is  not  an  action ;  and,  accordingly,  there  might  be  a  doubt, 
whether  the  permissive  words  of  the  statute  will  not  allow  judgment  to  be 
entered  after  the  defendant's  death.    Sections  763  and  765,  ante,  do  not  apply. 

§1976. 

Co.  Froc,  §  384,  second  and  third  sentences,  amended  by  adding  the  last 
clause  of  the  section. 

§  1377. 

Remainder  of  Oo.  Proc,  §  384.  Co.  Proc,  §  424,  which  provides  for  taking 
a  judgment  upon  a  bond  and  warrant  of  attorney,  executed  before  July  1st, 
1848,  has  been  omitted,  as  obsolete. 

§1978. 

The  first  sentence  of  this  section  was  framed  for  the  purpose  of  settling  the 
conflict  between  Stoutenburgh  v.  Vandenburgh,  7  How.  Pr.,  229, 234,  and  Lam- 
bert V.  ConversBy  22  id.,  265,  on  the  one  hand,  and  Von  Keller  v.  Mullevy  3  Abb. 
Pr.,  375,  n.,  on  the  other ;  in  accordance  with  what  appears  to  be  the  weight 
of  authority,  and  the  equity  of  the  case.  The  second  sentence  needs  no  expla- 
nation. 


ARTICLE  SECOND. 

Submission  ov  a  Gontrovebst,  upon  Facts  admittbd. 
§  1979. 

Co.  Proc.,  part  of  §  372.  The  words,  "  being  of  full  age  ",  have  been  added, 
in  accordance  with  the  ruling  in  Fisher  v.  StilsoUy  9  Abb.  Pr.,  33,  and  Lathers 
V.  Fish,  4  Lans.,  213.  The  other  amendments  are  designed  to  remove  obscuri- 
ties in  the  language,  or  supply  defects  in  the  provisions ;  and,  it  is  believed, 
need  no  explanation.    The  last  sentence  is  new. 

§  1380. 

The  first  sentence  of  this  section  is  new,  and  is  intended  to  supply  an  omis- 
sion in  the  original  statute.    The  second  sentence  is  a  substitute  for  Oo.  Proc, 
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§  374^  and  so  much  of  §§  372  and  373  as  provides  that  the  case  shall  be  heard 
'^ as  if  an  action  were  depending '^  and  that  judgment  shall  be  entered  ''as  in 
other  oases  ".  The  statute  is  very  beneficial,  and  litigants  should  be  encouraged 
to  avail  themselves  of  its  provisions.  It  is  believed  that  they  are  often  pre* 
vented  from  so  doing,  by  the  uncertainty  which  always  attends  an  attempt  to 
pursue  a  purely  statutory  remedy,  and  the  fact  that  various  provisions,  designed 
to  facilitate  proceedings  in  actions,  and  to  protect  parties  against  a  failure  of 
justice,  from  causes  not  affecting  the  merits,  do  not  apply.  For  instance,  in 
case  of  the  death  of  one  of  the  parties,  before  judgment  the  whole  proceeding, 
as  regulated  by  the  Code  of  Procedure,  would  probably  fall  to  the  ground. 

# 
§  1981. 

Go.  Proc.9  portions  of  §§  372  and  373 ;  amended  as  required  by  the  last 
section. 


TITLE  m. 


Vdcaiing  or  setting  aside  a  judgment^  for  irregularity  or  error 

in  fact. 
§  1989. 

2  R.  S.,  369,  Part  3,  ch.  6,  tit  4,  §  2  (3  R.  S.,  6th  ed.,  637 ;  2  Edm.,  371),  re- 
modelled as  required  by  the  change  in  procedure ;  amended  so  as  to  restrict  the 
provision  to  final  judgments ;  and  with  additional  provisions,  designed  to  make 
the  period  of  limitation  commence  at  the  time  when  the  judgment-roll  is  filed, 
instead  of  when  the  judgment  is  rendered,  and  to  permit  the  motion  to  be 
heard  after  the  year,  in  case  it  is  seasonably  noticed,  but  cannot  be  heard  within 
the  year.  It  was  deemed  best  to  make  no  provision  for  the  possible  failure  of 
the  second  term,  held  after  the  year ;  because  it  is  of  more  importance  thafc  the 
effect  of  this  provision  should  not  be  frittered  away,  than  that  a  party,  who 
has  taken  the  utmost  limit  of  time  to  make  his  motion,  should  be  occasionally 
exposed  to  a  loss  of  his  remedy. 

§  1983. 

2  R.  S.,  691,  Part  3,  ch.  9,  tit  3,  parts  of  §§  2  and  3  (2  Edm.,  613 ;  omitted 
from  6th  ed.,  B.  S.),  consolidated,  and  amended  by  substituting  the  intro- 
ductory words  for  "  writs  of  error  must  be  brought  by  the  party  ",  etc.  The 
confused  condition  in  which  the  Code  of  Procedure  has  left  tihe  law,  with 
respect  to  the  remedy  for  errors  in  fact,  occurring  in  judgments  rendered  in 
courts  of  record,  and  the  urgent  need  for  its  amendment,  are  ably  ppinted 
out  by  Lbabked,  J.,  in  McMv/rray  v.  McMurray,  9  Abb.,  N.  S.,  316.  All 
the  authorities  are  collected  and  commented  upon,  in  the  opinion  delivered 
in  that  case,  to  which  reference  may  be  had,  for  the  reasons  which  justify  the 
enactment  of  this  and  the  next  eight  sections.  The  want  of  some  statutory 
provision  for  this  species  of  error,  when  it  occurs  in  proceedings  before  justices 
of  the  peace,  was  felt^  immediately  after  the  enactment  of  the  Code  of  Prooed- 
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nre,  and  led  to  the  amendment^  in  1851^  of  §  366^  bj  the  addition  of  the 
proYisions  which  now  form  the  third  sentence  of  that  section. 

§  1984. 

Id.,  §  2,  snbd.  2  and  3,  and  §  6,  consolidated;  with  amendments^  among  which 
is  the  addition  of  the  latter  half  of  the  third  subdivision  of  this  section.  The 
words,  "jointly"  and  "  and*'  have  been  used  advisedly,  before  and  after  "sur- 
viyor",  because  §  1286^  post,  provides  that,  where  two  or  more  persons  are  en- 
titled to,  make  the  motion^  those  who  do  not  join  may  be  brought  in^  by  notice. 

§  1985. 

Id.,  §  2,  subd.  4,  remodelled. 

§  1986. 

Prepared  as  a  substitute  for  id.,  §§  7-17,  some  of  the  provisions  of  which  are 
inapplicable  to  a  motion;  while  others  prescribe  formalities  which  may  be  dis- 
pensed with.  A  more  efficient  substitute  for  the  provisions  of  §  11,  relating  to 
service  upon  persons  who  cannot  be  found,  is  contained  in  §  1289,  post 

§  1987. 

Id.,  the  substance  of  §  19,  except  the  last  clause  of  subd.  3  thereof.  The 
second  sentence,  permitting  service  in  certain  cases  upon  the  attorney,  is  new. 

§  1988. 

Id.,  that  part  of  §  19  which  was  omitted  in  framing  the  last  section,  amended 
80  as  to  adapt  it  to  a  motion,  and  to  the  other  provisions  of  this  act. 

§  1989. 

New ;  but  taking  in  the  provisions  of  §  11  of  the  R  S.  This  section  is  ren- 
dered necessary  by  the  substitution  of  a  motion,  to  which  numerous  persons 
may  be  necessary  parties,  In  place  of  the  writ  of  error,  to  be  served  upon  the 
clerk. 

§  1990. 

The  time  is  that  fixed  by  §  21  of  the  R.  S.,  which  is  still  in  force,  according 
to  the  ruling,  in  McMurray  v.  McMurray^  9  Abb.,  N.  S.,  316.  The  section  is 
framed  upon  the  model  of  §  1282,  ante. 

§  1991. 

Taken  from  §§  22  and  24  of  the  R.  S.,  but  framed  upon  the  model  of  §§  375 
and  396,  ante.  It  is  a  question  whether,  upon  principle,  these  exceptions, 
relating  to  disabilities,  should  not  be  omitted,  as  they  have  been  abolished,  in 
the  statute  fixing  the  time  to  appeal.  But  perhaps  it  is  a  sufficient  reason  for 
their  retention,  that  the  motion  is  almost  always  based  upon  the  fact  that  the 
disability  existed.  The  same  reason  does  not  apply  to  §  23  of  the  R  S.,  which 
has  been,  accordingly,  omitted. 

§  1999. 

New  in  form.    See  §  1323,  post 
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CHAPTER  XII. 

APPEALS. 

TITLE    I.— General  peovisioks,  sblatikg  to  the  appeals  provided 

FOR  IK  THIS  chapter. 

TITLE  n. —  Appeal  to  the  court  of  appeals. 

TITLE  III. —  Appeal  to  the  sitprbme  court  from  ak  ikferioe  court. 

TITLE  IV. — Appeal  to  the  general  term  of  the  supreme  court,  or 

OF  A  SUPERIOR  CITT  COURT. 

TITLE   v.— Appeal  from  a  final  determination  in  a  special  pro- 
ceeding. 

[Preliminary  Note. —  The  first  four  titles  of  this  chapter  treat  only  of 
appeals  from  the  determinations  of  the  principal  courts  of  record.  The  provi- 
sions of  law^  regulating  these  appeals^  vary  so  much  from  those*  regulating 
appeals  from  the  inferior  city  courts,  from  the  surrogates'  courts,  and  from 
courts  of  justices  of  the  peace,  that  they  possess  little  in  common  with  the  lat- 
ter, except  the  name.  It  is,  therefore,  more  convenient  to  regulate  each  appeal 
of  the  latter  description,  in  connection  with  the  provisions,  relating  to  the 
practice  of  the  court,  from  which  it  is  taken.  The  fifth  title  of  this  chapter 
treats  of  appeals  in  special  proceedings,  which  are  properly  classed  with  those 
considered  in  the  remaining  titles,  because  they  are  Bubstuitially  governed  by 
the  same  regulations.] 

TITLE  L 

QeneraZ  provisions,  relating  to  the  appeals  provided  for  in  this 

chapter. 

§  1393. 

Substituted  for  Co.  Proc,  §  323,  and  the  first  sentence  of  §  457.  The  courts 
have  been  compelled  to  limit  the  broad  language  of  those  sections.  Isaacs  v. 
Beth  Hamedrash  Soc^y  19  N.  Y.,  584 ;  Freeman  v.  Ogdeny  40  id.,  105 ;  Free- 
man  v.  Kendally  41  id.,  518.  The  last  clause  of  §  323  has  led  to  the  difficulty. 
When  the  Oode  of  Bemedial  Justice  is  completed,  such  questions  cannot  arise; 
for  it  will  permit^  as  the  law  now  does,  other  modes  of  review,  besides  appeals; 
as  the  writ  of  certiorari,  motion  to  set  aside  a  judgment  or  a  verdict,  etc. 

§  1994. 

Go.  Proc,  §  326,  amended  by  adding  the  final  clause.    The  language  of  the 
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fitatnte  (see,  also,  Co.  Proc,  §§  344,  348,  and  349),  is  broad  enough  to  include  a 
judgment  or  order  taken  by  default ;  but,  since  the  decision  in  Flake  v.  Van 
Wagenm,  54  N .  Y.,  25,  it  may  be  considered  settled  that  an  appeal  will  not 
lie  from  such  a  judgment  or  order.  The  former  adjudications  were  not  en- 
.  tirely  uniform  upon  the  question.  MaUby  y.  Gtreene,!  Keyes,  548;  Pope  v, 
Dinsmore,  8  Abb.  Pr.,  429  ;  S.  C,  29  Barb.,  367;  Stewart  v.  Morton^  8  Abb. 
Pr.,  429,  note;  Dorr  v.  Birge,  5  How.  Pr.,  323.  It  has  also  been  held  that 
the  right  to  appeal  maybe  waived;  either  by  express  stipulation  {Townsend 
T.  Master son^  etc.,  Go.y  15  M".  T.,  587) ;  or  by  accepting  a  benefit  derived  from 
the  judgment  or  order  {Bennett  v.  Van  Syckel,  18  N.  Y.,  481 ;  Knapp  v. 
Brown,  11  Abb.,  K  S.,  118).  But  as  these  decisions  are  not  inconsistent  with 
the  language  of  the  original  statute,  no  amendment  has  been  made  for  the 
purpose  of  embracing  them;  from  fear  of  either  narrowing  its  operation,  by 
imdertaking  to  specify  the  cases  where  it  applies,  or  raising  new  questions 
by  using  general  language. 

Co.  Proc,  §  326,  amended  by  adding  the  first  clause  of  the  second  sentence. 
It  was  very  properly  held,  in  Olickman  v.  Olichmany  1  N.  Y,  (1  Oomst.),  611, 
that  the  phrase,  '^  title  of  the  action  ^  does  not  include  the  name  of  the  court ; 
but  this  conclusion  was  reached  by  bending  the  language  of  Go.  Proc,  §  142, 
to  the  necessities  of  the  case.  The  amended  section  will  obviate  the  like 
necessity,  with  respect  to  §  481,  ante 

§  1396. 

This  section  is  new.  It  provides  for  a  case  of  frequent  occurrence,  but  con- 
cerning which  the  statute  is  now  silent,  and  the  practice  consequently  unset- 
tled. Ample  provision  was  made,  in  the  B.  S.,  for  cases  of  this  character, 
where  the  common-law  recognized  a  transfer  of  interest.  2  B.  S.,  pp.  590-602, 
Part  3,  ch.  9,  tit.  3,  art.  1  (2  Edm.,  612-624). 

§  1397. 

New ;  sufficiently  explained  by  the  note  to  the  last  section. 

§  1398. 

Prepared  as  a  substitute  for  that  part  of  Go.  Proc,  §  121,  which  reads  as 
follows:  *'  Where  an  intestate,  not  being  an  inhabitant  of  the  State,  shall  die 
out  of  this  State,  not  leaving  assets  therein,  and  there  shall  be  pending  in  the 
supreme  court,  or  in  the  court  of  appeals,  an  appeal  brought  by  such  intestate 
from  a  judgment  against  him,  the  court  in  which  said  appeal  is  pending  may 
order  the  judgment  appealed  from  affirmed,  with  costs,  unless  the  attorney  for 
the  intestate  on  said  appeal  procure  said  action  to  be  revived,  within  six  months 
after  notice  to  perfect  such  appeal,  by  the  substitution  of  a  representative  of 
said  intestate  in  said  action ''. 

The  provision  was  added  to  the  Code  of  Procedure  in  1870,  and  was  doubt- 
less intended  to  reach  a  particular  case    The  substituted  section  '  is  made 
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generally  applicable,  and^  doBOB  a  door  to  abnsey  which  is  left  open  by  the 
original  statute. 

§  1399. 

New ;  except  that  it  is  partly  covered  by  the  omitted  provision^  copied  in  the 
note  to  the  last  section. 

§  1300. 

Co.  ProCy  §  3279  first  sentence,  amended  by  expressly  specifying  the  modes  of 
service,  upon  the  attorney  and  the  clerk,  respectively. 

§  1301. 

New  in  form ;  but  implied  in  the  language  of  Go.  Proc.,  §  330.  See  §§  1816 
and  1317,  post 

§  1309. 

New.  These  cases  have  been  hitherto  wholly  unprovided  for.  The  next  sec- 
tion provides  only  for  cases  where  service  of  the  notice  is  omitted  "  through 
mistake  ",  etc. 

§  1303. 

Go.  Proc,  §  327,  last  sentence,  amended  partly  to  remove  obscurities,  and 
partly  to  extend  the  beneficial  operation  of  this  provision^  which  has  been  so 
strictly  construed,  in  some  cases,  that  the  intent  of  the  legislature  has  appar- 
ently been  nearly  frustrated.  Morris  v.  Marange^  17  Abb.  Pr.,  86 ;  8.  0.,  26 
How.  Pr.,  247 ;  Ellsworth  v.  Fultouy  24  id.,  20. 

§  1304. 

Prepared  as  a  substitute  for  Go.  Proc,  6  350,  second  sentence,  and  part  of  the 
first  sentence.  The  object  of  the  amendments  is  to  render  the  provision 
practically  useful,  in  some  cases  which  the  original  leaves  unprovided  for. 

§  1305. 

Go.  Proc,  §  334,  last  sentence,  amended  so  as  to  be  applicable  only  to  the 
appeals  for  »which  this  chapter  provides,  and  so  as  to  extend  to  a  form  of  security, 
other  than  an  undertaking  or  deposit 

§  1306. 

Go.  Proc,  part  of  §  335,  amended  by  limiting  it  to  undertakings  upon  appeal. 
The  original  applies,  in  terms,  to  every  case  where  a  bond  or  undertaking  is 
required.  Whether  the  courts  would  limit  its  broad  expressions  to  the  subjeot 
of  the  chapter  in  which  it  is  found,  is  uncertain ;  but,  as  much  inconven- 
ience would  result  from  applying  it  to  every  case  contemplated  by  this  aet, 
that  construction  of  it  has  been  followed. 

§  1307. 

Go.  Proc,  §  343,  first  sentence,  expanded  and  placed  in  this  title,  so  as  to 
apply  to  all  undertakings  given  upon  appeal. 
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§  1S08. 

Co.  Proc.,  part  of  §  335,  amended  so  as  to  include  a  case  where  one  only  of 
the  sureties  is  insufficient,  and  where  the  insufficiency  proceeds  from  some  other 
cause  than  actual  insolvency,  incurred  since  the  execution  of  the  undertaking  ; 
and,  also,  so  as  to  extend,  the  provision  to  all  undertakings  given  upon  appeal, 
and  to  limit  the  penalty  of  non-compliance  with  the  order,  in  accordance  with 
the  purpose  of  the  original  undertaking.  The  latter  amendment  is  within  the 
principle  of  Oenter  v.  Melds,  1  Keyes,  483,  which  was  equitably  decided, 
although,  perhaps,  the  conclusion  of  the  court  strained  the  language  of  the 
statute. 

§  1309. 

Co.  Proc,  part  of  §  348,  amended  so  as  to  include  the  case  where  the  appeal 
is  dismissed,  and  so  as  to  apply  to  all  undertakings  given  upon  any  appeal,  for 
which  this  chapter  provides. 

§  1310. 

Co.  Proc.,  §  339,  first  sentence,  and  §  342,  amended  and  placed  in  this  title,  so 
as  to  extend  its  provisions  to  all  appeals  provided  for  in  this  chapter ;  which 
appears  to  have  been  the  intent  of  its  framers,  although,  as  it  stands  in  the 
Code  of  Procedure,  it  applies  only  to  appeals  to  the  court  of  appeals.  The  sec- 
tion has  also  been  so  framed,  as  to  remove  the  inconsistency  between  the  first 
five  words  of  Co.  Proc,  §  339,  and  the  sections  cited  therein,  immediately  after- 
Wards.  An  appeal  is  ^'  perfected  '\  when  the  notice  of  appeal  has  been  served  upon 
the  respondent  and  the  clerk,  and  (in  the  court  of  appeals)  when  the  undertak- 
ing to  pay  costs  and  damages  has  been  given.  This  is  clearly  not  the  meaning 
of  the  word,  as  used  in  Co.  Proc,  §  339. 

§  1311. 

New.  This  is  the  provision  referred  to,  in  the  note  to  §  1228,  ante.  It  is 
designed  to  assimilate,  to  cases  where  a  levy  has  been  made  upon  personal  prop- 
erty, the  provisions  of  §  1256,  ante,  et  seq.,  for  suspending  the  lien  of  judg- 
ments upon  real  property.  This  appears  to  be  a  simple  measure  of  justice, 
which  rests  upon  the  same  foundation  as  the  provisions  just  cited.  The  neces- 
sity of  such  relief  arises  from  the  fact  that  a  judgment  may  be  entered,  and  an 
execution  issued  and  levied,  before  the  appellant  can  perfect  his  appeal  papers ; 
and,  under  the  previous  statutes,  there  is  no  mode  of  superseding  the  levy. 

§  1313. 

Substituted  for  part  of  Co.  Proc,  §  339,  which  reads  as  follows: 
"And  the  court  below  may,  in  its  discretion,  dispense  with  or  limit  the  secu- 
rity required  by  sections  335,  336  and  338,  when  the  appellant  is  an  executor, 
adininistrator,  trustee,  or  other  person  acting  in  another's  right ;  and  may  also 
limit  such  security  to  an  amount  not  less  than  fifty  thousand  dollars,  in  the 
cases  mentioned  in  section^  336,  337,  338,  where  it  would  otherwise,  according 
to  those  sections,  exceed  that  sum'^ 
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As  no  undertaking  is  required  by  section  337,  and  as  the  amount  of  the 
undertakings,  to  be  given  under  sections  336  and  338,  is  in  the  discretion  of 
the  judge,  it  is  evident  that  there  is  au  error  in  the  provision  cited.  This  sec- 
tion authorizes  the  court  to  limit  the  security  to  fifty  thousand  dollars  in  the 
cases  specified  in  §  335  of  the  Oode  of  Procedure,  as  well  as  those  under  the 
three  next  succeeding  sections  thereof. 

§  1313. 

The  substance  of  L.  1858,  ch.  37^  §  2,  as  amended  by  L.  1861,  ch.  288  (4 
Edm.,  600). 

§  1314. 

L.  1859,  ch.  262,  §  1  (4  Edm.,  682). 

§  1315. 

Oo.  Proa,  §  328,  amended  so  as  to  exclude,  from  the  operation  of  this  section, 
appeals  to  another  branch  of  the  same  court,  in  accordance  with  the  practical 
construction  of  the  corresponding  provision  of  the  Code  of  Procedure.  Section 
1353,  post,  provides  that  such  appeals  must  be  heard  upon  certified  copies  of 
the  papers ;  and  the  mode  of  furnishing  them  may  be  left  to  be  regulated  by  the 
General  Bules  of  Practice. 

§  1316. 

This  section  is  based  upon  Go.  Proc,  §  329;  but  it  effects  a  different  purpose. 
It  has  been  limited,  as  required  by  §  1301,  ante,  and  by  the  next  section,  to 
interlocutory  judgments  and  intermediate  orders,  specified  in  the  notice  of 
appeal,  and  which  have  not  been  already  reviewed.  In  its  application  to 
interlocutory  judgments  of  the  latter  description,  it  is  to  be  read  in  connection 
with  §  1350,  post,  and  the  note  thereto,  wherein  the  inconveniences  of  the  pres- 
ent system  of  appeals  firom  interlocutory  judgments  (now  called  orders),  are 
fully  pointed  out,  and  a  partial  remedy  therefor  is  provided.  This  section  will 
relieve  a  party  from  the  real  or  supposed  necessity  of  taking  such  an  appeal, 
by  providing  that  the  interlocutory  judgment  may  always  be  reviewed,  upon 
appeal  from  the  final  judgment.  Under  the  present  system,  the  unsuccessfal 
party  is,  or  generally  supposes  himself  to  be,  compelled  to  appeal,  under  the 
penalty  of  being  conclusively  bound  by  the  interlocutory  judgment, 

§  1317. 

The  first  sentence  has  been  taken  from  Go.  Proc,  §  330,  first  sentence,  amended 
by  including  interlocutory  judgments  and  intermediate  orders.  This  provision 
supersedes,  also,  the  first  clause  of  Go.  Proc,  §  12.  See  the  note  to  §  194,  ante. 
The  second  sentence  of  this  section  is  new.  It  was  added  to  prohibit,  by  an 
express  enactment,  the  absurd,  inconvenient,  and  unnecessary  practice  of  enter- 
ing up  a  new  judgment  for  the  original  amount,  when  a  judgment  appealed 
from  is  affirmed.  This  practice  has  been  repeatedly  condemned  by  the  courts. 
HaUey  v.  Flint,  15  Abb.  Pr.,  367;  Beardsley  Scythe  Co.  v.  Foster,  36  N.  Y., 
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561 ;  Beers  v,   Hendrichson^  45  id.,  665.     But  instances  where  it  has  been 
followed  are  so  recent,  as  to  justify  its  express  prohibition  in  future. 

§  1318. 

iNew.  The  appeal  to  the  court  of  appeals,  from  an  order  granting  a  new  trial, 
allowed  by  Co.  Proc,  §  11,  subd.  2,  and  §  349,  subd.  2,  necessarily  involves  an 
appeal  from  a  judgment  of  reversal,  unless  the  new  trial  was  granted  upon  a 
motion ;  and  this  section  follows  the  language  of  §  11  of  the  Code  of  Procedure, 
in  firaming  §.  190,  subd.  2,  and  §§  191  and  192,  ante.  This  leaves  a  door  open 
to  some  confusion ;  especially,  with  respect  to  the  time  within  which  the  appeal 
must  be  taken.  Ante,  §  190,  subd.  2,  and  post,  §  1325.  See,  also,  Oaughey  v. 
Smith,  47  N.  Y.,  244,  and  Mehl  v.  Vonderwulbehe^  46  id.,  639.  As  the  judg- 
ment of  reversal,  in  such  a  case,  is  a  mere  formality,  the  unsuccessful  party 
should  be  restricted  to  an  appeal  &om  the  order  granting  a  new  trial. 

$  1319. 

New.     See  the  note  to  §  1322,  post. 

§  1330. 

New.    See  the  note  to  §  1322,  post. 

§1391. 

New.    See  the  note  to  the  next  section. 

« 

§  1339. 

New.  The  original  statute  makes  no  provision  for  enforcing,  vacating,  or 
modifying  a  judgment  or  order  appealed  from,  in  accordance  with  the  decision 
of  the  appellate  court ;  and  the  practice,  with  respect  thereto,  is  consequently 
obscure  and  unsettled.  This  section,  and  the  three  which  immediately  precede 
it,  are  designed  to  supply  this  omission.  They  are,  it  is  believed,  in  general 
accordance  with  the  prevalent  practice ;  except  that  the  provisions,  for  correct- 
ing the  docket  of  a  judgment,  introduce  new  regulations.  It  seems  that,  here- 
tofore, there  has  not  been  any  mode,  whereby  a  docket  can  be  corrected,  by 
reducing  the  amount  of  the  judgment,  in  accordance  with  the  decision  of  an 
appellate  court;  or  indeed  any  definite  regulation,  prescribing  the  mode 
whereby  the  docket  of  a  reversed  judgment  may  be  cancelled.  The  effect  upon 
the  lien  created  by  the  docket,  where  the  court  of  appeals  reverses  a  judgment 
of  reversal,  is  also  yet  to  be  settled  by  the  authorities.  By  §  1321,  ten  days 
must  elapse  before  any  interference  with  the  docket,  where  the  judgment  was 
not  rendered  by  the  court  of  appeals ;  this  will  enable  the  defeated  party  to 
preserve  his  lien,  by  immediately  appealing  to  the  court  of  appeals.  Where 
the  judgment  of  reversal  is  rendered  by  the  court  of  appeals,  there  is  no 
reason  for  the  delay ;  and,  in  that  case,  the  docket  may  be  corrected  immedi- 
ately. A  similar  obscurity  exists,  with  respect  to  enforcing  the  determination 
upon  the  appeal,  except  where  it  was  made  by  the  court  of  appeals ;  in  which 
case,  the  last  clause  of  Go.  Proc,  §  12,  points  out  the  proper  course.  See,  ante, 
§  194.  Various  provisions,  in  the  subsequent  titles  of  this  chapter,  are  de- 
signed to  supply  this  defect  of  the  statute.    See,  post,  §§  1345, 1354,  and  1360. 

247 


§§  1323-1336. 


NOTES. 


[chap. 


§  1393. 

Substituted  for  Go.  Proc,  §  330^  last  sentence.  The  effects  of  the  amend- 
ments will  be  apparent,  tipon  a  comparison  of  this  section  with  the  original, 
and  a  reference  to  the  note  to  §  1479,  post;  except  the  last  clause,  which 
accords  with  Marvin  v.  Brewster  Iron  Mining  Co.,  56  N.  T.,  671,  decided 
under  a  provision  even  more  stringent  than  Go.  Proc.,  §  330. 


TITLE  II. 

Appeal  to  the  court  of  appeals. 

§  1334. 

Go.  Proc./  §  333,  first  sentence. 

§  1395. 

Prepared  as  a  substitute  for  Go.  Proc,  §  331,  which  is  now  very  obscure,  chiefly 
in  consequence  of  the  numerous  amendments  to  section  11  of  that  statute,  made 
since  the  first  clause  of  §  331  was  added,  in  1858.    See  King  y.  Platty  3  Abb., 
N.  S.,  174,  and  cases  cited.    The  first  sentence  is  so  framed,  as  to  leave    no 
doubt  that  the  two  years  begin  to  run  from  the  filing  of  the  judgment-roll,  upon 
the  decision  of  the  general  term  of  the  court  below,  and  not  upon  the  original 
judgment   This  is  the  practical  construction  of  the  original  statute ;  but,  in  view 
of  the  K)bscurity  which  surrounds  the  practice,  respecting  judgment-rolls  upon 
appeal,  as  mentioned  in  the  note  to  §  1354>  post,  its  application  is  frequently  doabt- 
ftl.    The  second  sentence  takes,  into  the  sixty  days'  limitation,  the  new  cases 
added  by  the  amendment  of  1872,  respecting  which  there  is  apparently  no  limita- 
tion ;  it  also  includes  the  orders  specified  in  Go.  Proc.,  §  11,  subd.  3  (ante,  §  190 
Bubd.  3),  which  are  now,  it  seems^  within  the  two  years'  clause,  although  the 
meaning  of  the  statute  is,  in  this  respect,  doubtful.    No  sufficient  reason  is 
apparent,  why  a  party  should  have  two  years,  within  which  to  appeal  from  orders 
made  in  proceedings  supplementary  to  the  execution ;  which,  although  made 
after  judgment^  are  substantially  made  in  the  action.    There  are,  on  the  other 
hand,  many  reasons  for  requiring  a  shorter  time,  with  respect  to  final  orders  in 
special  proceedings,  some  of  which  are  in  the  nature  of  judgments.    The  num- 
ber of  these  will  be  diminished  when  the  Gode  of  Remedial  Justice  is  com- 
pleted, and  no  great  damage  will  result  from  rendering  them  conblusiye,  unless 
appealed  from  within  60  days  after  entry,  and  service  of  a  copy ;  while,  on  the 
other  hand,  the  general  proyision,  allowing  an  appeal  from  any  order  of  that 
kind,  within  two  years,  leads  to  uncertainty  and  unnecessary  delay,  in  enforo- 
ing  a  remedy  which  is,  from  its  very  nature,  summaiy. 

§  1396. 

Co.  Proc.,  §  334,  first  clftuse,  omitting  the  provision  requiring  two  snretieB, 
which  is  taken  into  %  1334,  and  amended  by  inserting,  in  the  firsti  sentence,  an 
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exception  referring  to  §§  1313  and  1314>  ante ;  and  by  adding  the  second  sen- 
tence, in  accordance  with  Co.  Proc,  §  343.  The  remainder  of  section  334  ^of 
the  Code  of  Procedure  is  covered  by  the  general  provisions  in  §§  1305  and  1306, 
ante. 

$  1397. 

Co.  Proa,  §  335,  first  sentence ;  amended  so  as  to  extend  its  provisions  to  an 
appeal  from  an  order,  and  by  the  addition  of  the  second,  third,  and  fourth 
sentences.  Under  the  original  statute,  if  the  appeal  is  from  a  judgment,  direct- 
ing payment  in  instalments,  proceedings  cannot  be  stayed,  unless  security  is 
given  for  the  sum  Of  all  the  payments.  Where  the  time,  during  which  the  instal- 
ments are  to  be  paid,  is  of  considerable  length,  this  requirement  is  unnecessary; 
and,  if  the  sum  to  be  paid  is  large,  it  may  be  very  oppressive.  In  the  case  of 
an  order  for  alimony,  or  an  annuity  of  any  kind,  its  literal  fulfilment  may  be 
practically  impossible.    The  sentences  added  supply  this  defect  of  the  statute- 

§  1S98. 

See  the  note  to  the  next  section. 

§  1S39. 

This  and  the  last  section  consist  of  Co.  Proc,  §  336,  amended  so  as  to  require 
an  undertaking  exclusively,  instead  of  allowing  a  deposit  or  delivery,  where  an 
appeal  is  taken  from  a  judgment  for  the  recovery  of  a  chattel.  It  was  held,  in 
EliottY.  Buckland,  37  How.  Pr.,  71,  that  an  appeal  from  such  a  judgment  was 
within  this  section  of  the  Code  of  Procedure ;  but  the  practical  inconveniences  of 
this  ruling  may  be  so  great,  that  a  change  is  desirable,  especially  as  security 
must  be  given  for  the  chattel,  by  the  party  who  retains  it,  if  the  plaintiff  re- 
plevies it,  pending  the  action. 

§  1330. 

Co.  Proc,  §  337,  extended  to  an  appeal  from  an  order. 

§  1331. 

Co.  Proc,  §  338. 

§  1339. 

New.  The  existing  statute  is  very  obscure,  upon  the  point  which  this  section 
auns  to  settle.  It  has  been  held,  repeatedly,  that  where  security  is  given  upon 
an  appeal  to  one  court  from  another,  or  from  the  special  or  trial  term  to  the 
general  term,  the  sureties  are  liable,  although  the  appeal  is  successful,  if  the 
judgment  rendered  thereupon  is  reversed  by  the  court  of  appeals.  Robinson 
V.  Plimpton,  25  M*.  Y.,  484 ;  Doolittle  v.  Dininny,  31  id.,  350.  It  would  seem, 
therefore,  upon  a  first  impression,  that  additional  security  is  not  necessary. 
But  there  is  no  inconsistency  in  requiring  the  party  to  give  additional  security, 
upon  an  additional  appeal ;  while,  if  the  last  five  sections  do  not  mean  what 
they  are,  in  this  section,  declared  to  mean,  the  appellant  may  avoid  giving  the 
security  contemplated  by  the  statute,  in  any  stage  of  the  appeal,  if  he  can  pro- 
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care,  upon  the  appeal  to  the  general  term,  a  stay  upon  less  security,  or  without 
security.  This  section  is  believed  to  be  in  accordance  with  the  practical  con- 
struction of  the  provisions  of  the  existing  statute.  See  Hinckley  r.  KreitZy  58 
TS.  Y.,  583,  where  it  was  held  that  the  sureties  on  the  undertaking,  given  upon 
appeal  to  the  court  of  appeals,  stand  in  the  relation  of  sureties  to  those  on  the 
undertaking,  given  on  appeal  to  the  general  term.  This  obscurity  was,  doubt- 
less, one  reason  why  double  judgments  were  entered,  as  stated  in  the  note  to 
§  1317,  ante. 

§  1333. 

New ;  designed  to  avoid  a  possible  conflict  with  provisioift  like  §§  1313  and 
1314,  ante. 

§  1334. 

Go.  Proc,  .§  340,  amended  by  taking  in  the  provision  requiring  two  sure- 
ties, inserted  separately  in  each  of  the  original  sections  relating  to  undertak- 
ings ;  by  requiring  a  notice  of  filing  to  be  served;  and  by  adding  the  final 
clause  of  the  section. 

§  1335. 

Co.  Proc,  §  341,  amended  by  making  the  time  to  except  run  from  the  serv- 
ice of  a  copy  of  the  undertaking,  and  of  notice  of  filing,  instead  of  the  notice 
of  appeal ;  and  by  omitting  the  first  sentence,  as  it  is  covered  by  §  812,  ante. 

§  1336. 

This  section  has  been  framed,  for  the  purpose  of  settling  a  doubtful  point  of 
practice,  which  has  led  to  double  appeals.    It  often  happens  that  final  judg- 
ment cannot  be  taken,  after  the  affirmance  of  an  interlocutory  judgment,  or  ' 
the  denial  of  a  motion  for  a  new  trial,  without  application  to  the  special  term, 
or  even  without  the  trial  of  issues  of  fiEU^t.    See,  ante,  §§  1221  and  1227.    In 
such  a  case,  if  the  unsuccessful  party  desires  to  review,  in  the  court  of  appeals, 
the  decision  of  the  general  term,  it  is  doubtful  whether  he  can  do  so,  without 
first  taking  an  appeal  to  the  general  term,  from  the  final  judgment;  although 
he  makes  no  complaint  of  the  proceedings  subsequent  to  the  affirmance,  or  the 
denial  of  the  motion.    This  section  removes  the  doubt  referred  to,  by  expressly 
permitting  an  appeal  directly  from  the  judgment.    A  subsequent  section  pro- 
vides that  if,  in  such  a  case,  the  party  wishes  to  review  the  subsequent  proceed- 
ings, an  appeal  to  the  general  term  is  necessary ;  upon  which  the  determina- 
tion of  the  interlocutory  judgment,  or  the  motion  for  a  new  trial,  cannot  again 
be  reviewed  ;  but,  upon  an  appeal  to  the  court  of  appeals,  that  decision,  and 
also  the  decision  of  the  appeal  from  the  final  judgment,  may  be  reviewed 
together.    See,  post,  §  1350. 

§  1337. 

New  in  form ;  intended  to  settle,  in  general  conformity  to  the  rulings  of  the 
court,  questions  continually  arising  upon  the  subject  matter  of  this  section. 
The  appeals,  to  which  it  applies  are  those  mentioned  in  §  190,  ante,  subd.  1  and 
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3,  and  paragraph  (3)  of  snbd.  2,  so  far  as  the  qrders^  therein  specified,  are  not 
diflcietionary.  It  would  be  desirable  to  establish  a  similar  rale,  with  respect  to 
appeals  from  orders  made  in  actions ;  but  this  appears  to  be  impracticable, 
while  the  jurisdiction  of  the  court,  with  respect  to  such  appeals,  is  so  extensive 
and  so  indefinite.  It  was  held,  in  Haight  v.  WilUamSy  46  N.  Y.,  683,  that  the 
rule,  respecting  questions  of  fact,  is  the  same  in  equity  as  at  law.  The  doctrine 
\hat  the  court  of  appeals,  as  an  appellate  court,  possessing  no  original  jurisdic- 
tion, is  confined  to  questions  of  law,  appears  to  result  from  general  principles 
rather  than  an  express  proyision  of  the  statute.  EsterUy  v.  OoUy  3  Oomst.  (3 
N.  T.),  502,  particularly,  per  Bronson,  Ch.  J.,  pp.  504,  605 ;  and  cases  cited. 
The  next  section  preserves  the  provisions  of  the  Code  of  Procedure,  giving  the 
court  a  qualified  power  to  review  the  facts,  upon  appeal  from  an  order  granting 
a  new  trial.  The  necessary  provisions  for  such  review  of  the  facts,  as  appears 
to  be  expedient,  upon  appeals  from  determinations  in  special  proceedings  com- 
menced by  State  writ,  and  from  decrees  of  surrogates,  belong  in  one  or  more  of 
the  chapters  which  will  complete  the  Code  of  Remedial  Justice.  There  would 
seem  to  be  no  other  case,  where  the  court  of  appeals  ought  to  be  burdened,  upon 
an  appeal  embraced  in  this  section,  with  '^  a  question  of  fact  arising  upon  con- 
flicting evidence". 

The  most  recent  authorities,  relating  to  this  subject,  are  Wright  v.  Hunter^ 
46  B".  Y.,  409;  Sands  v.  Orooke,  id.,  564;  Dickson  y.  Broadway^  etc.,  JR.  R. 
Co.,  47  id.,  507 ;  and  Downing  v.  Kelhy,  48  id.,  433.  The  rules  to  be  deduced 
from  them  are,  substantially,  as  follows:  (1)  That  the  provisions  of  Oo.  Proc, 
§§  268  and  272,  which  are  embodied  in  the  next  succeeding  section,  are  not 
applicable  to  cases  where  the  trial  was  by  a  jury.  (2)  That  the  only  method, 
whereby  a  new  trial  can  be  procured,  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  is  by  motion  to  the  special  term  of  the  court  below, 
upon  a  case;  or  to  the  judge  before  whom  the  cause  was  tried,  upon  his  min- 
utes. Co.  Proc,  §§  264  and  265 ;  ante,  §§  999  and  1002.  (3)  That  an  order  of 
the  general  term,  granting  a  new  trial  upon  that  ground,  cannot  be  reviewed 
by  the  court  of  appeals;  the  rule  being  the  same,  whether  the  order  of  the 
general  term  afi&rms  an  order  of  the  special  term  granting  a  new  trial,  or  reverses 
an  order  refusing  a  new  trial.  (4)  That  where  exceptions  were  taken  at  the 
trial,  and  a  motion  for  a  new  trial,  made  upon  the  facts  and  the  exceptions,  has 
been  denied,  and  judgment  entered  upon  the  verdict,  appeals  to  the  general 
term  may  be  taken  from  the  order  denying  the  motion,  and  also  from  the  judg- 
ment; and  both  appeals  may  be  heard  together.  (5)  That  where  the  judg- 
ment and  the  order  are  affirmed  upon  such  appeals,  but  only  one  judgment  is 
rendered  or  one  order  made  thereupon,  from  which  the  defeated  party  appeals 
to  the  court  of  appeals;  and  it  appears  that  there  was  any  substantial  confiict 
of  evidence,  the  appeal  must  be  dismissed,  on  the  ground  that  the  record  shows, 
that  the  decision  might  have  been  founded  upon  the  question  of  fact.  It  would 
seem,  also,  that  the  rule  must  be  the  same,  where  the  general  term  refuses  a 
new  trial ;  although,  if  separate  decisions  were  made  upon  the  two  appeals,  a 
separate  appeal  might,  in  the  absence  of  a  provision  like  §  1318,  ante,  be  taken 
from  the  determination  upon  the  appeal  from  the  judgment.    This  section  has 

251 


§§  1338-1341.  NOTES.  [chap,  xil 

been,  accordingly,  made  applicable  to  an  order  granting  or  refasing  a  new  trial 
It  supersedes,  by  its  general  provisions,  the  following  provisions  of  the  Code  of 
Procedure,  as  fax  as  they  apply  to  the  court  of  appeals : 

'^  But  the  questions,  whether  of  fact  or  of  law,  arising  upon  the  trial,  can 
only  be  reviewed  in  the  manner  prescribed  by  this  section;  the  questions  of  law 
in  every  stage  of  the  appeal,  and  the  questions  of  fact  upon  the  appeal  to  the 
general  term  of  the  same  court,  as  prescribed  in  section  348  ^^  Oo.  Proc.,  part 
of  §  268. 

'^  No  finding  of  facts  })y  the  general  term  shall  be  required  for  the  purpose 
of  review  in  the  court  of  appeals  ".    Part  of  the  same  section. 

*'^  When  the  case  on  appeal  shall  have  been  heard  and  decided  at  the  general 
term,  upon  the  report  of  the  referee  and  exceptions,  without  a  case  containing 
the  evidence,  the  decision  may  be  reviewed  in  like  manner  on  appeal  to  the 
court  of  appeals."    Co.  Proc,  part  of  §  272- 

§  1338. 

Co.  Proc.,  parts  of  §§  268  and  272, 

i  1339. 

Co.  Proc,  §  333,  second  sentence,  and  §  265,  last  sentence.  The  latter  is 
the  provision  added  by  the  amendment  of  1857.  It  was  probably  regarded  as 
necessary,  in  consequence  of  intimations  that  the  court  of  appeals  could  not 
review  a  ruling  which  had  not  been  excepted  to.  See,  per  Wbight,  J.,  Otum- 
daga  M.  Ins.  Co.  v.  Minard^  2  N.  Y.  (2  Comst),  100.'  But,  as  it  is  framed,  it  is 
too  broad.  It  should  be  confined,  as  it  is  in  this  section,  to  questions  arising 
upon  the  verdict.  The  qualification,  that  questions  of  law  must  ahse,  is  un- 
necessary, as  no  other  questions  can  arise  upon  a  special  verdict  Ante,  §  1185, 
and  cases  cited  in  Voorhies's  Code,  10th  ed.,  p.  394,  note  k. 


TITLE  IIL 

Appeal  to  the  sttpreme  court  from  an  inferior  court 

§  1340. 

Co.  Proc,  §  344,  first  sentence,  amended  by  adding  in  the  second  line,  the 
word,  ^^  final  ^',  and  by  extending  the  provision,  in  general  language,  to  all 
courts,  appeals  from  which  are  not  otherwise  specially  regulated  by  statute. 
See,  as  to  the  city  court  of  Long-Island-City,  L.  1871,  ch.  461,  tit  8,  §  9. 
The  expression,  "  possessing  original  jurisdiction  "  has  been  inserted,  for  the 
purpose  of  excluding  the  court  of  appeals,  from  the  broad  language  used  in 
this  section. 

§  1341. 

Co.  Proc,  part  of  §  331,  and  §  345. 
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(1349. 

Oa  Proc.,  §  344y  second  sentence^  amended  so  as  to  correspond  to  §  1340, 
ante;  also  by  the  omission  of  the  words,  "or  proceeding**,  after  "action"; 
inasmuch  as  appeals  from  orders,  made  in  special  proceedings,  are  f  ally  pro- 
vided for,  in  title  fifth  of  this  chapter.  The  clause,  "  such  appeal  shall  be 
heard  on  a  copy  of  the  papers,  on  which  the  order  appealed  from  was  made*' 
has  also  been  omitted.    See  §  1315,  ante. 

(1S48. 

The  first  sentence  of  this  section  applies  to  these  appeals  the  same  limitation 
of  time,  which  applies  to  appeals  from  orders  made  in  the  supreme  court. 
The  construction  of  the  original  statute,  in  that  respect,  is  quite  doubtful. 
Co.  Proc.,  §  331.  The  last  two  sentences  are  in  accordance  with  the  conclud- 
ing sentence  of  Go.  Proc.,  §  350 ;  although  the  application  of  that  clause  to 
these  appeals  is  questionable. 

§1344. 

Co.  Proc,  §  346,  remodelled  as  requhred  by  L.  1870,  ch.  408,  §§  5,  6,  and  10 
(ante,  §  231) ;  and  so  as  to  conform  to  the  provisions  of  the  next  section. 
The  hearing  of  appeals  in  the  supreme  court  is  provided  for  by  §  1355,  post, 
to  which  this  section  refers. 

§134S. 

This  section  is  a  substitute  for  Go.  Proc.,  §  347,  which  is  very  loose  and 
indefinite,  and  is  sometimes  necessarily  disregarded.  As  respects  the  subse- 
quent proceedings,  the  substituted  section  is  in  accordance  with  Barker  v.  Wing^ 
58  Barb.,  73.  But  the  judgment  or  order  of  the  supreme  court  should  be 
enforced  by  that  court,  so  far  as  it  requires  no  further  proceedings  in  the  court 
below ;  for  instance,  where  it  awards  costs. 


TITLE  IV. 


A/ppeal  to  the  general  term  of  the  supreme  courts  or  of  a  mperior 

city  court 

tl346. 

Ca  Proc.,  §  348>  first  sentence,  amended  so  as  to  include  a  judgment  entered 
upon  the  direction  of  a  judge  of  another  court,  sitting  in  the  supreme  oourtj 
in  pursuance  of  L.  1870,  ch.  408,  §  8 ;  ante,  §  236. 

«1347. 

Co.  Proc,  §  849,  amended  in  the  following  particulars.   In  the  introductory 
sentence,  the  words,  ^  upon  notice  *'  have  been  added,  so  that  it  corresponds,  in 
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that  respect,  to  Go.  Proc,  §  350,  reyised  in  the  next  section.  This  settles  the 
yezed  question,  whether  an  appeal  can  be  taken  from  an  ex  parte  order,  in 
accordance  wijkh  the  weight  of  anthorifcy,  and  the  mode  in  which  a  kindred 
question  is  settled  by  §  1294,  ante.  See  Savage  ▼•  Belyea,  3  How.  Pr.,276; 
Lindsay  t.  Sherman^  5  id.,  308;  Bank  of  Genesee  v.  Spencer,  15  id.,  14; 
Bloodgood  y.  Erie  JRaUway  Go.,  61  Barb.,  273 ;  contra,  Lancaster  v.  Boorman, 
20  How.  Pr.,  421.  The  words  of  the  corresponding  clause  of  the  Code  of  Pro- 
cedure, '' including  proceedings  supplementary  to  the  execution '',  have  been 
dropped  from  the  introductory  sentence ;  and  an  equivalent,  corresponding  in 
phraseology  to  subd.  5,  of  the  original,  and  to  an  expression  in  §  19,  subd.  3, 
ante,  which  includes  those  proceedings,  has  been  introduced  at  the  end  of  the 
section.  In  framing  subd.  2,  the  words,  ''  when  it  sustains  or  overrules  a 
demurrer  "  have  been  omitted,  as. that  subject  is  provided  for  in  §  1349,  post; 
and  a  clause  has  been  added,  in  subd.  2,  forbidding  an  appeal  from  an  order 
granting  or  refusing  a  new  trial  upon  tiie  merits,  where  specific  issues  in  an 
equity  cause  have  been  tried  by  a  jury.  See  §  1003,  ante,  and  note.  Subd.  3, 
4,  and  5  contain  the  substance  of  Go.  Proc^  §  349,  subd.  3  and  4.  Subd.  6  is 
from  the  amendment  to  Go.  Proa,  §  11,  made  by  L.  1865,  ch.  615,  §  1.  It  has 
been  made  to  conform  in  phraseology  to  §  190,  subd.  2,  clause  (6),  ante. 

§1348. 

Go.  Proc,  §  350,  first  clause.  The  provision  requiring  that  the  order  must 
have  been  entered,  and  allowing  the  appellant  to  compel  it  to  be  entered,  is 
covered  by  %  1304,  ante.    The  provision  for  a  stay  is  covered  by  §  1351,  post 

§  1849. 

This  section  covers  that  part  of  Go.  Proc.,  §  349,  subd.  2,  which  was  omitted 
in  firaming  §  1347,  subd.  2,  ante ;  it  also  applies  to  all  other  interlocutory 
judgments,  as  defined  in  §  1201,  ante.  Its  effect,  in  connection  with  preceding 
sections  of  this  act,  is  fully  explained  in  the  note  to  the  next  section. 

§  1850. 

New.  This  section  is  the  complement  of  section  1336,  ante.  It  is  the  last  of 
a  series  of  provisions,  contained  in  this  act,  relating  to  interlocutory  judgments, 
as  defined  in  §  1201,  ante.  In  the  Gode  of  Procedure,  such  judgments  are 
called  orders;  and  they  are  appealable,  as  orders,  under  Go.  Proc.,  §  349, 
subd.  3.  The  mode  of  reviewing  a  determination  upon  an  appeal  thei^from, 
the  effect  of  the  first  and  of  a  second  appeal,  and  of  the  determination  upon 
either,  and  the  proceedings  upon  and  subsequent  to  either  appeal  are  now  veiy 
obscure ;  nearly  every  point  of  practice,  arising  thereupon,  being  unsettled. 

The  object  of  this  section,  and  others  in  pari  materia,  is  to  provide  a  clear 
and  intelligible  method  of  reviewing  an  interlocutory  judgment,  in  a  oaae 
where  it  can  be  reviewed,  and  of  taking  final  judgment  thereupon,  either  before 
or  after  the  decision  of  an  appeal  therefrom,  or  without  an  appeal,  as  the  case 
requires.  The  following  is  a  brief  resum6  of  the  entire  scheme.  Section  1001, 
ante,  provides  for  a  motion  at  general  term  for  a  new  trial,  where  an  interlocu- 
tory judgment  has  been  rendered,  after  the  trial  of  an  issue  of  fact;  substantially 
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18  provided  in  Co.  Procu,  §  268,  since  the  amendment  of  1867.  This  provision 
rektes  principally,  if  not  exclusively,  to  equity  causes.  Section  1227  provides 
for  taking  final  judgment,  after  the  denial  of  such  a  motion.  .Section  1222 
points  out  the  mode  of  taking  final  judgment,  after  interlocutory  judgment, 
rendered  upon  the  trial  of  an  issue  of  law,  where  no  issue  of  fact  remains  to 
be  tried.  It  is  applicable  to  a  case,  where  judgment  has  been  rendered  upon 
a  demurrer,  relating  to  the  entire  merits,  in  either  a  legal  or  an  equitable  action* 
Section  1336  allows  an  appeal,  from  such  a  judgment,  to  be  taken  directly  to 
the  court  of  appeals,  where  the  appellant  does  not  complain  of  the  subsequent 
proceedings,  upon  which  final  judgment  has  been  rendered ;  and  §  1350  (this 
section)  provides  for  the  review  of  those  proceedings,  upon  an  appeal  to  the 
general  term,  and  for  a  review  of  the  interlocutory  judgment  by  the  court  of 
appeals,  upon  an  appeal  from  the  decision  of  the  general  term,  founded  upon 
objections  to  the  subsequent  proceedings.  Section  1220  allows  the  action  to 
be  severed,  where  issues  of  fact  and  issues  of  law  arise,  upon  separate  and  discon- 
nected causes  of  action ;  and  §  1221  provides  for  taking  final  judgment,  where 
issues  of  law  and  issues  of  fact  arise,  under  such  circumstances  that  the  action 
cannot  be  severed.  Section  1224  requires  the  general  term,  upon  an  appeal 
&om  an  interlocutory  judgment,  rendered  upon  a  demurrer,  to  render  final  judg- 
ment^ unless  issues  of  fact  remain  to  be  disposed  of,  or  the  defeated  party  is 
allowed  to  amend.  Finally,  §  1230  providpj  ibr  taking  final  judgment,  upon 
an  interlocutory  judgment  in  a  case  not  otherwise  specially  provided  for ;  and 
§  1316  provides  that  an  interlocutory  judgment  must  always  be  reviewed  by 
the  court  of  appeals,  upon  an  appeal  from  the  final  judgment,,  where  the  proper 
specification  is  contained  in  the  notice  of  appeal,  although  the  time  to  take  a 
separate  appeal  from  the  interlocutory  judgment  has  expired.  These  provisions 
cover,  it  is  believed,  every  case  which  can  possibly  arise,  where  an  interlocutory 
jndgment  is  rendered,  either  upon  a  demurrer,  or  in  an  equity  cause.  Many  of 
the  questions,  arising  in  such  cases,  are  now  very  difficult  of  solution ;  especially 
where  an  appeal  to  the  general  term  is  taken  from  an  interlocutory  judgment, 
or,  as  the  Code  of  Procedure  styles  it,  an  "  order  ",  which  "sustains  or  overrules 
ft  demurrer''.  The  court  of  appeals  has,  however,  explicitly  declared  that  it 
will  not  entertain  an  appeal  from  an  "order''  of  the  general*  term,  made  in 
such  a  case ;  but  that  final  judgment  in  the  action  must  be  rendered,  before  the 
questions  arising  upon  the  demurrer  can  be  brought  before  that  tribunal,  in 
any  form.  Ferris  v.  Apsinwall,  10  Abb.,  N.  S.,  137 ;  Ayres  v.  We8ter7t  R.  R.  Co.^ 
46  X.  Y.,  260 ;  People  v.  Bmedici,  47  id.,  667 ;  Barker  v.  Cocks,  50  N.  Y.,  689. 
And  where,  after  an  affirmance,  by  the  general  term,  of  an  "  order  "  overruling 
ft  demurrer  to  the  complaint^  the  defendant  refused  to  avail  himself  of  the 
privilege  to  amend,  and  final  judgment  against  him  was  consequently  rendered 
by  the  special  term,  it  was  held  that  no  appeal  would  lie  to  the  court  of  appeals, 
unlal  the  judgment  of  the  special  term  had  "  passed  under  the  review  of  the 
general  term".    Potter  v.  Van  Vranken,  36  N.  Y.,  619. 

The  practical  inconveniences  of  these  rulings,  in  connection  with  the  unquali- 
fied right  of  appeal  to  the  general  term,  are  very  great.  The  provision,  upon 
which  the  question  arises,  was  added  to  the  Code  of  Procedure,  in  the  year  1851. 
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Apparently,  the  object  of  the  legislature,  in  enacting  it,  was  to  enable  a  party, 
who  is  defeated  npon  the  argament  of  a  demurrer,  to  stay  the  trial  of  the  issues 
of  fact,  until  the  questions  of  law,  which  may  render  the  trial  unnecessary,  are 
finally  settled,  upon  the  appeal  from  the  decision  of  the  demurrer.  Bnf^  eri- 
dently,  this  object  cannot  be  fully  accompliahed,  unless  the  party,  who  is  defeated 
at  the  general  term,  has  the  right  to  go  directly  to  the  court  of  appeals.  If, 
therefore,  there  is  any  sufficient  reason  for  allowing  an  appeal  to  the  general 
term  before  final  judgment,  upon  the  same  principle  a  like  appeal  should  te 
allowed  to  the  court  of  appeals.  As  the  statute  now  stands,  whenever  a  quest- 
ion of  law  arises  upon  a  demurrer,  which  is  ultimately  to  go  to  the  court  of 
appeals,  a  partial  review  of  the  decision  thereupon  is  of  little  practical  use,  to 
either  the  successful  or  the  defeated  party ;  but  it  introduces  into  the  subse- 
quent proceedings  an  element  of  confusion,  of  which  one  manifestation  appears, 
in  the  doubt  respecting  the  proper  mode  of  bringing  the  question  before  the 
court  of  last  resort  It  is  now  a  common,  and  apparently  the  correct  practice, 
to  take  an  appeal  from  the  special  term  to  the  general  term,  from  a  decision 
upon  a  demurrer,  as  if  it  was  an  order;  and  then,  after  the  decision  of  the 
general  term,  to  appeal  again  to  the  same  term,  from  the  judgment  entered 
upon  its  decision ;  either  directly,  or  in  connection  with  an  appeal  from  a  judg- 
ment, entered  upon  the  other  issues. 

These  evils  clearly  call  for  some  remedy ;  and  perhaps  the  true  remedy  would 
be  to  abolish  entirely  appeals  from  interlocutory  judgments.  But  that  question 
is  for  the  consideration  of  the  legislature ;  such  a  course  would  have  been  too 
revolutionary,  to  warrant  its  adoption  in  this  Sevision.  On  the  other  hand,  it 
is  not  expedient  to  propose  the  extension  of  the  jurisdiction  of  the  court  of 
appeals,  to  this  class  of  cases.  The  sections,  referred  to,  have  therefore  been 
prepared,  as  the  best  practicable  remedy  for  the  existing  inconveniences.  They 
prevent  double  appeals  ;  and  they  so  extend  the  powers  of  the  general  term, 
that  it  can  often  do  complete  justice  to  the  parties,  without  sending  the  case 
back  to  the  special  term ;  not  only  when  the  question  arises  upon  a  demurrer, 
but  where  other  interlocutory  judgments  are  brought  before  it  But  this 
measure  of  relief  is  only  partial ;  and,  possibly,  the  time  will  come,  when  the 
legislature  will  think  proper  to  abcdish  all  appeals  to  the  general  term,  from 
interlocutory  judgments;  or  to  direct,  or  to  permit  the  court  to  direct,  that  a 
demurrer  be  heard  in  the  first  instance  at  general  term,  whenever  it  is  not 
attacked  as  frivolous.  The  latter  expedient  was  adopted,  with  respect  to  the 
superior  court  of  Buffalo,  at  its  organization,  and  has  ever  since  prevailed 
therein.    See  L.  1854,  ch.  96,  §  23;  and  L.  1870,  ch.  313,  §  (5 ;  ante,  §  297. 

§  1851. 

The  first  sentence  of  this  section  is  from  Go.  Proc,  §  332,  modified  so  as  to 
require  the  service  of  a  copy  of  the  judgment  or  order,  in  addition  to  notice 
thereof  The  remainder  embodies,  in  connection  with  the  next  section,  the  pro* 
visions  of  Co.  Proc,  §  348,  second  sentence,  and  §  350,  last  sentence ;  recon- 
structed so  as  to  remove  some  obscurities,  but  unchanged  in  substance. 
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§1SS9. 

From  Go.  Proa,  §  348,  as  explained  in  the  note  to  the  last  section. 

§ 1SS3. 

New ;  in  general  accordance  with  Bale  50.  The  first  sentence  recognizes 
the  common  practice  of  settling  a  case  after  the  appeal  is  taken ;  and  it  is  so 
framed  as  to  correspond  to  the  provisions  of  §§  994  and  998,  ante,  where  a 
cue  is  not  necessary. 

§1354. 

New.  The  note  to  §  1317,  ante,  refers  to  the  erroneous  practice,  which  that 
section  prohibits,  of  entering  two  judgments  for  the  same  relief,  where  a  judg- 
ment is  affirmed.  The  first  sentence  of  this  section  is  designed  to  prohibit  an 
error  of  the  opposite  description ;  namely,  that  of  making  one  judgment-roll 
answer  for  two  judgments.  It  was  held,  in  Eno  v.  Crooke,  6  How.  Pr.,  462, 
that,  where  a  judgment  in  the  same  court  is  affirmed,  it  is  proper  to  attach  the 
jndgment  of  affirmance  to  the  original  judgment-roll,  on  file ;  and,  apparently, 
this  practice  is  sanctioned  by  De  Agreda  y.  Mantel,  1  Abb.  Pr.,  130.  These 
cases  are  cited  in  Yoorhies's  Code,  10th  ed.,  528,  as  establishing  the  correct 
rnle.  It  is  believed  that  the  general  practice  is  in  accordance  with  this  section. 
Bat,  if  the  rule,  laid  down  in  the  two  cases  mentioned,  is  followed  in  any  pai*t 
of  the  State,  it  should  be  expressly  abrogated;  as  such  a  practice  is  wholly  un- 
necessary, and  must  ultimately  lead  to  difficulty.  For,  if  the  original  judgment- 
roll  is  refiled,  as  of  the  new  date,  it  is  thenceforth  out  of  its  place,  and  a  grave 
question  arises  respecting  its  lien ;  while,  if  the  judgment  of  affirmance  is 
amply  attached  to  it,  .without  refiling  it,  the  record  of  that  judgment  is  out  of 
its  place,  and,  when  it  awards  costs,  questions  of  a  similar  character  arise, 
respecting  the  mode  of  docketing  it,  and  its  lien. 

§1S55. 

Substituted  for  so  much  of  Co.  Proc,  §§  34?  and  348,  as  applies  to  the  hearing 
of  this  description  of  appeals,  and  of  those  provided  for  in  title  3,  ante ;  this  sec- 
tion being  made  applicable  to  the  latter,  by  §  1344,  ante.  The  amendments  are 
chiefly  those  which  are  necessary  to  adapt  the  section  to  the  provisions  of  L. 
1870,  ch.  408,  particularly  §§  6  and  10 ;  ante,  §  231. 


TITLE  V. 

Appeal  from  a  final  determination  in  a  special  proceeding. 

[Pbeiihikary  Note.  —  This  title  contains  only  general  provisions,  relating 
to  appeals  in  special  proceedings;  leaving  those  which  apply  exclusively  to 
particular  kinds  of  special  proceedings,  to  be  treated,  in  connection  with  the 
other  provisions  upon  the  same  subject,  in  one  or  more  of  the  chapters  which 
will  complete  the  Code  of  Bemedial  Justice. 

The  principal  efiect  of  this  title  is  to  substitute  an  appeal  for  the  writ  of  cer- 
tiorari, as  the  mode  of  procuring  a  review  of  a  determination,  in  a  special  pro- 
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ceedisgy  commenced  in  a  court  or  before  a  judge,  in  accordance  with  the  policy 
of  L.  1854,  ch.  270,  and  the  general  spirit  of  the  Code  of  Procedure.  The 
question  presents  itself,  whether  an  appeal  cannot  properly  be  substituted  for  a 
writ  of  certiorari,  in  every  case  where  the  action  of  any  body,  exercising  judi- 
cial or  quasi  judicial  functions,  is  to  be  reviewed.  But  such  a  change  would 
require  the  enactment  of  several  new  and  carefully  prepared  provisions;  because, 
in  the  greater  number  of  the  cases  referred  to,  the  jurisdiction  of  the  supreme 
court  is  rather  supervisory  or  visitatorial,  than  strictly  appellate ;  and  a  certio- 
rari is  not  a  writ  of  right] 

§  1S5«. 

L.  1854,  ch.  270,  §  1,  first  clause  (4  Edm.,  681 ;  5  id.,  133 ;  omitted  from  5th 
ed.,  B.  S.),  extended  to  the  city  court  of  Brooklyn,  and  the  superior  court  of 
BuiTalo ;  and  amended  by  substituting  the  words,  "  final  order  affecting  a  sub- 
stantial righf ,  in  place  of  ^^  judgment,  order,  or  final  determination  ",  so  as  to 
make  the  phraseology  of  this  section  correspond  to  that  of  §  190,  ante. 
The  last  paragraph  of  the  section  is  one  of  the  provisions,  framed  for  the  pur- 
pose of  superseding  the  remedy  by  certiorari,  as  stated  in  the  preliminary  note 
to  this  title. 

§  1S57. 

Substituted  for  so  much  of  Go.  Proc,  §  344,  second  sentence,  as  relates  to 
special  proceedings.  See  §  1342,  ante,  and  the  note  thereto.  The  scope  of  the 
section  has  been  expanded,  so  as  to  include  all  final  orders  in  special  proceed- 
ings, appeals  from  which  are  not  otherwise  provided  for.  See  the  preliminary 
note  to  this  title. 

§13S8. 

From  Co.  Proc,  §  329,  applied  to  this  class  of  appeals  by  §  2  of  the  act  of 
1854.  The  last  clause  has  been  added.  See  §  1301,  ante.  The  remainiog 
sections  of  the  Code  of  Procedure,  which  are  made  applicable  to  these  appeals 
by  §  2  of  the  act  of  1854,  are  covered  by  the  general  provisions  of  title  1, 
ante;  except  §  332,  prescribing  the  time  within  which  the  appeal  must  be 
taken,  for  which  provision  is  made  in  the  next  section. 

§  1359. 

From  Co.  Proc,  §  332 ;  applied  to  these  appeals  by  §  2  of  the  act  of  1854 

§  1860. 

This  section  refers  to  §§  1351, 1353, 1354,  and  1355,  ante.  But  special  pro- 
vision will  be  made,  in  the  appropriate  place,  in  one  of  the  chapters  which  will 
complete  the  Code  of  Remedial  Justice,  respecting  a  stay  of  proceedings,  etc, 
upon  appeals  from  determinations,  in  habeas  corpus  cases^  and  the  like.  And 
see,  ante,  §§  1313  and  1314. 

i  1361. 

New.  The  second  sentence  is  intended  to  apply,  to  these  appeals,  the  appro- 
priate provisions  of  this  act,  which  are  in  terms  confined  to  actions. 
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CHAPTER  Xm. 

EXECUTIONS. 


I 


TITLE        I. —  FOBMB  OF   KXEOUnON  ;   TIMB  and   MANNEB  of  IBSTJmO  AN  EXE 

OUnON ;    GENERAL  DUTIBS  AND  LUBILITIES  OF  OFFIOEBS. 

TITLE    n. —  ExECJunoN  aqainbt  peopeett. 
TITLE  in. — Execution  againbt  the  pebson. 

TITLE  I. 

Forms  of  executixm  ;  time  and  manner  of  issuing  an  execution ; 

gcTieral  dvMes  and  liabiliUes  of  officers. 

i  1363. 

The  first  sentence  has  been  taken  from  the  commencement  of  Oo.  Proc, 
1 289.  The  remainder  has  been  taken  from  2  B.  S.,  864^  Part  8,  ch.  6,  tit  5,  §g 
11  and  12  (8  R  S.,  5th  ed.,  648 ;  2  Edm.,  877),  with  amendments,  chiefly  intended 
to  adapt  the  provision  to  §§  172  and  178,  ante;  except  that  tiie  provision,  au- 
thorizing '^  any  judge  thereof  in  vacation  "  to  make  the  special  appointment 
provided  for,  has  been  omitted,  and  the  third,  fourth,  and  fifth  sentences  have 
been  added* 

§  1363. 

2  E.  S.,  864,  Part  8,  ch.  6,  tit  5,  §  10  (8  R  S.,  5th  ed.,  643;  2  Edm.,  :^77). 

f  1304. 

Oo.  Proa,  §  286,  amended  by  increasing  the  classes  to  four,  as  convenience 
and  the  phraseology  of  other  portions  of  this  act  require,  and  by  omitting  the 
provision  covered  by  §  24,  ante. 

f  1365. 

Prepared  as  a  substitute  for  the  first  three  sentences  of  Oo.  Proa.  §  287,  the 
remainder  of  the  section  being  covered  by  §§  1206  and  1242,  ante.  The  prin- 
cipal change  consists  of  the  substitution  of  the  fourth  sentence  of  this  section, 
for  the  provision  that  an  execution  for  a  chattel  must  issue  to  the  county 
where  it  is  situated ;  which  is  impossible,  in  a  case  where  the  chattel  has  been 
removed  out  of  the  State,  and  inconvenient,  in  many  cases  where  it  has  not 
been  so  removed.  Literally  construed,  the  provisions  of  the  original  would 
prevent  the  damages  or  coQts,  in  ejectment  or  replevin,  from  being  collected  in 
any  county,  except  where  the  property  is  situated.  The  possibility  of  such  a 
result  has  been  avoided  by  §  1878,  post. 
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i  1866. 

Go.  Proa,  the  introdnctory  clause  of  §  289,  consolidatied  with  id«,  §  290 ;  omit- 
ting provisions,  which  relate  to  particular  kinds  of  executions,  and  are  there- 
fore taken  into  subsequent  sections  of  this  title,  and  those  which,  although 
they  relate  to  executions  generally,  are  covered  by  provisions  contained  else- 
where in  this  act ;  such  as  the  provision,  designating  the  officer  to  whom  the 
execution  is  to  be  directed,  which  is  in  §  1362,  ante ;  and  the  requirement 
that  the  execution  must  be  subscribed  by  the  party  or  his  attorney,  which  is 
in  g  24,  ante.  Section  289  of  the  Oode  of  Procedure  is  obscure,  and  cannot 
always  be  obeyed,  in  consequence  of  its  applying,  to  executions  generally,  certain 
provisions  which  are  applicable  only  to  executions  in  particular  cases. 

§  1367. 

This  section  contains  the  provisions,  necessary,  in  the  .case  which  it  ooverai. 
Section  289  of  the  Gode  of  Procedure  is  so  drawn  that  its  requirements  cannot 
be  followed,  in  the  case  referred  to. 

§  1368. 

The  first  sentence  of  this  section  takes  in  the  omitted  provisions,  relating  to 
executions  for  the  collection  of  money,  referred  fco  in  the  note  to  the  last  sec- 
tion; they  are  consolidated  with  2  R  S.,  364,  Part  3,  ch.  6,  tit.  5,  §  9  (3  B.  S., 
5th  ed.,  643;  2  Edm.,  377),  as  amended  by  L.  1844,  ch.  324.  The  consolidated 
provision  has  been  amended,  so  as  to  dispense  with  an  indorsement  upon  an 
execution;  which  was  doubtiess  the  intention  of  the  firamers  of  the  Code  of 
Procedure.  The  third  sentence  is  new,  intended  to  cover  the  case  where  some 
of  the  persons,  against  whom  the  judgment  is  rendered,  are  merely  formal 
parties. 

§  1869. 

Go.  Proc.,  §  289,  part  of  the  introductory  sentence,  and  subd.  1 ;  amended  so 
as  to  avoid  any  clashing  with  various  other  provisions,  such  as  §§  706, 707,  and 
779,  a^te.  The  provision,  requiring  an  execution  for  the  collection  of  money 
to  state,  always,  that  the  judgment  has  been  docketed  in  the  county,  has  been 
retained ;  although,  where  it  is  against  the  person,  or  is  intended  to  affect  only 
personal  property,  the  formality  is  useless ;  and  it  has  been  said  that,  in  the  latter 
case,  the  courts  will  sustain  the  execution,  although  the  judgment  has  not  been 
docketed.    Stephens  v.  Browning,  1  Gode  Bep.,  123. 

§  1370. 

See  §§  707  and  708,  ante. 

§  1371. 

Co.  Proa,  §  289,  subd.  1. 

§  1379. 

Go.  Proc.,  g  289,  subd.  8,  amended  by  the  addition  of  the  second  sentence. 
In  practice,  executions  against  the  person  almost  invariably  contain  the  recital, 
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which  thk  amendment  will  make  necessary ;  and  it  seems  proper  that  they 
shoold  be  required  always  to  do  so.  Such  a  recital  will  direct  the  attention  of 
the  judgment  debtor,  or,  where  §  597,  ante,  is  applicable,  of  hid  bail,  to  the 
execution  against  property;  and  enable  him  or  them  the  more  readily  to  obtain 
an  order  to  stay  proceedings,  or  other  relief,  if  any  objection  can  be  taken  to 
the  proceedings  anterior  to  tiie  execution  against  the  persoA.  See  §§  598-601, 
ante,  and  §  1489,  post. 

i  1373. 

Substituted  for  Go.  Proa,  §  289,  subd.  4.  The  first  sentence  of  this  section 
contains  the  corresponding  provision  of  §  289  of  the  Oode  of  Procedure.  The 
second  and  third  sentences  contain  all  of  the  remainder  of  that  subdiyision  which 
it  is  desirable  to  retain  in  this  chapter ;  and  also  a  clause  designed  to  apply 
this  section  to  the  case  where  an  execution,  in  an  action  included  within  the' 
terms  of  this  section,  may  issue  against  the  person.  The  proceedings  in 
replcTin,  ejectment,  etc,  will  be  regulated  in  one  of  the  chapters  which  will 
complete  the  Code  of  Bemedial  Justice  ;  wherein  the  necessary  provisions  will 
be  made  for  executions  in  special  cases,  as  where  property  replevied  cannot  be 
returned,  etc 

f  1374. 

New ;  intended  chiefly  to  provide  for  judgments  in  equity  causes,  where  dif- 
ferent rights  are  to  be  enforced,  on  the  part  of  either  the  plaintiffs  or  the 
defendants ;  but  covering,  also,  cases  where  different  sums  are  recovered  by  way 
of  damages. 

f  1375. 

Co.  Proc,  §  283,  amended  by  omitting  the  clause  relating  to  the  personal 
representatives,  which  is  covered  by  the  next  section. 

f  1376. 

New!  The  object  of  this  section  is  to  avoid  the  necessity  of  a  scire  facias, 
which  is  now  required,  in  case  of  the  judgment  creditor's  death.  Ireland  v. 
LUchfieldy  8  Bosw.,  634 ;  Thurston  v.  Eingy  1  Abb.  Pr.,  126 ;  Wheeler  v.  Dahiny 
12  How.  Pr.,  637 ;  Jay  v,  Martine,  2  Duer,  654 ;  Cameron  v.  Young,  6  How. 
Pr.,  372. 

§  1377. 

Co.  Proc,  part  of  §  284. 

§  1378. 

Co.  Proc,  part  of  the  same  section,  amended  by  confining  the  last  sentence 
to  the  case  of  a  money  judgment,  in  accordance  with  the  manifest  intent  of 
the  original. 

§  1379. 

2  B.  S.,  368,  Part  8,  ch.  6,  tit.  5,  §  27  (3  R  &,  5th  ed.,  649 ;  2  Edm.,  881), 
modified  as  required  by  ttie  next  two  sections.    This  provision  is  important,  in 
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Older  to  save  the  year  from  the  operation  of  the  yarioiifl  proTisions  relative  to 
the  limitation  of  time;  ex.  gr.,  §  11^0,  ante. 

§  1380. 

L.  1850,  ch.  295  (3  B.  S.,  5th  ed.,  642;  4  Ednu,  634) ;  entirely  remodelled,  and 
amended  so  as  to  settle,  in  connection  with  §§  1375  and  1377,  ante,  varionB 
doubts,  particularly  the  conflict  of  authority  upon  the  questions  whether  an 
order  is  necessary,  when  an  execution  is  issued  within  five  years ;  and  whether 
it  must  be  obtained  from  the  court,  as  well  as  from  the  surrogate.  The  latter 
question  was  definitively  settled,  in  the  affirmative,  by  Marine  Bank  of  Chieago 
V.  Van  Brunt,  49  N.  Y.,  161,  a  ruling  which  is  incorporated  into  the  statute, 
by  this  section.  As  the  opinion,  in  that  case,  not  only  holds  that  the  personal 
representatives  are  necessary  parties  to  the  proceedings  in  the  surrogate's  court, 
but  also  assigns  reasons,  for  requiring  the  action  of  that  court,  which  imply  that 
personal  representatives  must  have  been  appointed,  the  words,  "has  duly 
granted  *\  etc,  have  been  inserted,  in  place  of  '^  has  jurisdiction  to  grant ",  etc; 
and,  in  place  of  an  order  of  the  surrogate's  court,  a  decree  hsa  been  substituted, 
for  reasons  explained  ip  the  note  to  the  next  section. 

§  1381. 

This  section  is  new;  except  that  the  act  of  1850  empowers  the  surrogate, 
<<on  sufficient  cause  shown'',  to  grant  leave  to  issue  the  execution.  The 
opinion,  in  Marine  Bank  of  Chicago  v.  Van  Bruni,  cited  in  the  note  to  the  last 
section,  expressly  states  that  the  personal  representatives  and  the  terre-tenants 
are  necessary  parties,  to  the  proceedings  before  the  surrogate ;  and  it  would 
seem  that  they  are  also  necessary  parties,  to  the  proceedings  in  the  court 
wherein  the  judgment  was  rendered.  It  is  evident  however,  that  the  judg- 
ment creditor  will  often  be  greatly  embarrassed,  in  bringing  them  in ;  indeed, 
•ases  will  occur  where  it  is  practically  impossible  to  do  so,  in  the  present  condi* 
tion  of  the  statute,  as  expounded  by  the  courts.  The  chief  difficulty  will  oocar 
when  some  of  the  persons  to  be  aiTected  reside,  or  are  even  sojourning,  without 
the  State;  and  this  section  has  been  prepared  chiefly  for  the  purpose  of  over- 
coming it  Snbd.  1  requires  no  special  explanation.  Subd.  2  confers,  upon 
the  surrogate's  court,  jurisdiction  in  the  matter,  to  be  exercised  by  petition 
and  citation,  resulting  in  a  decree.  The  proceedings,  so  taken,  will  be  regu- 
lated in  the  chapter  relating  to  surrogates'  courts,  which  will  contain  ample 
provisions  for  serving  citations  upon  non-residents,  etc.,  by  publication.  It 
was  deemed  preferable  to  provide  for  the  case  in  this  manner,  rather  than  by 
special  directions  for  service,  etc.;  not  only  for  the  sake  of  simplicity,  uni- 
formity, and  efficiency,  but  also  because,  inasmuch  as  it  is  a  special  proceeding 
against  new  parties,  brought  in  a  different  court,  a  constitutional  difficulty  may 
arise,  unless  regular  legal  process  is  resorted  to.  As  the  opinion,  in  Marine 
Bank  of  Chicago  v.  Van  Brunt,  states  that  the  surrogate  may  adjust  equities) 
and  provide  for  a  proper  distribution  of  assets,  a  provision  will  be  inserts,  in 
the  chapter  relating  to  surrogates'  courts,  allowing  the  surrogate  to  require 
an  account  from  an  executor  or  administrator,  in  a  special  proceeding  of  this 
character.  Even  with  these  amendments,  the  double  proceedings  are  harsh 
262 


CHAP,  xm,]  NOTBa  §g  1382-1388. 

to  the  jndgment  creditor^  and  will  sometimes  be  unduly  oppiessiYe.  See 
Wallace  t.  Swinton  (Ot  App.)^  13  Alb.  L.  J.,  330,  a  case  reported  after  this 
act  had  passed  the  legislature,  which  establishes  rules  substantially  in  accord- 
ance with  this  section. 

§  1383. 

New  in  form;  but  in  aocordanoe  with  the  opinion  of  Andbews,  J.»  in 
€nderfoood  v.  Qreen,  66  N.  T.,  247. 

f  1383. 

This  section  is  new.  It  supplies  a  defect  of  the  Gode  of  Procedure,  as  well 
as  of  the  act  of  1850. 

§  1384. 

2  B.  S.,  369,  Part  3,  ch.  6,  tit.  6,  §  36  (3  E.  S.,  5th  ed.,  650;  2  Edm.,  383), 
amended  so  as  to  apply,  also,  to  equity  causes. 

f  1385. 

Id.,  §  39,  amended  by  giving  an  action  also  to  the  judgment  debtor,  in 
accordance  with  the  apparent  equity  of  the  case,  and  the  dictates  of  public 
policy, 

i  1386. 

Id.,  §  40.  It  has  been  held  that  the  sheriff  ^s  omission  to  return  an  execution 
does  not  affect  the  purchaser's  title.  Phillips  v.  Scheffer,  7  N.  Y.  Sup.  Gt. , 
347. 

$  1387. 

Id.,  §  41. 

$  1388. 

2  B.  S.,  374,  Part  3,  ch.  6,  tit.  5,  §§  65  and  66  (3  B.S.,  5th  ed.,  656 ;  2  Edm., 
388) ;  omitting  the  last  half  of  §  65,  and  the  corresponding  provision  of  §  66, 
which  are  provided  for  in  §  1475,  post ;  and  amended,  by  providing  for  dis- 
qualification, generally,  instead  of  only  for  '*  removal  from  office  *',  and  by 
adding  the  concluding  sentence,  to  prevent  any  clashing  of  this  section,  with 
the  provisions  of  §  1475,  post,  and  others,  like  §§  184-189,  ante. 


TITLE  II. 

Execution  against  property. 


I  Abticlb  1.  Property  exempt  from  levy  and  sale. 

2.  lien  of  an  execution  upon  personal  property ;  levy  npon  and  sale  of  personal 
property.    Rights  of  indemnitors  of  sheriff. 
I  8.  Sale»  redemption,  and  conveyance  of  real  property ;  rights  and  liabilities  of 

persons  interested. 
4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to  enforce  contribution. 
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[Pbeuhinaby  Note. —  The  statutes  revised  intliis  title,  regnlating  pro- 
ceedings under  executions  against  property^  especially  those  relating  to  exemp- 
tions of  real  and  personal  property,  and  the  redemption  of  real  property,  have 
been  passed  at  different  periods  of  time,  during  the  last  half-century.    Some  of 
them  are  confused  and  obscure ;  some  of  doubtful  utility ;  and  some  are  incon- 
sistent with  others.    In  several  instances,  their  express  provisions,  or  the  prin- 
ciples of  law  applicable  thereto,  as  expounded  by  the  courts,  work  unnecessary 
hardship,  and  even  injustice,  not  only  to  the  judgment  debtor,  but  also  to  thir^ 
persons.    The  provisions  of  this  title  will,  it  is  believed,  correct  the  most 
flagrant  of  those  imperfections,  and  all  those  which  could  be  corrected  without 
disturbance  of  the  general  policy  of  the  statutes,  or  giving  rise  to  new  quest- 
ions.   But,  in  order  ix>  render  the  system  clear,  symmetrical,  consistent  and 
just  to  all  parties,  it  would  be  necessary  to  remodel  it  entirely;  and,  in  so 
doing,  to  make  some  fundamental  changes  in  the  policy  of  existing  legislation, 
particularly  that  relating  to  homestead  exemptions,  the  lien  of  judgments  upon 
real  property,  and  the  redemption  of  real  property.    Amendments  of  that 
description  were  regarded  as  being  without  the  scope  of  the  duties  of  the  com- 
missioners.   Even  in  the  attempt  to  improve  the  present  system,  changes, 
which  appeared  to  be  desirable,  were  omitted,  through  a  reluctance  to  open  the 
door  to  greater  evils  than  the  amendments  would  remove.    For  the  original 
statutes,  including  many  of  the  most  objectionable,  have  been  the  subject  of 
repeated  judicial  construction,  whereby  most  of  the  questions  which  can  arise, 
concerning  their  meaning,  and  their  application  to  particular  cases,  have  been 
settled.    As  many  of  these  enactments  are  intended  for  the  guidance  of  men 
unskilled  in  the  law,  it  was  obviously  necessary  to  be  very  cautious  in  amend- 
ing them.    These  considerations  will,  perhaps,  explain  sufficiently  certain  im- 
perfections, which  the  critical  reader  may  discover  in  this  titie.] 


ARTICLE  FIRST. 

PBOPBBTT  BXSICPT  FBOH  LSVY  AKD  SaUB. 

§  1389. 

This  section  is  designed  to  guard  against  a  repeal,  by  implication,  of  pro- 
visions like  L.  1847,  ch.  133,  §  10  (2  R.  S.,  5th  ed.,  630;  3  Edm.,  748);  L. 
1861,  ch.  122,  §  19  (2  R.  S.,  5th  ed.,  784 ;  3  Edm.,  782) ;  L.  1866,  ch.  273,  §  6 
(6  Edm.,  715) ;  L.  1867,  ch.  516 ;  and  various  similar  statutes. 

§  1390. 

2  B.  S.,  367,  Part  3,  ch.  6,  tit  5,  §  22  (3  E.  S.,  6th  ed.,  645 ;  2  Edm.,  380), 
as  amended  by  L.  1860,  ch.  152 ;  with  a  few  additions  to  the  exempted  articles. 
In  subd.  4,  the  word,  "meat**  has  been  substituted  in  place  of  "  pork,  beef  **,  as 
there  seems  to  be  no  reason  why  mutton  should  not  be  exempted,  as  well  as  pork. 
In  the  last  clause  of  the  same  subd.,  the  words,  "  oil,  and  candles  *'  have  been 
added.  In  subd.  6,  the  words,  "  arms  and  accoutrements  required  by  law  to  be 
kept  by  such  person  *'  have  been  omitted ;  they  related  to  the  old  militia  law, 
and  are  now  meaningless.  The  provisions  of  the  existing  law,  relating  to 
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exemption  of  the  unifomia,  armfl,  etc,  of  members  of  the  national  guard, 
belong  in  the  ''military  code";  until  that  statute  is  revised,  they  are  preserved 
by  the  last  section.  In  the  same  subd.,  a  coal  scuttle,  a  lamp,  and  a  candlestick 
have  been  added  to  the  exempted  articles.  Except  as  stated  in  this  note,  the 
original  section,  as  amended  by  the  act  of  1860,  has  been  retained  without  alter- 
ations, although  in  some  respects  it  is  very  faulty. 

i  1391. 

L.  1842,  ch.  157,  §  1,  as  amended  by  L.  1866,  oh.  782  (3  B.  S.,  6th  ed.,  646 ; 
4  Edm.,  626 ;  6  Edm.,  830) ;  also  L.  1858,  ch.  107,  §  1  (3  B.  S.,  5th  ed.,  646 ;  4 
Edm.,  635) ;  consolidated  and  re-arranged,  but  without  materiid  change,  except 
as  follows.  The  word, "  wholly  ",  has  been  added,  after  ''judgment  recovered  ", 
in  order  to  render  final  the  ruling,  in  Hickax  v.  Fay,  36  Barb.,  9,  to  the  effect  that, 
if  the  demand  is  partly  for  the  purchase-money  of  exempted  articles,  and  partly 
for  an  ordinary  debt,  the  exemption  attaches,  as  against  the  entire  demand. 
The  words,  "  one  or  more  articles,  exempt  as  prescribed  in  this  or  the  last  sec- 
tion '^  have  been  substituted  for  the  enumeration  of  the  articles ;  in  order  to 
settle,  in  the  affirmative,  the  disputed  question,  whether  one  article  of  exempt 
property  can  be  levied  upon,  where  the  demand  is  for  the  purchase-money  of 
another  article  of  exempt  property.  See  Hickaz  v.  Fay,  36  Barb.,  9;  Smith  v. 
Slade,  57  id.,  637 ;  Snyder  v.  Davis,  3  N.  Y.  Sup.  Ot,  596 ;  and  Craft  v.  Our- 
tiss,  25  How.  Pr.,  163 ;  which  cases  conflict  upon  this  point.  The  word, 
"  sewing-machine  "  has  been  dropped  from  the  list  of  articles,  exempted  under 
this  section.  Its  insertion,  in  this  statute,  furnishes  a  singular  instance  of 
careless  legislation.  By  L.  1860,  ch.  152,  the  first  subd.  of  §  22  of  the  Be- 
vised  Statutes  is  amended,  so  as  absolutely  to  exempt  a  sewing-machine,  from 
sale  under  an  execution,  when  owned  by  a  householder.  By  L.  1866,  oh.  782, 
the  legislature  amended  the  act  of  1842,  by  adding  a  sewing-machine  to  the  list 
of  articles  exempted  thereby;  but  the  exemptions,  allowed  by  that  act,  do  not 
extend  to  a  debt,  contracted  for  the  purchase  of  articles  which  are  exempt  from 
execution.  As  the  act  of  1842  commences  with  the  phrase,  "  in  addition  to  the 
articles  now  exempted  by  law  from  levy  and  sale  under  execution,  there  shall  be 
exempted'',  etc,  it  would  seem  that  two  sewing-machines,  owned  by  a  house- 
holder^  are  exempt;  one  absolutely,  and  the  other  as  against  all  debts,  except 
those  specially  mentioned  in  the  acts  of  1842  and  1858.  It  is  presumed  that  the 
legislature  intended  to  exempt  only  one  sewing-machine;  and,  adopting  the  cou« 
stmction  most  favorable  to  the  debtor,  the  exempted  machine  has  been  placed 
in  the  list  of  articles  absolutely  exempt  See  subd.  1  of  the  last  section.  It 
will  be  noticed  that  the  expression,  "  demand  for  the  purchase-money ''  has 
beeft  left  unchanged.  It  has  been  held  that  this  expression  does  not  bring, 
within  the  exceptions  of  the  statute,  a  judgment  recovered  against  a  surety, 
upon  a  note  given  for  the  purchase-money  of  an  exempted  article.  Smith  v. 
Slade,  57  Barb.,  687,  approving  Davis  v.  Pedbody,  10  id.,  91.  Obviously,  the 
latter  case  is  erroneously  reported.  The  word,  "  not''  should  be  omitted  from 
the  head  note;  and  "new  trial  granted",  at  the  end,  should  be  "judgment 
affirmed  ".    See  11  Barb.,  p.  vii,  "  Errata  ". 
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§1899. 

New.  It  is  believed,  not  only  that  the  provisions  of  this  section  lesalt  logie- 
ally  from  the  doctrine,  that  a  married  woman  may  hold  property,  and  is  liable 
to  be  sued,  and  to  have  an  execution  issued  against  her  property,  as  if  she 
was  a  single  woman ;  but  that  they  are  also  justified,  upon  the  plainest  princi- 
ples of  the  policy,  which  led  to  the  enactment  of  the  exemption  laws.  At 
present,  it  is  presumed,  her  property  is  entirely  unprotected,  If  she  lives 
with  her  husband ;  because,  although  she  may  in  fad  be  the  householder, 
and  the  person  who  provides  for  the  &mily,  the  law  would  regard  her 
merely  as  a  member  of  her  husband's  family.  It  would  seem  that  there  can  be 
no  objection  to  this  section,  except  that,  where  the  execution  is  against  both 
husband  and  wife,  there  might  be  a  double  exemption  in  the  same  fiamily ;  but 
the  contingency  is  remote,  and  its  consequences  are  not  so  prejudicial  to  justice, 
that  a  measure  so  humane,  and  so  clearly  in  accordance  with  the  policy  of  the 
exemption  laws,  should  be  defeated  by  an  apprehension  of  its  occasionally 
happening. 

f  1S98. 

L.  1864,  ch.  578,  §§  4  and  5  (6  Edm.,  867),  consolidated,  and  amended  by 
including  a  land  warrant,  pension,  uniform,  arms,  etc.,  among  the  articles 
exempt,  for  reasons  which  need,  it  is  believed,  no  explanation. 

§  1394. 

New ;  but  following  the  decision,  in  TUlotson  v.  Wokotty  48  N.  Y.,  188, 
except  in  the  ruling  that  the  proceeds  of  the  judgment  are  exempt  for  a  reason- 
able time.  The  exemption  has  been  made  to  continue  for  one  year,  from 
analogy  to  L.  1850,  ch.  260,  §  5 ;  post,  §  1403. 

§  1393. 

L.  1847,  ch.  85,  §  1  and  part  of  §  2  (3  R.  B.,  5th  ed.,  646;  4  Edm.,  629), 
amended  by  adding  the  words,  *^  or  mortuary  monuments '',  at  the  end  of  the 

section. 

§  1396. 

Id.,  the  residue  of  §  2,  amended  by  adding  the  clause  beginning,  ^  at  least 
three  days  **,  etc. 

§  1397. 

L.  1850,  ch.  260  (3  R.  S.,  5th  ed.,  647;  4  Edm.,  682),  first  sentence  of  §  1, 
consolidated  with  so  much  of  the  concluding  sentence  of  §  2  as  belongs  to  this 
chapter.  The  entire  provision  has  been  remodelled,  so  as  to  remove  obscurities^ 
in  accordance  with  the  supposed  intent  of  the  original.  The  only  material 
changes  are  the  following.  The  words,  ''owned,  and  occupied  as  a  residence, 
by  a  householder^  have  been  substituted  in  plade  of  ''occupied  as  a  resi« 
dence  and  owned  by  the  debtor,  being  a  householder '',  so  as  to  remove  an 
obscurity.  The  words,  "heretofore  designated'*,  etc.,  have  been  inserted, 
because  there  are  some  changes  of  phraseology,  in  the  next  section,  which 
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night  otherwise  afeot  existing  homestead  exemptions.  The  date,  April  80th, 
1850,  is  that  when  the  act  took  effect,  from  which  this  section  has  been  pre- 
pared. The  word,  ^  wholly "  has  been  inserted,  for  the  reason  mentioned  in 
the  note  to  §  1891,  ante.  In  other  respects,  the  essential  phraseology  of  the 
original  proTision  has  been  preserved.  It  has  been  held  that  the  exemption 
does  not  hold,  against  a  judgment  for  tort,  or,  in  favor  of  a  defendant,  for  costs. 
Schouton  y.  Kilmer^  8  How.  Pr.,  527;  Laihrop  y.  Singer,  39  Barb.,  396.  Such, 
probably,  is  also  the  effect  of  Cooh  y.  Newman^  8  How.  Pr.,  523,  although  the 
case  is  obscure.    This  section  corresponds  to  that  construction. 

f  1398. 

Id.,  §  2,  omitting  the  portion  taken  into  the  last  section,  and  amended  by 
substituting  the  words,  *^  exempt  from  sale  by  yirtue  of  an  execution  ^\  in  place 
of  the  words,  **  under  this  act  '^ 

f  1399. 

New.    See  §  1892,  ante,  and  the  note  to  that  section. 

f  1400. 

L.  1850,  ch.  260  (8  B.  S.,  5th  ed.,  647 ;  4  Edm.,  682),  second  sentence  of 
§  1;  amended  by  adding  subd.  1  of  this  section,  so  as  to  make  the  provision 
applicable  to  the  property  of  a  woman. 

f  1401. 

New.  Some  such  proyision  seems  to  be  necessary,  to  ayoid  hardship,  as  the 
priyilege  is  purely  statutory,  and  the  requirement,  that  the  property  must  be 
always  occupied  as  a  residence,  is  imperatiye.  It  is  belieyed  that  the  princi- 
ples of  equity  will  sufficiently  protect  insurance  money,  and  the  like,  without 
any  special  statutory  proyision. 

§  1403. 

New.    See  the  note  to  the  next  section. 

f  1403. 

This  and  the  last  section  are  substitutes  for  the  third,  fourth,  fifth,  and  sixth 
sections  of  the  act  of  1850,  which  read  as  follows: 

^  §  3.  If/in  the  opinion  of  the  sheriff  holding  an  execution  against  such  house- 
holder, the  premises  claimed  by  him  or  her  as  exempt,  are  worth  more  than  one 
thousand  dollars,  he  shall  summon  six  qualified  jurors  of  his  county,  who  shall 
upon  oath,  to  be  administered  to  them  by  such  sheriff,  appraise  said  premises, 
and  if,  in  the  opinion  of  the  jury,  the  property  may  be  diyided  without  • 
injury  to  the  interests  of  the  parties,  they  shall  set  off  so  much  of  said 
premises,  including  the  dwelling  house,  as,  in  their  opinion,  shall  be  worth 
one  thousand  dollars,  and  the  residue  of  said  premises  may  be  adyertised  and 
sold  by  such  sheriff". 

''  §  4.  In  case  the  yalue  of  the  premises  shall,  in  the  opinion  of  the  jury,  be 
more  than  one  tiiousand  dollars,  and  cannot  be  diyided  as  is  proyided  for  in 
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the  last  section^  they  shall  make  and  assign  an  appraisal  of  the  Talne  thereof, 
and  deliver  the  same  to  the  sheriff,  who  shall  deliver  a  copy  thereof  to  the 
execution  debtor,  or  to  some  of  his  family,  of  suitable  age  to  understand  the 
nature  thereof,  with  a  notice  thereof  attached,  that  unless  the  execution  debtor 
shall  pay  to  said  sheriff  the  surplus  over  and  above  one  thousand  dollars  within 
sixty  days  thereafter,  that  such  premises  will  be  sold  **. 

**  §  5.  In  case  such  surplus  shall  not  be  paid  within  the  said  sixty  days,  it 
shall  be  lawful  for  the  sheriff  to  advertise  and  sell  the  said  premises,  and  out  of 
the  proceeds  of  such  a  sale,  to  pay  to  such  execution  debtor  the  said  sum  of  one 
thousand  dollars,  which  shall  be  exempt  from  execution  for  one  year  thereafter, 
and  apply  the  bdance  on  such  execution;  provided,  that  no  sale  shall  be  made 
unless  a  greater  sum  than  one  thousand  dollars  shall  be  bid  therefor,  in  which 
case  the  sheriff  may  return  the  execution  for  want  of  property  ^. 

*^  §  6.  The  costs  and  expenses  of  setting  off  such  homestead,  as  provided 
herein,  shall  be  charged  and  included  in  the  sheriff's  bill  of  costs  upon  the 
said  execution'*. 

The  proceedings,  contemplated  by  those  sections  of  the  act  of  1850,  can, 
it  is  supposed,  be  carried  into  practical  effect,  only  when  the  judgment, 
under  which  the  execution  is  issued,  is  the  first  lien  upon  the  exempt  property, 
and,  if  there  are  subsequent  liens,  when  all  of  them  accrue  under  judgments 
which  are  not  within  tbe  exceptions  of  the  first  or  second  section.  But,  even 
in  case  this  supposition  is  not  correct,  it  is  certein  that,  whenever  those  pro- 
ceedings are  resorted  to,  the  door  is  wide  open  to  gross  abuses,  and  the  measure 
of  justice,  either  to  the  creditor  or  debtor,  may  be  very  scant;  for  there  are 
no  provisions  to  secure  an  impartial  jury,  to  instruct  them  upon  points  of  law, 
to  produce  evidence  before  them,  to  review  their  decision,  to  require  notice  to 
either  party,  or  to  protect  the  righte  of  third  persons;  and  the  money  paid  to 
the  judgment  debtor,  under  §  5,  cannot  be  invested  in  the  purchase  of  a 
new  homestead,  so  as  to  hold  it  against  pre-existing  creditors.  It  has  been 
held,  as  stated  in  the  note  to  section  1397,  ante,  that  a  homestead  exemption 
does  not  hold,  against  various  kinds  of  judgments.  It  has  been  repeatedly  held 
that  the  homestead  law  does  not  prevent  the  lien  of  any  judgment  from  attach- 
ing upon  the  property;  but  only  suspends  its  enforcement,  in  the  cases,  and  for 
the  periods,  specified  therein.  Allen  v.  Cook,  36  Barb.,  374;  &nith  \.BracloeUf 
86  id.,  571.  Probably,  a  mortgage  upon  an  exempt  homestead  is  now  valid, 
whether  it  was  made  before  or  after  the  exemption  took  effect;  but  the  gravest 
questions  arise,  when  such  a  mortgage  is  junior  to  a  judgment  not  within  the 
exceptions  of  the  statute.  See  the  note  to  the  next  section.  In  view  of  these 
principles  of  law,  it  is  easy  to  imagine  that  confusion  and  ruinous  litigation 
may  grow  out  of  an  attempt  to  enforce  the  provisions  of  the  act  of  1850,  where 
'  there  is  a  series  of  mortgages  or/judgments,  whose  priorities  of  lien,  under  the 
general  law,  differ  from  their  priorities  of  remedy  under  that  act  The  substi- 
tuted section  appears  to  provide  adequately  and  justly  for  all  possible  cases, 
and  to  be  preferable  to  the  provisions  of  the  act  of  1850,  even  where  there  is 
only  one  judgment  In  that  case,  if  the  judgment  debtor  desires  to  avoid  the 
expense  of  the  proceedings,  contemplated  by  section  1402,  ante,  he  can  generally 
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rednoe  the  quanidty  of  land  exempted,  to  the  amount  allowed  bj  law,  in  the 
modepieaoribed  in  the  next  section. 

§  1404. 

New ;  intended  as  a  sabetitate  for  the  last  sentence  of  §  1  of  the  act  of  1850, 
which  reads  as  follows :  ^  And  no  release  or  waiver  of  such  exemption  shall  be 
yalid,  unless  the  same  shall  be  in  writingi  subscribed  by  such  householder,  and 
aoknowledged  in  the  same  manner  as  conveyances  of  real  estate  are  by  law 
required  to  be  acknowledged ''.  It  wiU  be  seen  that  the  substitute  applies  to 
exempt  burying  grounds,  as  well  as  homesteads,  and  forbids  the  debtor  to  waive 
the  exemption  in  &vor  of  a  particular  creditor,  or  to  incumber  the  exempt 
property  by  mortgage.  It  was  held,  in  Harper  v.  Leal^  10  How.  Pr.,  ^76,  and 
in  KneeUJe  v.  Newcomb,  31  Barb.,  169 ;  S.  C,  on  appeal,  22  N.  Y.,  249,  that  an 
agreement  to  waive  an  exemption,  when  made  as  part  of  the  transaction  out  of 
which  the  indebtedness  arose,  is  void  as  against  public  policy.  In  Smith  v. 
Bracheit,  36  Barb.,  571,  it  was  held  that  a  homestead  exemption  may  be  waived 
by  a  separate  instrument,  executed  simultaneously  with  a  mortgage  given  to 
secure  a  precedent  debt,  and  accompanied  with  the  surrender  of  collateral 
securities;  but  that  such  a  waiver,  in  favor  of  the  mortgagee,  operates  to  dis- 
charge the  exemption,  so  as  to  let  in  the  lien  of  a  prior  judgment  The  general 
principle,  to  be  deduced  from  these  cases,  is  that  public  policy  forbids  the 
waiver  of  an  exemption,  in  favor  of  any  particular  creditor,  to  the  exclusion  of 
others.  The  prohibition,  against  incumbering  the  property  by  mortgage,  rests 
upon  the  same  principle,  and  is  for  the  benefit  of  the  debtor's  family,  asweU  as 
his  general  creditors.  The  homestead  is  intended  to  be  secured  to  the  family 
against  creditors  of  every  description;  and,  if  the  debtor  can  use  it  as  a  fand 
upon  which  he  may  contract  new  debts,  the  policy  of  the  statute  will  be  frus- 
trated, for  the  creditor  will  exact  such  security.  Again,  even  if  the  doctrine  of 
Smith  V.  Brackett  is  not  law,  the  practical  result  appears  to  be  very  nearly  the 
same,  if  the  mortgage  is  foreclosed;  for  the  priority  of  the  mortgage,  as  against 
existing  judgments,  depends  upon  the  life  of  the  debtor,  or  his  continuing  to 
own  the  property,  and  occupy  it  as  a  residence ;  and,  inasmuch  as  the  home- 
stead law  only  suspends  the  enforcement  of  the  judgment  lien,  without  affect- 
ing its  validity,  a  foreclosure  sale,  by  divesting  the  debtor  of  his  title,  lets  in 
the  lien  upon  the  property.  But  these  objections  do  not  apply  to  a  general 
discharge  of  the  exemption ;  and  this  State  has  never  adopted  the  principle, 
that  a  man  shall  not  thus  discharge  his  property.  Many  cases  may  occur, 
where  he  desires  to  do  so ;  either  wholly,  as  when  he  wishes  to  improve  his  • 
credit;  or  as  to  part  of  the  property,  as  when  he  wishes  to  avoid  a  conflict  with 
a  creditor,  who  insists  that  he  has  exempted  too  much,  or  to  devote  a  part  to 
some  other  purpose,  without  endangering  the  exemption  of  the  remainder. 
There  appears  to  be  no  direct  mode,  under  the  original  statute,  to  effect  such  a 
waiver.  This  section,  therefore,  not  only  settles  doubtfdl  questions,  in  aocord- 
{^uce  with  the  general  policy  of  the  exemption  laws,  but  also  supplies  a  serious 
defect  in  their  provisions. 
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ABTICIiE  SECOND. 

Lm  OV  AN  EZBCDTIOH  T7F0K  FSB80NAL  PbOFBBTT  ;  LETT  UFOH  AND  BaUB  OF  FBBflOElUL 

Pbofbbtt:  Biohtb  of  Indbmnitobs  of  Shbbiff. 

§  1409. 

2  R  S.,  365,  Part  3,  ch.  6,  tit  5,  §  13  (3  R.  &»  5th  ed.,  644;  2  Ednu,  379), 
amended  so  as  to  correspond  to  §  1411,  post  See  Hathaway  y.  HmoeU^  54 
N.  ¥•,  97;  fftU  ▼.  Hayne8,  id.,  153. 

§  1406. 

Id.,  §  14,  amended  by  snbetitnting'' jadgment  debtor"  in  place  of  '< defend- 
ant '%  as  exeontions  against  plaintifb  are  donbtless  indnded. 

§  1407. 

Id.,  §  15,  amended  by  adding  the  final  danse,  and  omitting  so  much  of  the 
section,  as  is  provided  for  in  §  697,  ante. 

t  I408. 

Id.,  §  16. 

§  1400. 

Id.,  §  17. 

i  1410. 

Substituted  for  §  18  of  the  B.  S.,  which  requires  ''current  gold  or  silver 
coin  "  to  be  paid  over  without  sale ;  whereas  §  19  requires  ^  bills  or  other  evi- 

dences  of  debt  issued by  the  government  of  the  United  States '^  to  be  sold. 

Existing  circumstances  require  that  the  rule,  established  in  these  two  sections^ 
should  be  reversed ;  but  it  is  hoped  and  expected  that  this  state  of  things  is 
temporary.  To  avoid  the  necessity  of  altering  the  statute,  when  the  premium 
on  gold  disappears,  this  section  has  been  framed  so  as  to  allow  the  General 
Rules  to  provide  for  the  case.  The  provision,  excepting  a  case  where  the 
judgment  otherwise  provides,  has  been  inserted,  to  cover  a  case  where  the  judg- 
ment is,  in  terms,  payable  in  coin. 

§1411. 

Section  19  of  the  R  S.;  amended  by  dropping,  after  ''moneyed  corporation ^ 
the  words,  "or  by  the 'government  of  the  United  States",  as  explained  in  tiie 
note  to  the  last  section,  and  by  adding  the  concluding  provision,  authorimg 
a  levy  upon  government  and  railroad  bonds,  etc.,  which  are  now  regarded, 
rather  as  chattels  than  as  evidences  of  debt  See  ante,  §  648,  and  note,  and 
§  708,  subd.  2. 

i  1419. 

Id.,  §  20,  amended  by  the  addition  of  the  concluding  sentence ;  and  also  so  as 
to  extend  somewhat  its  scope.    The  original  provides  only  for  the  sale  of  the 
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mterest  of  "the  person  making  such  pledge",  by  virtue  of  an  "execution 
against  him ".  This  section  is  so  drawn,  that  the  ^dgment  debtor's  interest 
may  be  sold,  whether  he  or  some  other  person  was  the  pledgor,  as  where  he  has 
porchased  the  pledgor's  interest ;  and  so  as  otherwise  to  settle  the  construction 
of  the  provision,  in  accordance  with  its  apparent  intent,  and  a  due  regard  for 
the  rights  of  third  persons.  It  was  held^  in  Bakewell  v.  MUtoorth,  6  Hill,  484, 
that  the  sherLS  must  take  the  goods  out  of  the  pledgee's  possession,  and  retain 
them  until  the  sale ;  and  that,  after  the  sale,  he  must  restore  them  to  the  pledgee, 
to  whom  the  purchaser  must  look.  In  8tief  v.  Hart,  1  N.  Y.  (1  Comst.),  20, 
the  court  of  appeals  affirmed,  upon  an  equal  division,  a  judgment  of  the 
supreme  court,  to  the  same  effect.  The  opinions  delivered,  in  that  case,  by 
Oasdiiteb,  Gray,  and  Wbioht,  JJ.,  in  favor  of  a  reversal,  appear  to  be  quite 
conclusive,  as  to  the  intent  of  the  statute,  and  the  inconveniences  and  injustice 
resulting  from  the  decision  of  the  court  below.  It  would  also  seem  that  TVus- 
bto  V.  Putman^  1  Eeyes,  568,  is  in  accordance  with  these  views,  although  the 
reasons,  given  in  the  prevailing  opinion,  are  open  to  criticism.  It  has  also  been 
held,  by  the  superior  court  of  New- York,  that  the  goods  may  be  taken,  by 
virtue  of  an  execution  against  the  pledgee.  SatU  v.  KrugeVy  9  How.  Pr.,  569. 
There  is,  therefore,  an  inconsistency,  if  not  a  conflict,  in  the  adjudications, 
which  furnishes  an  additional  reason  for  the  amendments  made  by  this  section. 

§  1413. 

This  and  the  next  four  sections  are  new.  They  are  designed  to  apply,  to  a 
levy  by  virtue  of  an  execution,  the  provisions  of  §g  693-696,  ante,  relating 
to  a  levy  upon  the  defendant's  interest  in  partnership  property,  by  virtue  of  a 
warrant  of  attachment ;  with  the  modifications  required  by  the  points  of  differ- 
ence between  the  two  cases.  The  injustice  of  the  existing  rule  of  law,  and  the 
reasons  for  changing  it,  are  pointed  out  in  the  note  to  §  693 ;  it  is  only  neces- 
sary to  add  that  the  decisions  apply  equally  to  executions  and  warrants  of 
attachment. 

§  1414. 

Corresponding  to.§  694,  an^ 

$  1415. 

The  provisions  of  this  section  are  proper,  because  the  security  under  §  694, 
ante,  extends  to  executions.  For  the  meaning  of  the  word,  "  annulled ",  in 
this  connection,  see  §  2,  subd.  11,  of  the  temporary  act. 

$  1416. 

This  section  is  intended  to  prevent  other  judgment  creditors  from  being  cut 
oS,  by  settling  the  execution,  which  has  been  levied  upon  the  partnership 
property. 

§  1417. 

This  section  is  intended  to  define,  more  accurately,  the  subject  of  the  sale, 
&Bd  to  make  provision  for  a  possible  surplus. 

271 


§§  1418-1421.  NOTEa  [chap,  xhl 

i  1418. 

New.  The  proviBioiis  of  this  and  the  next  two  sections  are  taken  substan- 
tially from  the  conesponding  sections,  relating  to  a. third  person's  claim  of 
property  in  goods  attached  (ante,  §§  657-659);  which  are  framed  npon  pro- 
yisions  of  the  B.  S.  The  proposed  Code  of  Civil  Procedure  §  838^  is  to  the 
same  effect  It  seems  to  be  eminently  proper  that  the  statute  shonld  provide 
for  an  inquisition  by  a  sheriff's  jory,  in  one  case,  as  well  as  in  the  other.  The 
revisers  evidently  intended  to  make  such  a  provision,  3  B.  S.,  4,  Part  2,  oh.  5, 
tit  1,  art  1,  §  10  (3  B.  S.,  5th  ed,  80;  2  EduL,  5);  bnt  it  was  omitted,  probably 
through  inadvertence,  as  it  is  not  fbnnd  in  the  original  report  of  the  B^  S.  The 
mode  of  trial  is  regulated  by  §§  108  and  109,  ante. 

§  1410. 

See  the  note  to  the  last  section,  and  g  812,  ante. 

t  I490. 

See  the  note  to  §  1418,  ante. 

i  I49I. 

This  and  the  next  six  sections  are  to  be  read  together.  They  are  new,  and 
change  the  former  rules  of  law,  which  often  worked  great  hardship,  and  rest, 
it  is  believed,  upon  no  solid,  or,  at  least,  no  immutable  foundation.  The  doc- 
trine that  an  officer,  who  is  sued  for  an  official  act,  has  the  right  to  appoint  his 
own  attorney,  and  to  manage  the  defence,  notwithstanding  that  he  has  been 
ftiUy  indemnified,  and  that  the  indemnitor  desires  to  assume  the  defence,  was 
laid  down,  in  Peek  v.  Acker y  20  Wend.,  605,  and  has  since  been  pursued  to  its 
extreme  conclusions.  Attention  is  invited,  to  the  reasoning  of  the  court,  in 
that  cas&  The  grounds  of  the  decision  are,  in  substance,  (1)  that,  notwith- 
standing the  indemnity,  the  officer  cannot  be  divested  of  an  interest;  and  {%) 
that,  if  the  officer  conducts  the  defence  improperly,  the  indemnitor  may  ataQ 
himself  of  that  fact,  in  an  action  against  him.  Theoretically,  this  reasoning  is 
doubtless  sound ;  but,  practically,  the  officer  rarely  has  any  substantial  interest 
in  the  action,  because  he  does  not  levy,  in  a  doojitful  case,  without  abundant 
security ;  while,  if  he  is  sued,  the  indemnitor  is  practically  at  his  mercy,  unless 
affirmative  proof  can  be  given  of  fraud,  or  of  gross  neglect,  nearly  equivalent 
to  fraud.  Bridgeport  F.  <6  M.  Ins.  Co.  v.  WUeon,  34  N.  Y.,  275.  Manifestlri 
the  real  party  in  interest  should  be  allowed  to  select  the  attorney  and  counsel, 
and  to  manage  the  defence ;  if  it  can  be  done  without  injustice,  dther  to  the 
plaintiff,  or  to  the  nominal  defendant  This  and  the  next  two  sections  pennit 
the  court  to  substitute  the  indemnitors  as  defendants,  in  actions  hereafter  to  be 
brought ;  in  accordance  with  the  general  principle  of  substituting  the  liability 
of  the  person  in  interest,  for  that  of  the  officer^  which  runs  through  the  stat- 
utory provisions  relating  to  arrest  and  replevin.  This  will  remove  the  theo- 
retical interest  of  the  officer;  and  it  is  only  necessary  to  guard  against  injustice 
to  the  plaintiff  in  the  action.  The  latter  is  the  chief  design  of  the  next  three 
sections,  and  of  the  provision  in  this  section,  requiring  that  all  the  indem- 
nitors must  join  in  the  application,  and  that  the  indemnity  must  have  been 
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given  before  the  levy  was  mada  This  precludes  the  possibility  that  the  sub- 
stitntion  can  deprive  the  plaintiff  of  any  part  of  the  indemnityi  upon  which  the 
sheriff  relied  for  his  own  protectioUi  when  he  made  the  levy. 

ft  14593. 

See  the  note  to  the  last  aection. 

ft  1493. 

See  the  note  to  g  1421,  ante. 

■ 

See  the  note  to  §  1421,  ante. 

fi  1495. 

See  the  note  to  §  1421,  ante.  If  the  indemnitors,  or  part  of  them,  are  joined 
with  the  officer  as  defendants,  the  former  should,  in  a  proper  case,  be  relieved 
from  the  additional  expense  of  a  separate  defence  by  the  officer. 

§1496. 

See  the  note  to  §  1421,  ante. 

i  1497. 

This  aection  is  so  drawn  as  to  require  only  reasonable  diligence  and  good 
fidth,  on  the  part  of  an  officer  sued ;  in  default  of  which,  he  ought  not  to 
recover  upon  the  indemnity.  It  is  limited  to  cases  arising  under  §  1421,  ante, 
because,  in  a  case  arising  under  §  1425,  the  joinder  of  one  or  more  of  the  in- 
demnitors as  defendants,  with  the  officer,  will  sufficiently  protect  the  latter, 

§  1498. 

2  B.  S.,  367,  Part  6,  ch.  6,  tit  5,  g  23  (3  R  S.,  5th  ed.,  648 ;  2  Edm.;  381), 
amended  by  adding  the  exception  at  the  beginning  of  the  second  sentence. 
The  lack  of  some  equivalent  expression  formed  one  of  the  principal  reasons, 
aasigned  for  the  ruling  in  Bakewett  v.  SUstoarthy  6  Hill,  484,  mentioned  in  the 
note  to  g  1412,  ante. 

$1499. 

II,  g  21. 

ARTICLE  THIRD. 

6aIiB»  RSDBMFnON,  AND  Ck)NVBTAKCB  OF  RBAL  PBOPBBTT  ;  BtOHTB  AND  LtABILirDBB  OP 

PkBSOKS  nralERBSTBD. 

[Pbbliminabt  Note. — The  basis  of  this  article  is  Part  3,  ch.  6,  tit  5,  art 
S  of  the  R  S.,  as  amended  by  L.  1835,  ch.  189  ;  L.  1836,  ch.  525 ;  L.  1837,  ch. 
462;  L.  1847,  ch.  410;  L.  1857,  ch.  60;  and  L.  1867,  ch.  116.  Eight  sections, 
also,  contained  in  title  5  of  chapter  5  of  the  same  Part,  entitled  *^  Of  waste  "^ 
have  been  consolidated  into  five  sections,  and  have  been  transferred  to  this 
article  (gg  1441-1445).    Those  sections  relate  exclusively  to  the  rights  of  the 
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judgment  debtor  and  his  grantees,  and  the  remedies  of  the  purchaser,  during  the 
period  allowed  for  the  redemption  of  real  property  sold  by  virtue  of  an  ezecntion ; 
and,  consequently,  belong  more  properly  to  this  division  of  the  general  subject 
Some  new  provisions  have  been  added;  some  of  the  original  provisions  have 
been  omitted ;  and  most  of  the  provisions,  which  have  been  retained,  have  been 
completely  reconstructed.    But  the  changes  thus  made,  except  such  as  have 
no  other  object  than  to  harmonize  the  syntax,  with  that  of  otiier  portions  of 
this  Bevision,  are  mostly  those  which  were  ^und  to  be  necessary  for  the  pur- 
pose of  removing  obscurities  and  imperfections  of  expression,  of  conforming 
the  language  to  the  general  changes  in  rights  and  remedies,  made  by  subsequent 
legislation,  and  of  reconciling  conflicting  enactments.     In  these  particulars, 
the  text  of  the  B.  S.,  and  of  the  subsequent  enactments,  is  open  to  great  criti- 
cism ;  and  the  interposition  of  the  courts  has  often  been  necessary,  in  order  to 
settle  questions  arising  thereupon.    The  amendments  have  been  framed  with 
a  design  to  avoid  disturbing  questions,  which  have  been  settied,  upon  just 
principles,  and  in  accordance  with  the  apparent  intent  of  the  legislature.    Some 
of  the  decisions,  however,  are  not  of  that  character ;  and,  when  this  has  occurred, 
provisions  have  been  inserted,  calculated  to  abrogate  the  doctrines  which  they 
maintain.    But,  in  several  respects,  the  statutes  themselves  are  very  defective, 
and  cannot  be  much  improved,  without  greater  and  more  f  undamentel  changes, 
than  are  contained  in  this  article. 

The  notes  to  the  several  sections  explain  the  material  alterations  which  ha?e 
been  made.  Attention  will  be  called,  here,  to  a  few  only  of  the  most  striking. 
Throughout  the  text  of  the  B.  S.,  an  unnecessary  verbal  distinction,  leading  to 
much  redundancy  of  expression,  and  sometimes  to  perplexity,  is  maintained 
between  a  redemption  from  the  purchaser  by  the  judgment  debtor,  and  a  redemp- 
tion by  a  junior  creditor.  This  distinction  is  disregarded  in  most  of  the  amend- 
ing statutes,  and  has  been  abandoned  in  this  article.  The  courts  have  sub- 
stantially held  that  the  purchaser  may,  by  agreement  with  the  judgment  debtor, 
,  cut  off  the  right  of  redemption,  of  junior  judgment  creditors.  This  rule  has 
been  abolished,  as  being  wrong  in  principle.  It  has  also  been  held  that  the 
judgment  or  mortgage  of  a  redeeming  creditor  is  not  affected  by  the  re- 
demption, unless  another  creditor  redeems  from  him.  Bz  parte  Peru  Iron 
Co.y  7  Cow.,  539 ;  Emmet  v.  Bradstreet^  20  Wend.,  50.  And  the  original 
statute  makes  no  provision  for  a  redemption,  from  him,  by  a  junior 
creditor,  except  by  paying  the  full  amount  of  the  judgment  or  mortgage, 
although  it  may  also  be  a  lien  upon  other  real  property.  It  is  apparent  that  this 
rule  may  lead  to  great  hardship  and  injustice.  This  and  other  evils  of  the 
existing  system  were  pointed  out  by  the  late  commissioners  on  practice  and 
pleadings,  in  their  proposed  Code  of  Civil  Procedure,  p.  359.  The  remedy 
which  they  proposed  involved  too  fundamental  a  change,  to  come  within  the 
proper  limite  of  this  Bevision.  But  provisions  have  been  inserted,  requiring  thq 
redeeming  creditor  to  satisfy,  at  the  time  of  the  redemption,  a  part  or  the  whole 
of  his  judgment  or  mortgage ;  and  allowing  a  subsequent  redeeming  creditor 
to  pay  only  the  sum  thus  satisfied.  This  will  afford  a  partial,  though  not  a 
complete  relief,  by  keeping  up  the  "  auction  ",  contemplated  by  the  statute,  for 
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a  longer  tame,  and  for  the  benefit  either  of  the  debtor,  or  of  junior  oreditots, 
as  the  case  may  be. 

§  1430. 

L.  1837,  oh.  462,  §  1  (3  R  8^  5th  ed^  658 ;  4  Edm.,  624).  The  wordff,  ''at 
the  time  of  the  sale,'*  have  been  inserted,  in  aocordance  with  Ex  parte  WiUouy 
7  Hill,  150 ;  and  ^  the  "  has  been  substituted  in  place  of  ^  any  ",  in  accordance 
with  the  supposed  meaning  of  the  l^slature. 

§1431. 

Substituted  for  2  R  S.,  368,  Part  3,  ch.  6,  tit  5,  §  26  (3  R  S.,  5th  ed.,  649 ; 
2  Edm.,  381),  which  reads  as  follows : 

''§  26.  Lands,  tenements  and  real  estate,  holden  by  any  one  in  trust,  or  for 
the  use  of  another,  shall  be  liable  to  debts,  judgments,  decrees,  executions  and  f 

attachments,  against  the  person  to  whose  use  they  are  holden,  in  the  cases  and 
in  the  manner  prescribed  in  the  first  chapter  of  the  second  part  of  the  Revised 
Statutes". 

The  section  quoted,  as  originally  reported  by  the  revisers,  provided  that 
property,  held  under  void  trusts,  should  be  sold  under  execution  ''  in  the  same 
manner  and  to  the  same  extent  as  if  there  was  no  trustee  " ;  and  that  the  pur- 
chaser should  hold  it,  discharged  of  the  title  of  the  trustee.  It  was  objection- 
able, probably  as  containing  too  broad  a  description  of  the  property ;  but  the 
amendment,  made  by  the  legislature,  deprives  it  of  all  utility.  See  per  Grid- 
tBT,  J.,  in  Wright  v.  Douglass^  3  Barb.,  554 ;  An  pp.  573,  574 ;  and  per  Com- 
STOGE,  J.,  in  Oarfieid  v.  HattnakeTf  15  N.  Y.,  475,  on  page  480.  The  substi- 
tated  section  is  designed  to  carry  out  the  supposed  intention  of  the  legislature, 
in  the  original  enactment,  No  special  provision  is  necessary,  in  order  to  sub- 
ject the  property  to  levy  under  a  warrant  of  attachment 

fil4S9. 

Id.,  §  31. 

i  1433. 

Id.,  §§  32  and  33 ;  amended  so  as  to  limit  the  provision  to  an  execution,  issued 
to  the  county  where  the  property  is  situated. 

$  1434. 

Id.,  §  34 ;  amended  by  omitting  the  qualification  that  the  notice  is  to  be  pub-  , 
lished  in  the  ^'  State  paper  ",  only  where  the  property  is  unoccupied,  and  by 
making  some  changes  of  phraseology,  with  respect  to  the  length  of  time  required 
for  the  posting  and  publication,  so  as  to  settle  a  doubt  with  respect  to  the  con- 
struction of  the  provision,  in  accordance  with  the  ruling  in  Okott  v.  Robinson^ 
%l  N.  T.,  150 ;  and  Wood  v.  MorehousBy  45  id.,  368.  These  cases  hold  that  a 
pnbHcation  of  the  notice,  in  a  newspaper,  once  in  each  week,  for  six  successive 
weeks  previous  to  the  sale,  is  sufiScient,  although  the  first  publication  is  less 
than  forty-two  days  prior  to  the  sale ;  but  that  the  notice  must  be  posted  forty- 
two  days  previously.  ; 
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§  14SS. 

Id.,  §  35 ;  amended  by  the  addition  of  the  second  sentence.  This  additi<» 
has  been  made,  for  greater  caution,  becanse  §  1396,  ante,  authorises  one  species 
of  exemption  to  be  effected  three  days  before  the  sale.  By  the  original  section, 
it  may  be  effected  at  any  time  previously.  As  section  36  of  the  B.  S.  applies 
also  to  sales  of  personal  property,  it  has  been  placed  in  title  first;  ante,  §  1384. 

1 1436. 

Id.,  8  37. 

§  1437. 

Id.,  §  38,  amended  by  substituting  the  words,  "  distinct  parcel ",  for  a  phrase 
of  frequent  recurrence  in  the  subsequent  sections.  This  expression  is  defined 
in  §  2,  subd.  14,  of  the  temporary  act  Sections  39, 40,  and  41  of  the  B.  S., 
being  applicable  to  sales  of  personal  as  well  as  real  property,  have  been  placed 
in  title  first ;  ante,  §§  1385-1387. 

i  1438. 

Id.,  §  42,  amended  by  requiring  the  certificate  to  be  acknowledged  ;  by  add- 
ing subd.  1  of  this  s^tion ;  and  by  omitting  subd.  4  of  the  original,  which 
requires  the  time,  when  the  purchaser  will  be  entitled  to  a  deed,  to  be  stated. 
The  provision,  requiring  the  certificate  to  be  acknowledged,  is  in  accordance  with 
usage,  although  the  construction  of  the  original  statute,  in  that  respect,  is 
doubtful ;  an  additional  reason  for  its  insertion  is  to  be  found  in  the  omission, 
from  this  act,  of  §  44  of  the  B.  S.  See  §§  922  and  933,  ante,  and  the  notes  to 
those  sections.  Subd.  1  of  this  section  explains  itself.  The  omitted  subdiviBion 
reads  as  follows :  ^*  4.  The  time  when  such  sale  will  become  absolute,  and  the 
purchaser  will  be  entitled  to  a  conveyance,  pursuant  to  law  ".  Under  the  pro- 
visions of  §  4  of  the  act  of  1847  (post,  §  1454),  the  period,  referred  to  in  the 
omitted  subdivision;  may  be  prolonged  indefinitely  beyond  the  fifteen  months, 
to  which  it  was  restricted  by  the  B.  S.  Every  person,  whose  interests  are 
affected  by  any  sale  of  real  property,  knows,  or  can  readily  ascertain  that»  in 
general,  the  period  of  redemption  is  fifteen  months,  and  the  conditions  npon 
which  it  may  be  extended.  It  seemed,  therefore,  to  be  preferable  to  leave  oat 
the  subdivision,  rather  than  to  complicate  it,  by  requiring  the  certificate  to 
state  the  terms,  upon  which  the  time  to  redeem  may  be  extended ;  or,  by  re-enact- 
ing this  provision  of  the  B.  S.,  without  reference  to  the  change  made  by  the 
act  o(  1847,  to  raise  doubtful  questions  with  respect  to  the  certificate,  which 
the  courts  might  be  required  to  settle. 

i  1430. 

Id.,  §  43;  and  L.  1857,  ch.  60,  §  1  (3  B.  S., 5th  ed.,  651;  4  Edm.,  634), con- 
solidated and  harmonized.  The  words,  **  judgment  debtor  "  have  been  substi- 
tuted in  place  of  ^  the  defendant  or  defendants  in  the  judgment " ;  and  the 
words,  '*  or  register  ",  have  been  omitted,  after  ^  clerk  ",  because  the  statute 
makes  no  provision  for  filing  in  the  register's  office.  Section  44  of  the  R  S.| 
and  §  2  of  the  act  of  1857  are  covered  by  §§  922  and  933,  ante. 
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fiI440. 

aR  a,  373,  Part  3,  ch.  6,  tit.  6,  §  61  (3  R  8.,  5th  ed.,  655;  2  EdnL,  387), 
amended  by  Bubstitnting  the  words,  ^'the  period  within  which  it  can  be 
redeemed,  as  prescribed  in  this  article,  and  the  ezecation  of  the  officer's  deed  ", 
in  place  of  ^^  fifteen  months  from  the  time  of  the  sale  *\  for  the  reason  stated  in 
the  note  to  §  1438,  ante.  This  amendment  is  in  harmony  with  the  adjudica- 
tions. Schermerhom  v.  Merrill,  1  Barb^  511 ;  Vaughn  v.  Ely^  4  id.,  159 ; 
Smith  Y.  Colvin,  1?  id.,  157.  The  pnrchaser  is  not  the  owner,  during  the  period 
allowed  for  redemption ;  and  he  may  take  an  assignment  of  a  mortgage  upon 
the  property,  without  effecting  a  merger.    Southtaorih  ▼.  Soofiddy  51 N.  Y.,  513. 

2  R  8.,  336,  Part  3,  ch.  5,  tit  5,  §  22  (3  R  8.,  5th  ed.,  622 ;  2  Edm.,  347). 

§1449. 

Id.,  §§  23  and  24,  consolidated.  The  amendments  merely  adapt  the.  provi- 
sion to  the  present  judicial  system ;  except  that  the  words,  ^  without  notice '' 
have  been  added,  in  accordance  with  the  supposed  intent  of  the  original,  which 
io  that  respect  is  obscure. 

SI44S. 

Id.,  §§  25  and  26 ;  consolidated,  and  amended  by  substituting  the  words, 
'^punidied  for  a  contempt^,  in  place  of  the  woids,  at  the  end  of  §  26, 
^committed,  if  from  the  circumstances  of  the  case  they  ^all  judge  such  order 
expedient".  Section  25  provides  that  a  breach  of  the  order  may  be  punished 
by  the  officer  who  granted  it,  in  the  same  manner  as  the  violation  of  an  injunc^ 
tion  to  stay  waste,  issued  out  of  chancery.  The  proceedings,  provided  for  by 
§§  26  and  27,  appear  to  be  intended  as  a  substitute  for  the  ordinary  pro- 
ceedings for  contempt.  The  substance  of  the  provision  has  been  preserved,  in 
another  form,  by  a  clause  in  the  next  section,  conferring  upon  tiie  court  or 
judge  discretionary  power  to  resort  to  either  remedy. 

S  1444. 

Id.,  g§  27  and  28,  consolidated. 

S 144ff. 

Id.,  §  29,  amended  by  requiring  the  *^  wrong-doer  ^  to  give  security  for  the 
payment  of  waste,  previously  committed,  and  to  pay  the  costs  of  the  proceed- 
ings to  commit  him.  The  original  allows  a  singularly  inefficient  termination 
of  these  proceedings,  which  begin  yery  vigorously. 

fil446. 

2  R  8.,  370,  Part  3,  ch.  6,  tit,  5,  §  45  (3  R  8.,  5th  ed.,  661 ;  2  Edm.,  384), 
amended  by  omitting  the  provision  that  a  distinct  lot,  etc.,  may  be  separately 
redeemed,  which  is  included  in  the  general  provision  on  that  subject,  contained 
in  §  1458^post 
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i  1447. 

IdL,  g  46,  much  condensed^  but  withont  material  change.  It  has  been  held 
that  the  judgment  debtor  may  redeem,  although  he  has  parted  with  the  title. 
Per  CoMSTOCE,  J.,  Chauiaugue  Go.  Bank  y.  RxBhy^  19  N.  T.,  373.  See,  also, 
Msfoorth  V.  AMdoon,  15  Abb.,  N.  S.,  440;  Livingsian  y.  AmouXy  56  N.  Y., 
507.  Section  47  of  the  R  S.,  has  been  omitted  here,  for  the  reason  stated  in 
the  note  to  the  last  section,  except  the  provision,  relating  to  contribution, 
which  is  taken  into  the  next  article;  post,  §  1482.  Section  48  is  revised  in 
§  1459,  post 

i  1448.      * 

Id.,  §  49,  amended  by  the  addition  of  the  words,  ^'  as  far  as  they  relate 
thereto ''.  In  Wood  ▼.  Golvifiy  5  Hill,  228,  and  TUus  y.  LewUy  3  Barb..  70,  it 
was  held  that  a  redemption,  by  a  judgment  debtor  or  his  grantee,  let  in  upon 
the  property  the  lien  of  the  judgment,  for  the  balance  which  was  not  satisfied 
by  th^  sale.  These  decisions  turned  upon  the  peculiar  phraseology  of  §  49 
(rf  the  B.  S.,  which  is  left  essentially  unaltered.  The  addition  introduces  a 
qualification,  which  is  supposed  to  be  within  the  intent  of  the  enactment ;  but 
the  absence  of  which  might  lead  to  difficulty,  if  a  part  only  of  the  property  is 
redeemed,  as  proTided  by  g  1458,  post 

§  1440. 

Id.,  §  50,  remodell^  as  required  by  the  change  in  the  use  of  the  word, 
*^  redemption  ",  made,  as  stated  in  the  preliminary  note  to  this  article.  This 
word,  as  used  in  the  R.  S.,  applies  exclusively  to  the  proceedings,  taken  by  the 
judgment  debtor  and  his  representatives ;  those  of  junior  creditors  being 
described  as  ^'  acquiring  the  interest ",  or  ^  the  right ",  of  the  original  purchaser. 
But,  in  the  acts  amending  the  R.  S.,  both  kinds  of  proceedings  are  indiscrim- 
inately styled  redemption.  This  employment  of  the  word  also  accords  with 
oommen  usage,  and  avoids  considerable  redundancy,  awkwardness,  and  eveu 
obscurity  of  expression. 

i  1450.     ' 

Id.,  §  51,  as  amended  by  L.  1847,  ch.  410,  §§  1  and  2  (3  R  S.,  5th  ed.,  652, 
658 ;  4  Edm.,  630,  631).  The  action  has  been  remodelled,  as  required  by 
the  change  mentioned  in  the  note  to  the  last  section,  and  by  the  transfer,  to 
§  1458,  post,  of  the  general  provisions,  relating  to  partial  interests,  as  men- 
tioned in  the  note  to  §  1446,  ante;  and  the  remaining  provisions  have  been 
amended,  by  the  addition  of  the  last  clause,  which  relates  to  the  new  enactment, 
requiring  a  redeeming  creditor  to  satisfy  a  part  or  the  whole  of  his  judgment 
or  mortgage.  Post,  §  1463.  Under  section  51  of  the  R  S.,  it  was  held,  in 
SilUman  v.  Wing,  7  Hill,  159,  that,  where  a  sale  was  made  by  virtue  of  three 
executions,  issued  upon  different  judgments,  and  the  bid  was  sufficient  to 
satisfy  them  all,  the  holder  of  a  judgment,  junior  to  the  first  of  the  three,  bat 
senior  to  the  remaining  two,  could  not  redeem,  by  paying  the  amount  due  upon 
the  first  execution ;  nor  could  he,  after  redeeming  by  paying  the  ftdl  amount  of 
the  bid,  compel  the  application,  of  any  part  of  the  amount  paid,  to  the  pay- 
278 


CHAP,  xiil]  notes.  §§  1461-1458. 

ment  of  his  own  judgment  This  presented  a  hard  case  for  the  intermediate 
creditor ;  but,  as  the  oourt  remarks,  he  could  have  ayqided  the  result  by  dili- 
gence ;  andy  therefore,  the  distinotiye  phraseology  of  the  section,  upon  which 
the  decision  turned,  has  been  retained.  Sections  52,  53,  and  54  of  the  B.  S. 
have  been  omitted ;  as  they  are  rendered  unnecessary  by  §§  1458-1460,  post. 

§  1451. 

Id.,  §  55,  amended  so  as  to  conform  the  provision  to  the  amendments  made 
in  the  preceding  sections;  and  to  the  new  enactment,  requiring  a  certificate  of 
satisfaction  to  be  given.    Post,  §  1463. 

i  1459. 

New;  prepared  in  order  to  avoid  a  possible  injustice,  in  the  working  of  the 
scheme  to  require  a  redeeming  creditor  to  satisfy  part  of  his  debt  If  he  holds 
a  junior  lien,  he  will  naturally  expect  to  pay  the  senior  lien,  and  will  frame 
his  certificate  of  satisfaction  accordingly ;  but^  if  he  chances  to  redeem  before 
the  holder  of  the  senior  lien,  and  the  latter  afterward  redeems  from  him,  the 
certificate  will  impair  both  his  right  to  redeem,  and  his  right  to  enforce  his 
debt,  unless  he  has  the  protection  which  this  section  gives  him. 

i  1453. 

Section  56  of  the  B.  S. 

fi  1454. 

L.  1847,  ch.  410,  part  of  §  4  (3  R.  S.,  5th  ed.,  656 ;  4  Edm.,  631),  amcndcil 
as  required  by  the  structure  of  the  preceding  sections.  The  provisions,  for 
withholding  the  deed,  is  in  §  1471,  post 

fi  1455. 

Id^  part  of  §  3,  completely  remodelled,  in  accoixlance  with  its  apparent 
meaning,  and  the  ruling,  in  OiUhrist  v.  drnfort^  34  N.  Y^  235,  to  the  effect 
that  every  redemption,  made  on  the  last  day  of  the  fifteen  months,  must  be 
made  at  ttie  sheriffs  office.     See,  also,  M(ir%%  v.  PurviSy  2  Hun,  542. 

i  1456. 

2  R  S.,  372,  Part  3,  ch.  6,  tit  5,  §  57  (3  R.  S.,  5th  ed.,  654 ;  2  Edm^  887). 

i  1457. 

Id.,  §  58,  amended  by  the  addition  of  the  clause  at  the  end  of  the  first  sen- 
tence, which  is  designed  to  prevent  a  redeeming  creditor  from  using  the 
unsatisfied  part  of  his  judgment  or  mortgage,  to  redeem  again ;  in  analogy  to 
the  provision,  relating  to  the  judgment  under  which  the  scde  was  made. 

$  1456. 

This  section  has  been  prepared  as  a  substitute  for  §§  52  and  53  of  the  same 
title  of  the  B.  S. ;  but  its  provisions  have  been  extended,  so  as  to  take  in,  by 
general  expressions  applicable  to  every  kind  of  redemption,  the  special  pro- 
visions, relating  to  each  kind  of  redemption,  in  §§  45,  46, 47,  and  51  of  the  K. 
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8.,  and  §  1  of  the  act  of  1847,  omitted  in  fhuning  the  corresponding  sections 
of  this  article.  It  exclndes  a  second  redeeming  creditor  firom  the  right  to 
redeem,  from  the  first  redeeming  creditor,  a  '^  distinct  parcel  ^  of  the  property, 
unless  the  latter  has  himself  redeemed  sach  **  distinct  parcel ".  The  language 
of  the  R  S.  makes  no  distinction,  as  respects  partial  redemption,  between  the 
judgment  debtor  and  redeeming  creditors ;  but,  apparently,  the  case  mentioned 
must  be  regarded  as  excepted  by  implication,  because  there  is  no  mode  of  ascer- 
taining the  sum,  to  be  paid  to  a  redeeming  creditor,  for  a  ^distinct  parody 
forming  a  part  of  the  property  which  he  has  redeemed. 

i  1459. 

Section  48  of  the  R.  & 

§  1460. 

Id.,  §54,  amended  by  the  addition  of  the  last  clause,  which  appears  to  be 
necessary,  for  the  reason  mentioned  in  the  note  to  §  1458,  ante.  Notwith- 
standing the  amendments,  these  proyisions  still  leave  the  rights  of  persons,  who 
become  subsequently  interested,  shrouded  in  some  obscurity ;  but  a  case  which 
is  not  provided  for  will  rarely  occur,  and  can  generally  be  solved  by  analogy. 

i  1461. 

This  section  is  new.  It  has  been  prepared  for  the  purpose  of  changing  tiie 
rule,  laid  down  in  Miller  v.  Lewis,  4  N.  Y.  (4  Oomst),  553,  to  the  effect  that 
a  purchaser  may,  by  an  agreement  with  the  debtor,  enlarging  the  tatter's  time 
to  redeem  beyond  tixe  fifteen  months,  cut  off  the  right  of  redemption  of  inter- 
mediate creditors.  Such  a  doctrine,  if  warranted  by  the  language  of  the 
original  statute,  is  contrary  to  its  policy,  and  opens  the  door  to  injastioe 
toward  junior  creditors,  if  not  to  firaud. 

§  1469. 

Part  of  §  59,  of  the  same  title  of  the  R  S.  The  last  sentence  of  the  section 
is  taken  into  §  1468,  post 

i  1463. 

This  section,  which  is  new,  has  been  prepared,  as  stated  in  the  preliminary 
note  to  this  chapter,  in  order  to  remove  the  injustice  and  inconsistency  of 
allowing  a  creditor  to  redeem,  under  a  judgment  or  a  mortgage,  without  im- 
pairing his  right  to  collect  the  whole  of  his  debt  from  the  other  property  of 
the  debtor.  The  preceding  sections,  relating  to  redemption  by  one  creditor 
from  another,  require  the  second,  and  every  subsequent  redeeming  creditor,  to 
pay  the  sum  specified  in  the  certificate;  thus  keeping  up  the  ^auction",  for 
which  the  statute  intended  to  provide,  until  the  value  of  the  property  is  ex- 
hausted. 

$1464. 

Section  60  of  the  same  title  of  the  B.  S.    In  the  introductory  sentence,  the 
words,  "  when  he  redeems ",  have  been  added,  so  as  to  fix  the  time  when  the 
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papers  mnet  be  fnmiahed,  as  the  original  statnte  has  been  construed  to  mean 
that  they  may  be  famished  after  redeeming.  People  v.  Raneoniy  2  Hill,  51 ; 
Bx  parte  Boards  4  Cow.,  420;  WcLtter  ▼.  Harriet  20  Weni,  555 ;  Peoph  v. 
Raneomy  4  Den^  145.  This  ruling  is  contrary  to  sound  policy  and  unjust  to 
junior  creditors,  especially  under  the  new  provisions  which  have  been  intro- 
duced into  this  chapter.  In  the  same  sentence,  the  words,  ^*  file  in  the  county 
dork's  office '',  have  been  substituted  in  place  of  ^  present  to  and  leave  with  such 
purchaaer  or  creditor  ".  It  is  believed  that  sound  policy  requires  this  alteration ; 
as  the  purchaser  or  prior  creditor  generally  has  no  inducement  to  preserve  the 
papers,  or  to  produce  them  when  they  are  needed,  and  may  in  fact  be  interested 
in  suppressing  them ;  while  it  is  very  important,  for  the  protection  of  other  per- 
sons interested,  that  the  papers  should  be  easily  and  immediately  accessible. 
There  is  not  the  same  reason,  for  changing  tiie  provision  that  the  money  may 
be  paid  directly  to  the  person  entitled  to  it  Ante,  §  1462.  In  subd.  2,  the 
statute  has  been  amended,  so  as  to  require  the  original  assignments  to  be  filed 
or  delivered,  instead  of  copies,  unless  the  former  have  been  filed,  as  prescribed  in 
§  1270,  ante.  The  amendment  just  noted  does  away  with  the  only  reason  for 
permitting  copies  to  be  used,  instead  of  the  originals ;  and,  as  the  redeeming 
creditor  may  be  required  to  satisfy  the  whole  or  a  portion  of  his  judgment,  he 
must  necessarily  produce  the  evidence  of  his  dght  to  do  sa 

L.  1836,  ch.  525,  §  2  (3  R.  a,  6th  ed.,  654;  4  Edm.,  624),  amended  as  stated 
in  the  note  to  the  last  section,  and  by  omitting  subdivision  3  thereof,  which 
is  included  in  the  next  section. 

$  1466. 

Id.,  fiubd.  3,  extended  so  as  also  to  include  executors  and  administrators  of 
judgment  creditors,  and  amended  so  as  to  confine  it  to  a  case  where  the  execu* 
tor  or  administrator  redeems,  as  representing  a  person  entitled  to  redeem. 
Where  the  judgment,  mortgage,  or  assignment  is  in  the  name  of  the  executor 
or  administrator,  there  is  no  reason  for  requiring  proof  of  his  representative 
character. 

$  1467. 

New ;  sufficiently  explained  in  the  note  to  g  1464,  ante. 

§  1468. 

New  in  form ;  but  the  whole  section^  except  as  otherwise  stated  in  the  notes 
to  §§  1461  and  1464,  ante,  is  in  accordance  with  several  provisions  of  the  R 
S.,  omitted  in  framing  the  preceding  sections  of  this  article.  See  §§  50,  51, 
hiy  54,  and  59,  of  the  IL  ^.  It  was  held,  in  Wood  v.  Morehouee,  45  N.  T.,  368, 
that  a  purchaser,  from  whom  a  redemption  is  made,  may  waive  the  production 
of  the  redeeming  creditor's  evidence  of  hid  right  to  redeem;  and  that  a  sheriff 
may  waive  the  recording  of  the  assignment  of  the  certificate  of  sale.  Any 
extension  of  this  doctrine,  which  would  permit  the  purchaser,  a  redeeming 
creditor,  or  the  sheriff,  to  embarrass  a  creditor  subsequently  seeking  to  redeem, 
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by  waiying  the  prodaction  of  papers,  which  are  essential  to  enable  him  dearly 
to  ascertain  and  enforce  his  rights,  would  be  wrong  in  principle.  To  guard 
against  the  possibility  of  snch  an  inference  from  the  case  referred  to,  the  clanse, 
at  the  end  of  the  first  sentence,  has  been  added. 

i  1460. 

L.  1847,  ch.  410,  §  5  (3  R  S.,  5th  ed.,  656 ;  4  Edm.,  631) ;  amended  yerbaUy, 
and  so  as  to  remove  obscorities  of  expression,  in  accordance  with  its  apparent 
meaning.  There  are,  it  seems,  no  adjudications  declaring  the  object  of  this 
and  of  the  next  section  of  the  act  of  1847;  but,  probably,  they  were  chiefly 
intended  to  provide  for  the  preservation  of  evidence  that  the  sale  has  been 
avoided,  when  a  redemption  is  made  by  a  judgment  debtor. 

i  I470. 

Id.,  §  6,  amended  by  omitting  the  clause,  nuildng  the  certificate  and  the  record 
thereof  evidence ;  which  is  provided  for,  in  §§  933  and  987,  ante.  The  provision 
is  permissive  only.    Livingston  v.  Armmz,  66  N.  T.,  507. 

i  1471. 

2  B.  S.,  373,  Part  3,  ch.  6,  tit  5,  §  62  (3  B.  S.,  5tb  ed.,  655;  2  Edm.,  388); 
amended  so  as  to  harmonize  witii  L.  1847,  ch.  410,  §  4  (3  B.  S.,  5th  ed.,  656 ; 
4  Edm.,  631),  and  with  the  preceding  sections  of  this  article.  The  expression, 
^*  the  officer  making  the  sale ",  is  often  used  in  the  B.  S.,  and  the  amenda- 
tory acts,  to  designate  the  deputy-sheriff  or  other  person,  actually  conducting 
the  sale,  as  distinguished  from  the  sheriff  in  whose  name  it  was  made ;  while 
here  it  obviously  refers  to  the  sheriff  even  if  the  deed  is  executed,  in  his  name, 
by  the  deputy.  The  word,  *^  sheriff'',  has  been  employed  throughout  this  arti- 
cle, except  where  the  deputy-sheriff,  eta,  is  specially  referred  to,  in  which  case, 
an  expression,  showing  that  such  is  the  meaning  of  the  provision,  has  been  usei 

i  1479. 

L.  1835,  ch.  189,  part  of  §  1  (3  B.  8.,  5th  ed.,  657 ;  4  Edm.,  622),  as  amended 
by  L.  1867,  ch.  116,  §  1  (7  Edm.,  60). 

t  147S. 

2  R  S.,  374,  Part  3,  ch.  6,  tit  5,  §§  63  and 64  (3  R  8.,  5th  ed.,  655;  2  Edm^ 
388),  consolidated. 

i  1474. 

L.  1835,  ch.  189,  §  2  (3  R  8.,  5th  ed.,  657 ;  4  Edm.,  623),  much  condensed  in 
phraseology;  but  extended  in  its  application,  so  as  to  include  assignments  of 
redemption  certificates.  The  ruling,  in  Wood  v.  iforeAimM,  45  N.  Y.,  368,  and 
Philips  V.  Scheffer,  7  N.  Y.  Sup.  Ct,  387,  to  the  effect  that  the  sheriff  may 
waive  the  recording  of  the  assignment,  as  mentioned  in  the  note  to  §  1468, 
ante,  was  made  under  the  original  section  ;  but,  as  such  a  waiver  cannot  preju- 
dice third  persons,  a  provision  expressly  prohibiting  it  was  deemed  unnecessary. 
See  Chautauque  County  Bank  v.  Risley^  4  Denio,  480. 
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i  1475. 

This  flection  is  a  aubstitate  for  the  provifiions  of  law,  specially  regulating 
these  proceedings,  in  case  of  the  death,  removal,  etc.,  of  the  sheriff  contained 
in  2  R  S^  374,  §§  65,  66,  and  67  (3  R  S^  5th  ed.,  656 ;  2  Edm.,  388) ;  and  L. 
1867,  ch.  116,  g  1  (7  Ednou,  60).  The  last  named  statute  appears  to  be  incon^ 
sistent,  in  some  respects,  with  the  sections  cited  from  the  R  S.;  or,  if  they  can 
stand  together,  cases  may  occur,  where  two  or  more  persons  are  required  to 
perform  the  same  act  Indeed,  the  latter  contingency  may  occur,  under  the 
provisions  of  the  act  of  1867.  This  uncertainty  is  a  promising  source  of  future 
litigation ;  and  to  remove  it  is  the  design  of  this  section,  which  provides  for  the 
cases  not  provided  for  by  §  1388,  ante,  in  general  accordance  with  the  act  of 
1867 ;  except  that  the  clause  of  that  act,  giving  to  the  deputy-sheriff,  who  offi- 
ciated at  the  sale,  concurrent  power  with  the  sheriffs  successor,  has  been 
omitted.  Apart  from  the  objection  that  it  confers  the  same  power  upon  two 
persons,  that  provision  is  objectionable  upon  principle ;  because  fulfilment  of 
the  duty  may  require  the  determimition  of  conflicting  rights,  and  the  persons 
interested  have  not  the  security  of  an  official  bond.  Indeed,  the  deputy  may 
have  been  removed  since  the  sale. 

S  1476. 

New  in  form ;  but  declaratory  of  the  rule  under  the  original  statute.  Living^ 
tbon  V.  AmouXy  56  N.  Y.,  507.  This  section  has  been  inserted  to  guard  against 
a  change  in  the  rule,  in  consequence  of  the  use  of  the  words,  ''  the  sheriff",  in 
this  article,  as  stated  in  the  note  to  §  1471,  ante. 

fi  1477. 

This  and  the  next  section  are  new  in  form ;  and  have  been  prepared  partly 
for  the  purpose  designed  to  be  accomplished  by  the  last  section,  and  partly  to 
dear  up  various  obscurities  in  the  original  statute,  and  remove  practical  diffi- 
culties in  its  working,  where  the  sale  is  made  by  a  coroner,  etc.  A  coroner 
should  not  be  entitled  to  receive  the  redemption  money,  after  he  is  out  of  office. 
He  gives  no  official  bond;  and  it  is  a  question  whether  all  the  provisions  of  law, 
permitting  him  to  execute  process,  under  which  he  may  receive  money  or  prop- 
erty, should  not  be  amended  by  imposing  the  giving  of  security,  as  a  condition 
of  his  power  to  act 

$  1478. 

New.    See  the  note  to  the  last  section. 

ABTIOIiE  FOURTH. 

teCBDlXS  FOB  FaILUBB  09  TnXB  TO  RIbAL  PbOFBBTV  80LD»   AND   TO  BNFOBCB   GONTBt- 

BUnON. 

fi  1470. 

2  B.  a,  375,  Part  3,  ch.  6,  tit  5,  §  68  (3  R.  S.,  5th  ed.,  658 ;  2  EduL,  389), 
remodelled,  chiefly  in  order  to  remove  obscurities  of  expression  ;  such  as  whether 
the  two  conditions  apply  to  the  grounds  of  the  judgment  only,  or  also  of  the 
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eviction ;  and  whether  the  ^  heira  or  aangns  ^  are  included  in  the  expression, 
**  judgment  against  him  ".  The  only  material  amendments  are  the  snbstitation 
of  the  wordy  **  person  '^  for  "  party  *%  in  order  to  oonform  to  changes,  since  made 
in  the  rules  of  law ;  and  the  addition  of  the  last  clause  of  the  second  sub- 
division. As  reported  by  the  revisers,  the  section  contained  four  subdivisions; 
the  third  embracing  the  case  where  the  judgment  debtor  had  no  title,  and  the 
fourth  where  the  property  was  sold  under  a  prior  incumbrance.  All  these 
subdivisions,  except  the  second,  were  in  accordance  with  the  act  of  1813  (1  B. 
L.,  503, 504,  §  11).  The  third  and  fourth  subdivisions  were  stricken  out  by  the 
legislature.  With  respect  to  the  second,  the  revisers  say:  ^'  The  second  sub- 
division is  new  in  form,  but  supposed  to  be  contained  in  the  existing  law. 
Vide  1  Cow.,  741.  Whatever  may  be  the  general  rule,  there  may  be  cases  where 
the  sale  would  be  avoided  by  the  reversal  of  the  judgment".  The  case  referred 
to.  Woodcock  V.  Bmtnetf  1  Oow.,  711,  holds  that,  if  a  judgment  i»  reversed  for 
error,  a  sale  under  it  cannot  be  avoided,  and  the  money,  not  the  land,  is  to  be 
restored ;  but  if  an  execution  is  set  aside  for  irregularity,  there  must  be  resti- 
tution of  the  land  itself.  Referring  to  the  fact,  that  the  statute  of  1813  made 
no  provision  for  a  reversal,  the  court  says  (p.  741),  that  there  was  no  neoessitj 
for  it,  because  the  common-law  provides  for  the  case.  The  revisers,  howevei^ 
inserted  the  provision,  for  the  reason  stated  by  them.  Since  their  revision,  the 
doctrine  that  a  reversal  of  a  judgment  does  not  ordinarily  affect  the  title  of  a 
third  person,  to  property  purchased  by  him  at  the  execution  sale,  and  that 
the  owner's  remedy  is  by  action,  to  recover  the  purchase-money,  has  been 
reiterated  in  several  cases.  Wood  v.  Jackson,  8  Wend.,  9 ;  Lovett  v.  Gorman  Brf. 
Churchy  12  Barb.,  67 ;  Simpson  v.  Hombeck,  3  Lans.,  53;  Holden  v.  SackeUf 
12  Abb.  Pr.,  473.  It  is  laid  down,  as  a  general  proposition,  in  the  head  note  to 
Wamhatigh  v.  Gates,  8  N.  Y.  (4  Seld.),  138,  that  the  rule  is  otherwise,  where 
the  right  to  sell  the  particular  property  was  derived  from  an  equitable  judg- 
ment, which  has  been  reversed.  But,  in  that  respect,  the  case  does  not  bear  out 
the  head  note,  for  the  decision  turned  upon  the  fact  that  the  plaintiff  was  him- 
self the  purchaser  of  the  property.  And  there  is,  at  least,  a  doubt  what  is  the 
rule,  where  an  ordinary  judgment^  at  law,  has  been  reversed,  for  want  of  jurisdic- 
tion. The  revisers'  seoond  subdivision  should  therefore  be  retained.  And 
there  appears  to  be  room  to  doubt  whether  the  rule,  that  restitution  of  the  land 
may  be  had,  where  an  execution  is  set  aside  for  irregularity,  may  not  extend  to 
cases,  where  the  judgment  is  set  aside,  for  the  same  reason.  Simpson  v.  Horn- 
beck,  3  Lans.,  53.  To  provide  for  the  occurrence  of  such  a  case,  the  words, 
"  or  set  aside  for  irregularity  ",  have  been  added.  The  propriety  of  the  addition, 
*^  or  error  in  fact",  is  manifest,  because  that  was  one  of  the  grounds  of  reveisali 
for  which  the  revisers  intended  to  provide.  This  somewhat  extended  explana- 
tion is  made,  because  the  effect  of  the  original  second  subdivision  will,  in 
this  act,  be  somewhat  different  from  that  contemplated  by  the  revisers,  for 
they  were  treating  exclusively  of  judgments  at  law.  It  is  believed  that  there 
is  nothing  in  the  course  of  the  adjudications,  to  render  necessary  the 
restoration  of  the  revisers'  third  and  fourth  subdivisions.  If  there  is  no  title 
to  the  land  sold,  the  remedy  is  in  equity.  Lafisi9ig  v.  Quackenbush,  5  Cow., 
38.  A  purchaser,  at  an  execution  sale,  takes,  subject  to  known  incumbrances ; 
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and  is,  no  doubt,  protected^  like  other  bona  fide  purchafiers  for  yalaej  from  secret 
inonmbrances. 

§  1480. 

Id.,  §  69,  amended  by  the  addition,  in  the  last  line,  of  the  word,  ^'  actual ", 
vbich  is  explained  in  the  note  to  the  next  section. 

§  1481. 

Id.,  §  70,  amended  by  substituting  the  words,  ^'  has  been  collected  by  a  sale 
of  the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execution  issued 
upon  the  judgment  ^^  in  place  of  the  words,  ^'  has  been  levied  upon  the  lands 
of  any  one  or  more  of  such  persons  '^    The  expression,  in  the  B.  L.,  was  ^'  paid 
by  or  levied  upon  the  lands  *',  etc.    The  revisers  dropped  the  words,  "paid  by 
or",  probably  because  they  might  be  so  construed  as  to  include  a  voluntary 
payment.    The  expression,  "  levied  upon  ^%  is  of  uncertain  meaning.    Perhaps 
it  was  designed  to  conform  the  provision  to  the  ruling,  in  Clowes  v.  Dickenson^ 
5  Johns.  Oh.,  235,  that,  where  the  judgment  debtor  has  sold  part  of  his  land, 
the  vendee  may  file  a  bill  to  compel  the  judgment  creditor  to  resort  to  the  part 
remaining  unsold,  but  he  must  do  so  before  an  actual  sale.    Bbokbon,  J., 
remarks,  in   Wood  v.  ColviUj  5  Hill,  228,  that  the- expression,  "a  levy  upon 
land ",  is  obsolete,  since  judgments  have  been  made  liens.    Strictly  speaking, 
this  remark  is  correct ;  but  the  word,  "  levy  ",  is  still  frequently  applied  to  the 
seizure  of  land,  especially  in  the  statutes  relating  to  attachments ;  and;  in  that 
Qonnection,  it  has  recently  been  defined.    Badgers  v.  Bonner,  45  N.  Y.,  379. 
It  has,  therefore,  been  retained  in  some  places,  where  it  designates  an  actual 
seizure,  as  in  the  last  section.    But,  in  this  section,  it  might  be  construed  as 
haying  a  broader  meaning ;  and  as  authorizing  the  judgment  debtors  to  delay 
the  collection  of  an  execution,  till  they  settle  a  controversy,  among  themselves, 
respecting  the  proportions  in  which  they  should  contribute  to  its  payment 
It  was  deemed  preferable  to  omit  a  provision,  which  might  receive  such  a  con- 
struction.   If  the  general  rules  of  equity  authorize  such  a  result,  their  appli- 
cation can  be  preferably  left  to  the  courts,  without  an  express  statutory  pro- 
Tision.    The  addition,  ^^  maintain  an  action  to  '^  is  thus  explained.    The  B.  L. 
provided  for  a  remedy  in  the  supreme  court,  which  was,  as  the  revisers  say  in 
their  notes,  so  complicated  and  inadequate  that  it  had  never  been  resorted  to. 
They  proposed  a  substitute,  which  the  legislature  rejected.    It  is  believed  that 
there  is  no  method  of  compelling  contribution,  except  by  action. 

§  1489. 

2  B.  S.,  371,  Part  3,  ch.  6,  tit  5,  part  of  §  47  (8  B.  S.,  5th  ed.,  652;  2  Edm., 
884),  omitted  in  &aming  §  1447,  ante. 

(1483. 

2  E.  S.,  375,  Part  3,  ch.  6,  tit  5,  §  71  (3  E.  S.,  5th  ed.,  659 ;  2  Edm.,  390), 
amended  by  substituting  the  introductory  sentence,  in  place  of  the  words, 
''  Such  lands  and  tenements  shall  be  liable  to  such  contribution  in  the  follow- 
ing order  '\    Some  alteration  is  rendered  necessary,  by  the  insertion  of  the  last 
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section,  and  the  changee  made  in  framing  §  1481,  ante;  and  this  section  has 
been  so  framed,  as  to  leave  no  room  for  donbt  of  the  intent  to  follow  the  roles 
laid  down,  in  Clowes  v.  Dickenson^  5  Johns.  Ch.,  235.  The  original  section  was 
inserted  by  the  legislature,  presumably  with  that  intent. 

f  1484. 

Id.,  §  72,  amended  so  as  to  conform  the  provisions  of  the  section  to  the  existing 
mode  of  procedure,  and  to  §  1255,  ante ;  and  by  substituting  the  introductory 
words,  in  place  of  the  words,  "  If  a  bill  be  filed  in  the  court  of  chancery  to 
compel  such  contribution,  the  person  aggrieved  shall  be  entitled  to  use  the 
original  judgment,  and  by  virtue  thereof  to  levy  ". 

§  1485. 

Id.,  §  73,  amended  by  adding  the  concluding  phrase  of  the  first  sentence,  and 
the  entire  second  sentence. 

f  1486. 

Id.,  §  74,  amended  as  required  by  the  changes  in  the  statutes,  relating  to  dodc- 
eting  judgments. 


TITLE  m. 

ExecubUm  against  the  person. 

ft  1487. 

Go.  Proa,  first  two  sentences  of  §  288,  omitting  the  provision  relating  to  the 
return  of  an  execution  against  property,  which  is  taken  into  the  next  section 
but  One;  and  remodelled  so  as  to  correspond  to  the  provisions  of  chapter  7, 
title  1,  ante;  but  unchanged  in  substance,  except  by  the  addition  of  the  last 
five  words.  Subd.  1,  consists  of  the  expression  defined  in  §  549,  ante,  as  includ- 
ing the  cases  therein  mentioned.  Subd.  2,  includes  the  cases  specified  in  §  550, 
ante;  the  meaning  of  the  word,  ^^  executed  '^  as  therein  used,  is  distinctly  defined 
in  §  563,  ante. 

f  1488. 

This  section  includes  married,  as  well  as  single  women.  See  §  1206,  ante. 
It  limits  the  right  to  arrest  a  woman,  if  she  is  a  defendant,  to  the  case  specified 
in  §  553,  ante,  where  an  order  has  been  procured  before  judgment;  and,  if  she 
is  a  plaintiff,  to  a  case  where  she  has  procured  such  an  order  against  the 
defendant. 

§  1480. 

This  section  consists  of  that  clause  of  the  first  sentence  of  Go.  Proc,  §  288, 
which  was  omitted  in  framing  the  last  section,  with  the  addition  of  the  excep- 
tion, inserted  at  the  commencement  of  the  section,  and  of  the  second  sentenoa 
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The  former  amendment  has  been  taken^  substantially^  from  2  R.  S.,  364,  Part  8/ 
ch.  6,  tit  5,  §  5  (3  B.  S.,  5th  ed.,  643 ;  2  Edm.,  377).  Perhaps  this  prorision  was 
impliedly  repealed  by  the  Code  of  Procedure ;  but,  if  so,  the  repeal  is  sup- 
posed to  have  been  inadyertent.  There  is  a  noted  instance  in  fiction,  but  few 
iotreal  life,  where  a  party,  who  is  able  to  pay  a  judgment,  suffers  himself  to  be 
closely  confined ;  iind  there  are  many  reasons,  why  the  statute  should  not  impera- 
tively require  an  execution  to  be  issued  against  the  property  of  a  person,  who 
is  already  in  jaiL  The  sentence,  added  at  the  end  of  this  section,  has  been 
framed  for  the  purpose  of  requiring  the  judgment  creditor,  when  he  issues  an 
execution  against  property,  to  send  it  to  a  county  where  there  is  some  proba- 
bility that  it  can  be  collected,  if  the  judgment  debtor  has  any  property.  The 
original  statute,  apparently,  permits  it  to  be  issued  to  any  county;  and  it  has 
been  held  that  it  need  not  be  issued  to  the  county  where  the  debtor  resides. 
Pahe  Y.  Edgerton^  5  Duer,  681 ;  3  Abb.  Pr.,  229.  This  amendment  may  some- 
times require  the  creditor  to  issue  two  executions  against  property  (ante,  §  597); 
but  they  may  be  issued  simultaneously  (ante,  §  1365),  and  such  cases  will  be  of 
Tery  rare  occurrence. 

§1400. 

2  R  S.,  364,  Part  3,  ch.  6,  tit  5,  §  6  (3  E.  S.,  5th  ed.,  643 ;  2  Edm.,  377).  It  is 
believed  that  this  provision  has  not  been  repealed;  it  may  be  useful  in  many 
cases. 

i  1491. 

Id.,  §  7.    See  Noe  v.  Christian,  46  How.  Pr.,  196. 

i  1499. 

Id.,  §  8. 

i  1493. 

2  R.  S.,  368,  Part  3,  ch.  6,  tit.  5,  §  28  (3  E.  S.,  5th  ed.,  649;  2  Edm.,  381). 
Sections  29  and  30  are  in  §  1495,  post.  This  section  is,  of  course,  qualified  by 
§§  1380  and  1381,  ante. 

i  1494. 

L.  1857,  ch.  427,  §  1,  amending  2  E.  S.,  34,  Part  2,  ch.  5,  tit  1,  art.  6,  §  17. 
(8  R  S.,  5th  ed.,  108 ;  2  Edm.,  34),  modified  by  substituting  a  provision 
that  the  judgment  may  be  otherwise  enforced,  eta,  in  place  of  the  permission 
to  resort  to  "  the  same  civil  remedies  '\  etc.  If  the  latter  expression  means  any 
thing  more  than  the  substituted  provision,  it  is  too  broad. 

§  1495. 

2  R.  S.,  368,  Part  3,  ch.  6,  tit.  5,  §§  29  and  30  (3  E.  S.,  5th  ed.,  649  ;  2  Edm., 
382),  consolidated,  and  amended  by  applying  the  provision  to  executions  issued 
under  the  act  of  1857,  as  provided  in  the  last  section.  The  omission  of  a  simi- 
lar provision,  in  that  act,  is  an  instance  of  careless  legislation,  which  would  have 
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led  to  serious  complications^  if  the  cases  to  which  it  applies  had  been  of  more 
firequent  occnrrence. 

i  1496. 

It  is  needless  to  say  that  this  section  is  out  of  place;  but  it  will,  doubtless, 
be  transferred  to  a  more  appropriate  place,  when  the  next  instalment  of  this 
Beyision  becomes  a  law. 
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when  to  m  served  on  co-defendant 521 

new  matter  in,  when  deemed  true. : 522 

sham,  stricken  out,  on  motion 588 

to  amended  pleading,  effect  of  failure  to  make 548 

copy  of,  may  be  served  within  twenty  days  after  arrest.    (See  Abrbst.) 

verified,  effect  of,  on  motion  for  injunction,  etc 680 

may  be  stricken  out,  for  disobedience  to  order  for  discovery,  etc 808 

when  issue  of  fact  raised  by 964 

(See  also  Plbading.) 

Appbal: 

to  court  of  sessions,  in  certain  cases,  who  not  to  sit  on 48 

from  order  removing  action,  etc.,  to  supreme,  from  superior  city  court 271 

by  party  prosecuting,  etc.,  as  poor  person 466 

from  judgment  on  demurrer,  for  frivolousness 587 

extension  of  time  for 784,    785 

when  a  case  is  necessary  on,  etc 998 

from  order  made  on  motion  for  new  trial  on  judge's  minutes 999 

time  of  stay  on,  is  not  a  part  of  ten  years  to  which  lien  of  judgment  is  limited. .  1255 

lien  of  judgment;  how  and  when  suspended  on 1256-1258 

how  restored  on  affirmance,  or  on  dismissal  of. 1259 

when  party  may 1294 

parties  to,  how  designated ;  title  of  action 1295 

when  person  entitled  to  become  party  may;  dismissal  of,  in  such  case  for  neglect, 

etc 1296-1299 

when  adverse  party  has  died,  how  taken ;  substitution  of  parties ;  undertaking. .  1297 

where  party  dies  pending  an,  proceedings  for  revival  or  dismissal 1298 

application  and  oider  for  substitution  on,  how  made 1299 

how  taken ;  notice  of,  etc 1800 

party  desiring  to  review  interlocutory  judgment  on,  must  spedfy  in  notice 1801 

notice  of,  how  served  in  case  of  death,  etc.,  of  attorney 1802 

omission  to  do  any  act  necessary  to  perfect,  how  cured 1808 

cannot  be  taken  from  order  till  same  is  entered ;  omission  to  enter,  how  cured. . .  1804 

undertaking  on,  may  be  waived  by  consent 1805 

deposit  in  lieu  of,  how  made,  etc 1806 

must  be  filed  with  clerk 1807 

new,  to  be  given  when  sureties  become  insolvent,  etc 1808 
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nndertaking  on,  action  on,  when  not  to  be  brooglit. 1800 

when  proceedings  stayed  bj ;  effect  of 1810 

levy  upon  personal  property,  when  superseded  by  and  discharged  on 1811 

court  may  limit  amount  of  security  upon,  in  certain  cases 1312 

by  the  people,  notice  of,  perfects  appMd  and  stays  execution 1318 

by  municipal  corporation,  notice  of,  perfects  appeal  and   stays  execution,  ex- 
cept, etc. 1314 

certidn  papers  to  be  transmitted  to  appellate  court 1815 

interlocutory  judgment  or  order  may  be  reviewed  on  appeal  from  final  judgment.  1316 

court  may  affirm,  reverse,  or  modify  judgment,  or  order  on 1317 

when  does  not  lie  from  judgment  of  reversal 1318 

enforcement  of  judgment  affirmed  on 1319 

of  order  affirmed  on,  in  special  proceedings 1820 

mode  of  cancelling  or  correcting  docket  of  judgment  reversed  on 1881«  1822 

restitution,  when  awarded  on  reversal 1828 

to  court  of  appeals.    (See  Court  of  Appeals.) 

to  supreme  court,  and  to  general  term.    (See  Suf&bmb  Coubt  ;  SuFEBios  Girr 

(Doubts.) 
from  final  order  in  special  proceeding.    (Bee  Spboial  Pbog3EBDING.) 

Affbals,  Coubt  of.    (See  Coubt  of  Affbals.) 

Affbabakce: 

by  defendant  in  action,  how  made 421 

requisites  of  notice  of '. 421 

voluntary  general,  equivalent  to  personal  service  of  summons 424 

notice  of,  may  contain  demand  of  copy  complaint -479 

Affbaiserb: 

to  subscribe  and  swear  to  value  of  attached  vessel 661 

(See  also  Vbsbel.) 

AFFBOTAIi: 

of  bond  or  undertaking.    (See  Bohd  ob  Uhdebtaxxng.) 

Abbitbation: 

limitation  of  action,  where  claim  has  been  submitted  to 411 

subpoana  in,  how  issued  and  served 854 

Abrsst: 

on  Sunday,  when  allowed 6 

for  non-payment  of  interlocutory  costs,  when  allowed 15 

of  money  adjudged  due  on  contract,  etc.,  forbidden 16 

custody  of  prisoner  under 110 

of  prisoner,  etc.,  ffoing  to  jail,  not  allowed 119 

prisoner  under  oraer  of,  entitled  to  jail  liberties 149 

escape  of  prisoner  under  order  of,  sheriff's  liability  for 158,  159 

of  sheriff,  oy  coroner 174-177 

by  coroner,  where  sheriff  is  plituntiff. 179,  180 

orders  of,  when  delivered  by  sheriff  to  successor,  and  duties  of  new  sheriff,  upon 

such  delivery 187 

not  allowed,  except  by  express  statutory  authority,  in  civil  action,  etc.     648 

writ  of  ne  exeat  abolishea 648 

when  plaintiff's  right  to,  depends  on  nature  of  action 549 

depends  partly  on  extrinsic  facts 550 

order,  when  and  where  made 551 

when  of  right  and  when  discretionary 551 

recoyery  of  foreign  judgment  not  to  affect  right  to 552 

of  woman,  when  allowed 553 

of  lunatic,  etc.,  or  infant  under  14,  not  allowed ;  discharge,  etc 554 

of  lunatic,  infant,  etc.,  action  for  damagesfor « 554 

of  person  sued  in  representative  capacity,  not  allowed,  except  for  personal  act,  etc.  555 

order  of,  required ;  when  and  by  whom  made 556 

proof  necessary  to  obtain -. 557 

may  be  granted  at  any  time  after  commencement  of  action. 558 

may  be  granted  to  accompany  summons ^ 

made  by  judge,  security  upon 5^ 

do.        court,       do. ^ 
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order  of,  contents  and  requisites  of ;  to  whom  directed 661 

plaintiffs  attorney  may  limit  time  for  execution  of 661 

copies  of  papers  to  be  delivered  to  defendant ;  originals  to  be  filed 562 

oraer  of,  bow  executed 668 

privilege  from  ;  discharge  of  privileged  person 664 

attorneys  and  other  court  officers,  when  privileged  from '565 

defendant  has  twenty  days  to  answer,  after 566 

motion  to  vacate  order,  etc.,  when  to  be  made 567 

bow  and  to  whom  made 568 

opposition  to 568 

questions  of  fact  arising  on 569,  570 

adjournment  to  procure  further  evidence. 570 

denied,  when  not  to  prejudice  subsequent  motion 571 

pliKintifrs  duty,  where  defendant  is  in  actual  custody 572 

Bupersedeas,  unless  defendant  is  charged  in  execution,  etc 572 

deposit  with  sheriff  upon,  disposition  of 585 

when  paid  to  third  person 586 

sheriff  to  file  papers,  if  bail  not  given « 590 

injunction  and  attachment,  when  not  granted  together 71tt 

application  to  obtain,  vacate,  etc.,  order,  how  soon  decided 720 

cases  where  defendant  actually  confined  under  order  of,  have  preference  on  cal- 
endar   791 

exemption  from,  of  witness,  while  obeying  subpcsna.    (See  WrrHBSS.) 

cannot  be  granted  in  controversy  submitted  . ! 1281 

bail  on.    (See  Bail.) 

Assault  akd  Battebt  : 

limitation  of  action  for 884 

AssBBBiEEsrr  OP  Damages  : 

when  testimony  required  on,  may  be  tahen  by  commission 888 

on  judgment  by  default 1218-1215 

cannot  be  arrested,  except  for  personal  act 656 

AasiGNMEnT: 

of  bond  for  jail  liberties.    (See  Bostd  fob  Jaxl  Libsbtibs.) 
of  judgment.    (See  Jtjdgmbkt.) 

A880CIATB  JUSTICB.     (See  COXTBT  OF  AfFBALS  ;  SUFBBMB  COUBT.) 
ASSOCL^TIOK  : 

joint^atock.    (See  Jodtt-Stock  Assocl/ition.) 

AtTACHMXNT  fob   Ck>NTEMFT.      (See  CONTBMFT  ;    SHBBIFF  ;    TBIAL  JuBOBS  ;    WiTNBSS.) 

ATTACHMEin:  OF  Pbofebty  : 

in  what  actions  permitted 686 

proof  required  to  procure 686 

in  action  against  public  officer,  etc.,  for  peculation,  etc. •  687 

warrant,  when  and  by  whom  granted , 6^8 

effect  of  complaint  subsequently  made 688 

service  of  summons  after  warrant  issued 688 

affldavitstobe  filed,on  procuring 689 

.undertaking  required,  before  granting 640 

warrant  must  be  subscribed  by  judge  and  attorney 641 

contents  of  warrant ;  to  whom  oirc^d 641 

warrants  may  be  issued  at  same  time,  to  different  counties ', 641 

undertaking  not  invalidated  by  improper  granting  of 642 

who  controls  proceedings  on  execution  of  warrant 648 

sheriff  must  execute  warrant ;  manner  of  execution , 644 

what  interest  in  real  property  may  be  attached '. 645 

stock  in,  or  unpaid  subscription  to  stock  of  foreign  corporation,  may  be  attached.  646 

interest  in  corporation  may  be  attached 647 

cause  of  action  arising  on  contract  Uable  to 648 

negotiable  securities  liable  to 648 

warrant  of,  mode  of  levying  under 649 

certificate  of  defendant's  interest,  etc.,  to  be  furnished  to  sheriff. 660 
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person  refuedng  such  certificate  may  be  examined 651 

rights  of  owners,  etc.,  of  vessels  carrying  defendant's  goods 1 658 

when  such  owners,  etc.,  deprived  of  sucn  rights 653 

sheriff  to  make  inventory 654 

may  maintain  actions 666 

may  be  directed  to  sell  perishable  goods 656 

claim  to  property  attached,  sheriff's  jury  may  try 657 

Proceedings  on  sach  claim,  if  finding  is  for  claimiant 658 

nding  for  defendant  not  to  prejudice  right  of  action  of  claimant 659 

of  domestic  vessel ;  claim  of  ownership 660,  661 

undertaking  on  such  claim 6(>2 

when  discharged 663 

action  on  undertaking 664 

defence  in  such  action ;  plaintiJS's  recovery 666 

sale  of  vessel 672,  673 

of  foreign  Tassel ;  claim  of  ownership 666 

notice  of  application  for  ^alnation 667 

undertaking  on  such  claim 668 

when  discharged 669 

when  debtor  may  daim  Yessel 670 

sale  of  vessel 671-673 

■heziff  to  keep  property  attached 674 

may  be  directed  to  pay  money  into  ooort,  or  make  deposit 675 

to  pay  surplus  to  defendant,  when 676 

plaintiff  may  bring  actions  in  name  of  himself  and  dieriff : 677 

sheriff  to  receive  proceeds  of  such  action 677 

not  liable  for  costs  of  such  action 677 

leave  to  bring  such  action,  how  obtained 678 

plaintiff,  when  joined  with  sheriff,  after  commencement  of  action 679 

court  or  judge  to  control  proceedings  in  such  action 680 

return  by  sheriff,  of  inventory,  how  enforced 681 

motion  to  vacate  or  modify  warrant,  or  increase  security 682 

such  motion,  before  whom  and  how  made 683 

may  be  opposed  by  new  proof,  ete 683 

merits  of  action  not  to  be  litigated  on  such  motion 684,  685 

adjournment  of  hearing,  to  procure  further  evidence 685 

when  prior  motion  not  to  prejudice  subsequent  motion 686 

when  defendant  may  apply  for  discharge  of 687 

undertaking  on  such  application ^ 

application  by  one  or  more  of  several  defendants,  and  Tindertaldng  thereupon. . .  (i^ 

undertaking  to  be  filed ;  sureties  to  justify 690 

sheriff  to  retain  property  until  justification 691 

provisions  as  to  discnarffe,  apply  to  vessels 692 

of  partner's  interest,  other  partners  may  apply  to  discharge ^ 

undertaking  on  such  application 694 

valuation  of  defendant's  interest,  on  such  application ^ 

laon. . . . 


plaintiff,  when  entitled  to  notice  of  applicai 

pfreferencee  between  attachments ^ 

rule  9B  to  levy  under  a  junior  attachment 698 

judge  issuing  first,  to  control  subsequent 699,  700 

applications  to  vacate  or  modify,  where  nuMie,  etc 'j^ 

of  foreign  vessel ;  undertaking  by  junior  creditor ^ 

when  forbidden,  after  failure  to  give  undertaking ^ 

rights  of  junior  plaintiff,  in  action  by  sheriff  and  senior  plaintiff. |^ 

jimior  plaintiff  may  be  allowed  to  sue  jointly  with  sheriff JJ* 

rights  of  third  and  other  subsequent  attaching  creditors • ^ 

satisfaction  of  judgment  in  favor  of  attaching  creditor ....*••  ^ 

disposition  of  property,  after  discharge  of    <^ 

after  vacating  or  annulment  of  warrant •  •  ^ 

books,  papers,  undertakings,  etc.«  when  delivered  to  defendant •  •  ^^ 

defendant  to  be  substituted  in  sheriff's  action,  when •  •  •  ^![ 

of  real  property,  notice  of,  when  cancelled •  •  -  ^^ 

return  of  warrant,  after  same  is  vacated,  etc -  •  •  ^^ 

arrest  and  injunction,  when  not  granted  together -  •  •  ^ 

application  to  obtain,  vacate,  etc.,  how  soon  decided •  •  •  ^ 

proof  of  the  levy  of,  etc.,  when  required  on  application  for  judgment ...  1^1' 
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warrant  of,  cannot  be  granted  in  controversy  submitted 1281 

levy  not  to  be  discharged  on  appeal 1811 

ezeention,  when  warrant  of,  has  issued 1870 

order  ot  preference  of  warrants  of,  and  executions,  etc 1407,  1408 

levy  under  execution  cannot  be  made  in  certain  cases  unless  warrant  of,  vacated  or 

annulled 1415 

action  against  officer,  for  levy,  etc. ;  rights  of  indemnitors 1421-1427 

of  courts,  not  to  practice  as  attorneys 62 

upon  supreme  court,  etc.,  in  N.  Y.  and  Kings  counties 98,  95 

ATTOBiniT : 

or  officer,  process  to  be  subscribed  or  indorsed  with  name  of 24 

parties  may  appear  in  person,  or  by 55 

death  or  disability  of ;  proceedings  thereupon 65 

must  subscribe  summons 417 

to  subscribe  notice  of  appearance,  answer,  etc 421 

for  plaintiff,  may  limit  time  for  service  of  summons 425 

to  be  assigned  to  prosecute  or  defend  for  poor  person 460,  465 

of  poor  person,  costs  to  be  paid  to 467 

appearing  for  two  or  more  defendants  to  receive  one  copy  complaint 479 

to  Bubscnbe  pleading 520 

verification  of  pleading,  by,  when  allowed 525 

copy  of  account,  by 581 

to  pay  costs  for  scandalous  pleading 547 

to  subscribe  order  of  arrest,  and  may  limit  time  for  its  execution 561 

must  subscribe  warrant  of  attachment 641 

service  of  papers  on,  how  made.    (Bee  Bervigb.) 

when  to  be  served  with  papers,  instead  of  party 799 

may  execute  satisfaction-piece  of  judgment  within  two  years 1260 

ATTOKtSTEY-GEEfEBAL : 

may  bring  action  for  penalty,  etc.,  given  to  prosecutor ;  limitations  thereof 887 

(See  also  Attobnets  and  Counsellors.) 

Attobnetb  and  Counsellors: 

may  be  punished  for  misconduct : 14 

judge,  judge's  partner,  or  clerk,  when  not  to  act  as 49,      50 

examination  and  admission  of 56-60 

oath  of  office  and  certificate  of  admission 59 

residing  in  adjoining  states,  may  practice 60 

derk,  deputies,  etc.,  not  to  practice  in  their  own  courts 61 

sheriff  and  certain  other  officers  not  to  practice  as 62 

none  but  attorneys  to  practice  in  New- York  and  Kings  counties 68,      64 

compensation  left  to  agreement 66 

removal  or  suspension,  for  malpractice,  crime,  etc. ;  proceedings,  etc 67-69 

certain  acts  prohibited ;  disobedience  how  punished,  etc 70-80 

not  to  defend,  when  they  have  been  public  prosecutor ;  partner  also  prohibited  .  .78-80 

but  if  prosecuted  may  defend  in  person 81 

court  of  appeals  to  make  rules  for  admission  of 198 

privilege  of,  from  arrest 565 

not  to  disclose  professiomd  communications 885 

B 
Bail: 

fictitious,  punishment  for  puttinpf  in , 14 

Custody  of  persons  surrendered  in  exoneration  of 110 

effect  of  surrender  by,  where  cause  removed  to  or  from  superior  dty  court 276 

where  action  removed  to  supreme  from  county  court 846 

amount  of,  motion  to  reduce 567 

defendant  discharged  from  arrest,  on  giving,  or  making  deposit 578 

to  be  given  at  what  stage  of  action 578 

may  to  given  alt  any  hour  of  day  or  night,  etc. 578 

defendant  must  have  opportunity  to  procure 578 

defendant  may  elect  to  make  deposit,  give  bond  for  liberties,  or  give  bail,  when. .  574 
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Bail  ^OofUinHsd. 

oontentflof  undertaking 575 

examination  of  penonaoffiared  as 576 

copy  of  papers  to  be  deliyeied  to  plaintifTs  attoinef 576,    577 

sheriff  to  file  papers 677 

notice  of  non-acoeptanoe  of 577 

notice  of  justification ;  new  undertaking 678 

qaalifications  of 679 

j  ustification  of,  how  made 680 

allowance  of 681 

deposit  with  sheriff:  instead  of 688 

to  be  paid  into  ooort 688 

bail  maj  be  given  after 684 

disposition  of ;  when  paid  to  third  person 585,  586 

sheriff,  when  liable  as 587 

proceedings  on  judgment  against 688 

liable  to  sheriff  for  omitting  to  justify 688 

may  surrender  defendant 691 

defendant  may  surrender  himself  in  exoneration  of 691 

surrender  how  made ;  exoneration  of  bail  thereupon 698 

may  arrest  defendant  for  purpose  of  surrender 698 

voluntary  surrender  in  exoDeration  of 694 

sheriff;  when  to  have  rights  and  liabilities  of 695 

proceeded  against  by  action  only 596 

execution,  when  necessary,  before  suing 697 

duty  of  sheriff  on  such  execution. 698 

defences  in  action  against 699 

may  be  relieved,  where  principal  is  impriflonad,  0to« 600 

exonerated,  in  what  cases 601 

"Bajsccbxjst  : 

'  judgment  against,  how  discharged IM 

Bill  of  PABTicnLABB : 

court  may  order,  furnished • 681 

BnXB  OF  EZCHAHGB  AlO)  Pbomibsobt  N0TB8 : 

of  moneyed  corporations,  action  on,  unlimited 6N 

parties  to,  may  be  joined  in  action ^ 

may  be  attached z."" 

protest  of,  etc,  when  evidence.    (See  DocxjxeiitabtBvidbhgb.) 

BOABD  FOB  "ESFOBCEMENT  OF  JlTBT  FlNBS : 

in  Sings  county.    (Bee  Trial  jubobs  nr  EIikob  Oouktt.) 
in  New-York.    (Bee  Tbial  jxjbobb  in  New-Yobk.) 

BOABD  OB  GomaTTEB : 

oaths  may  be  administered  by,  in  certain  cases. 848 

subpoena  in  certain  cases  before,  how  issued  and  served 864 

Bom): 

in  legal  proceedings,  generally.    (See  Homo  OB  IJhdbbtaxino.) 
of  sheriff,  when  prosecuted.    (Bee  Shbbiff.) 
of  guardian  of  infant.    (See  Ihfast.) 

Bond  ob  Undbbtaking  : 

in  legal  proceedings,  conforming  substantially  to  statute,  sufficient 7^ 

amendment  of 780 

must  be  acknowledged  or  proved 810 

party  need  not  join  in ;  when  one  surety  sufficient 811 

form  of  affidavit  of  sureties ;  approval  of 81« 

several  sureties,  when  allowed  m 818 

•  to  people,  for  private  suitor's  benefit,  how  prosecuted. 814 

not  affected  by  change  of  parties 816 

to  be  filed  with  derk 816 

Bond  fob  Jail  Libbbtibs  : 

of  temporary  jail,  applies  to  liberties  of  proper  Jail |j^ 

requisites  and  condition  of 1^ 

for  whose  benefit  held ....«  ^*'' 
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oonunitment  of  prisoner,  for  insaffioienoj  of  snretiefl. ; 152 

surrender  of  principal,  by  soretiea  in • 158 

0aeli  snrrender,  how  made • 154 

escape  of  prisoner  forfeits....' 155 

defence  in  BherifTs  action  on 160 

judgment  against  sheriff  is  eyidence  against  snretieB,  etc 161 

sammaiT  j  udgment  for  sheriff,  on. 162,  163 

Bach  jndgment,  when  stayed ;  when  vacated 164 

evidence  in  sheriff's  action  on 165 

assignment  of  forfeited  bond,  to  party 166 

action  on,  by  assignee ;  damages  recoverable 167 

such  assignment  oars  action  against  sheriff 168 

defence  in  action  by  assignee,  on 169 

stay  of  proceedings  against  sheriff,  where  assignment  not  taken 170 

coroner  may  take,  from  sheriff  on  his  arrest 174-177 

given  by  sheriff,  coroner  may  prosecute  or  assign 178 

person  arrested  in  action  brought  by  sheriff 180 

Books  Ain>  Papkbs: 

as  to  evidence.    (See  Docdioentabt  ESyidisncb.) 

discovery  and  inspection  of.    (^ee  Dibooyiibt.) 

of  foreign  corporation,  how  proved 929-981 


of  officers,  etc,  with  reference  to  trial  jurors  in  New- York, is  misdemeanor.  .1122,  1128 

certain  officers  in  Elings  county  receiving  bribe,  etc,  deemed  guilty  of  felony. . . .  1158 

acceptance  of  bribe  by  juror,  penalty  for 1193 

Bbookltk,  Citt  Court  of  : 

is  a  court  of  record 2 

judges  of,  to  fix  number  of  court  attendants 95 

appeal  to  court  of  appeals,  in  action  commenced  in 191 

jurisdiction  of 268-265 

proceedings  before  one  judge  of,  may  be  continued  before  another 279 

consists  of  three  judges;  cmef-judge 807 

always  open ;  number  of  trial  terms 808 

appointment  of  special  deputy-clerk  and  assistants 809 

clerk  of,  entitled  to  same  fees  as  county  derk 810 

derk  of,  general  duties  of.    (See  Glbbk  ;  GoxnuTT  Glebk.) 

sheriff,  etc.,  of  Kings  county  to  attend  terms  of 811 

expenses  of  ,  are  a  county  charge 812 

stenographer  for ;  appomtment,  duties,  etc 818 

(See  SuFERiOB  Crrr  Ck>T7BT8.) 

BUTFALO,  SUFEBIOB  OomiT  OP : 

is  a  court  of  record 2 

judge  may  make  orders  in  actions,  etc.,  in  supreme  court 240 

proceedings  before  one  judge  of,  may  be  continued  before  another 279 

jurisdiction  of 268-265,292,  298 

exclusive  jurisdiction  of  certain  actions  discontinued  in  justice's  court. 294 

power  to  remit  fine  or  recognizance  imposed  by  it 294 

consists  of  three  judges ;  chief-judge 295 

number  of  general  and  trial  terms 296 

demurrers,  where  tried 297 

clerk  entiUed  to  same  fees  as  county  clerk 298 

to  appoint  deputy,  and  special  deputy-derk 284,  299 

derk,  general  duties  of.    (See  Clerk  ;  Couiot  Clbbk.) 

stenographer ;  appointment,  duties,  fees,  etc 800 

crier , 801 

sheriff,  etc.,  to  attend  terms  of ;  compensation 802 

Bpedal  powers  of  such  officers,  in  contempt  cases,  eta 802 

assessors  of  Bufiklo  to  return  and  file  jury  list  for. .' 808 

drawing  of  trial  jurors  for 804 

notifying  trial  jurors  for ;  their  fees 805 

additional  Jurors,  when  ordered  drawn,  etc •  • 806 

(See  SxTFEBiOB  Cm  ComiXB.) 
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mDlBX. 

BxjbzalPlaox: 

exemption  of,  from  execution.    (8ea  Bjumltvioh  noM  BuuuTiUV.) 

0. 

GALBNDAB: 

of  certain  conrta  of  record ;  court  may  order  printed 19 

expense  of  printing,  a  county  charge , 20 

practice  in  New- York  dty 794,796,  977 

arrangement  of  iflsaee  upon • 978 

as  to  preference  on.    (See  PBBirEBKRGE.) 

Caitada  : 

open  commission  may  isane  to 895 

effect  of  j  udgment  of  a  ooort  of 955 

Case: 

settlement  of,  by  judge  out  of  office,  allowed 25 

in  cause  tried  at  certain  circuits  in  New- York,  before  whom  settled 236 

on  appeal,  or  motion  for  new  trial,  when  necessary ;  how  made  and  settled 997 

when  appeal,  etc.,  may  be  heard  without  a 998 

required  on  appeal  from  order,  made  on  motion  for  new  trial  on  minutes 999 

preparation  and  settlement  of,  does  not  operate  as  stay  of  proceedings  on  jadg- 

'  ment,  unless  order  made 1005 

statement  of  exceptions  in,  does  not  prejudice  motion  for  new  trial 1006 

on  sabmission  of  controversy  without  action 1279,  1280 

when  required  on  appeal  to  court  of  appeals,  etc 1S39 

Cause  of  Action  :  ' 

how  stated  and  numbered  in  complaint 481-488 

what  may  be  united  in  same  complaint • 4B4 

when  deemed  single 485,   486 

for  unlawful  arrest  of  lunatic,  infant,  etc,  arises  when 554 

on  contract,  may  be  attached 648 

one  or  more  may  be  stricken  out,  for  ^sobeying  order  for  discovery 808 

Obtoioatb  : 

»,  eta,  of  ludge  of  court  of  record  to  be  filed 54 

bnission  of  attorney  and  coimsellor 59 

to  be  used  as  evidence,  form  and  requisites  of.  957-959 

must  be  under  seal,  except  in  certain  cases 958,    959 

by  sheriff,  of  sale  of  real  property  under  execution 1438,  1439 

by  sheriff  or  officer,  on  redemption  of  real  estate  sold  on  execution.    (See  HSDBMP' 

TION  OF  BSAIi  PbOFERTT  SoLD  ON  EZJBOUTTON.) 

of  officer,  etc.,  when  evidence.    (See  DocmiENTAST  Byidxnob.) 

GhaIiLBNOB: 

of  juror.    (See  Jubt.) 

CHA^nn&L: 

limitation  of  action  to  recover 88S,  388 

arrest  in  certain  actions  to  recover,  etc 550 

interpleader  by  order,  in  action  to  recover 820 

place  of  trial  of  action  as  to  distraining  of 988 

CmBF Jttdgb.    (See  Ooubt  of  Affbals  ;  SmPEBiOB  Gmr  Ooubtb.) 

OxBcmr  OouBTS : 

are  courts  of  record • 3 

seal  kept  by  county  clerk  to  be  the  seal  of • 27 

appointment  of  times  and  places  for  holding 2^ 

several  may  sit  at  same  time  in  New-York ^ 

publication  of  appointment «. 2w 

governor  may  appoint  extraordinary  term  of ^ 

any  justice  of  supreme  court  may  hold ^ 

certain  judges  of  other  courts  may  be  designated  to  hold,  in  New-York.. «^ 

failure  of,  governor  how  to  prevent ^ 

places  for  holding,  within  the  several  counties,  regulated. • .  •  •  ^ 

issues  of  fact  and  law,  in  supreme  court,  to  be  tried  in ^^ 

stenographers  for.    (See  SmuDca  Goitbt.) 
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INDEX. 

CmWB :  EhEOcroN. 

peraonul  service  of  STunmons,  in  actionB  against 4dl 

charter,  ordinances,  etc.,  of,  how  proved 941 

jory  lists  to  be  filed  in  clerks'  offices  of  certain 1041 

(See  also  Cobforatiok.) 

CittCJoubtofBrooicltw.  (See  Brooklyn,  City  Cotjbt  op  ;  Superior  City  Courts.) 

City  Court  of  LoNG-lBtAui^iTY.    (See  Lokq-Island-City,  City  Court  of.) 

City  Court  of  Yonker&    (See  Yoivkierb,  City  Court  of.) 

Civil  Action.    (See  Action.) 

Claim  of  Title  : 

by  third  person,  to  property  seized  by  sheriff,  trial  of.    (See  Sheriff's  Jury.) 

to  attached  vessel 600-678 

to  real  property.    (See  Limitation  of  Action.) 

Clergyman: 

not  to  disclose  confessions , 888 

Clerk: 

of  court  of  record,  punishment  of,  for  misconduct 14 

writs  and  process  to  be  filed  with,  when  returned 28 

or  deputy-clerk,  etc.,  not  to  practice  in  hia  own  court 61 

must  act  as  guardian  ad  litem  for  infant,  when  appointed 472 

bond  or  undertaking  to  be  filed  with 816 

of  court,  deputy,  etc.,  oaths  may  be  taken  before 843 

to  open  commission  returned  by  agent  in  certain  cases 004,    905 

to  endorse  and  file  such  returned  commission 906 

to  open,  endorse  and  file  commission  received  by  mail 907 

of  court,  public  body,  etc.,  when  certified  copies  of  his  records  are  evidence 983 

must  seardi  files,  and  certify  transcripts 961 

must  deliver  papers,  etc.,  when  place  of  trial  changed 988 

when  to  enter  judgment  by  default 1212 

amount  of  judgment,  how  determined  or  assessed  by,  on  default,  etc 1213 

to  keep  judgment-book,«tc 1236 

duty  of,  as  to  filin£^,  endorsing,  etc,  judgment-roU 1237-1239 

of  court  of  record,  duties  o^  as  to  formation  of  jury,  verdict,  etc.    (See  Jury 

Trial;  Trial.) 
(For  clerks  of  the  several  courts,  see  the  titles  of  those  courts.) 

(See  also  County  Clkrx.) 

COMMIBBION : 

to  examine  witness,  on  written  interrogatories 887-892 

on  oral  questions 898,    895 

open,  when  to  issue 894,    895 

upon  consent,  when  to  issue 908 

from  foreign  court,  to  examine  witness 915 

(See  also  Deposition.) 

COMMIfiBIONER  OF  JURORB : 

for  Eiligs  county.    (See  Trial  Jurors  in  Einob  County.) 
for  Nsw-Tork.    (See  Trial  Jurors  in  Nbw-Tork.) 


as  to  witnesses'  oaths,  etc    (See  Board  or  Commtttbe.) 

Common-Law  : 

of  other  state  or  country,  how  proved , 942 

rules  as  to  documentary  evidence  saved 962 

Common  Pleas,  Court  of,  for  the  city  and  County  of  New- York  : 

is  a  court  of  rocord 2 

proceedings  beforo  one  judge  of,  may  be  continued  before  another 26 

attendants  upon 98 

judge  of,  may  issue  warrant  for  witness  beforo  sherUT's  jury;  may  tax  costs 

of  trial, 108,  109 

general  jurisdiction  of 268,264,266,  286 

may  correct  or  discharge  certain  judgments 286 

may  romitafine  or  forfeited  recc^^zanoe 286 
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INDEX. 

OoMKOK  Pleas,  Coubt  of,  fob  the  Citt  and  Ck)uinT  of  Nbw-Yobk  —  Chmt.       Bmonxm. 

may  entertaiii  any  special  proceeding  oogniiable  by  a  county  coort .,  286 

conBiflta  of  six  jadg^;  chief-Judge .'  287 

clerk  may  appoint  spedal  deputies  and  assistants ;  their  compensation 288 

stenographers  for  ;  appointment^  duties,  fees,  etc 289,  290 

judges  to  appoint  crier ;  his  compensation 291 

(See  SuFEBiOR  Cnr  Ck)UBT8.) 

GOHFLAnrr: 

copy  of,  when  to  be  served  with  summons  ;  consequence  of  failure 419 

to  DO  filed,  on  service  of  summons  by  publication 442 

is  the  first  pleading  on  part  of  plaintiff. 478 

when  copy  to  be  served  on  demand 479 

may  be  dismissed  for  fkilure  to  serve  copy 480 

contentsof 481 

when  final  and  interlocutory  Judgment  may  be  demanded  in 482 

causes  of  action  to  be  separately  stated  ana  numbered 48S 

what  causes  of  action  may  be  joined  in 484 

cause  of  action,  when  deemed  single 485,  486 

when  alternative  judgment  may  be  demanded. 486 

grounds  of  demurrer  to 488 

certain  objections  deemed  waived  unless  taken  by  answer  or  demurrer 499 

material  allegations  not  denied,  deemed  true 622 

made  after  onler  of  arrest  granted,  how  regarded 568 

issuing  of  injunction,  how  regarded 608 

attachment  issued,  how  regaided 688 

time  fixed  by  court  for  supplemental,  cannot  be  enlarged 784 

dismissal  of,  for  disobedience  to  order  for  discovery 808 

for  neglect  to  serve  summons 821 

for  neglect  to  proceed  in  action 822 

judgment  for  plaintiff  not  to  exceed  demand  in 1207 

dismissal  of,  does  not  prevent  new  action,  unless,  etc 1209 

by  default  may  be  taken  for  amount  daimed  In  verified 1218 

verification  of.    (See  Verifioatioh.) 

(See  also  Plbadotg.) 

CoMFBoiaaE.    (See  Offeb.) 

Ck)KCEALMENT: 

of  property  attached,  liability  of  person  for. 708 

oonfbssion  of  judgment.    (see  judgxbnt.) 
Consolidation  of  Actions  : 

between  same  parties,  in  same  court 817 

in  different  courts ; .  ^ ^ 818 

against  joint  and  several  debtors,  by  plaintiff ^. v 819 

OONBTTABLES: 

not  to  practice  as  attorneys ® 

attending  court  of  record,  when  to  act  as  crier. . . ; .i^ 92 

sheriff  to  notify,  to  attend  court 4 .^7,98,  242 

fine  of,  for  non-attendance  at  court ' 99 

limitation  of  actions  againal ..: 88$,  835 

(See  also  Officer  7  Sheriff.)  •" 

OONTBMFT: 

criminal,  defined ;  courts  of  recofl  may  punish  for,  when ^ 

punishment  of... ./. .•*.'. 8 

when  punishable  summarily. 1^ 

person  charged  with,  must  be  notified 19 

commitment  fo^  must  specify  circumstances  of  offence 11 

person  punishm  for,  may  also  be  indicted Ij 

parties,  officers,  etc.,  when  punishable  civilly  for. 1« 

in  certain  cases,  arrest,  etc.,  as  for,  prohibited 16 

prisoner  committed  for,  to  be  actually  confined 167 

disobedience  to  order  requiring  return  of  inventory  of  attached  property 681 

•  for  deposit,  delivery,  etc.,  of  property 718 

to  provision  forbidding  new  application  for  orde^  or  judgment  refused.  778 

to  order,  requiring  discovery,  may  be  punished  as* 
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OoHTBicFr  —  OonHnued.  Bvmov. 

arieBt  of  witneasin  certain  easeBis 863 

diflobedienoe  of  Bubpcena  served  on  witnefls  is. 858,    874 

OonmruANGB: 

by  one  judge,  of  proceedings  commenced  before  another,  in  court  of  record  in 

New-York 26 

of  action,  after  transfer  of  interest 756 

after  death  of  sole  party 757 

Oontract: 

as  to  real  property,  county  court  has  Jurisdiction  of  action  for  performance  of . . .  •    840 

action  for  breach  of,  when  to  be  brought  witliin  six  years 882 

counterclaim  in  action  on 501 

attachment  of  property,  in  action  for  breach  of.    (See  ATTAcmcxzrr  of  Pbofbrtt.) 

OOBTRIBUnON : 

action  for,  between  owners  of  real  property  after  sale  on  execution 1481 

when  part  owner  redeems  from  sale  on  execution 1482 

order  of,  by  real  property  in  such  cases. 1488 

bow  enforced  by  means  of  original  judgment 1484 

Hen  of  original  judgment,  how  preserved  for  such  purpose 1485 

entry  to  be  made  on  docket  in  such  case 1486 

Odhtbotsbsy.    (See  SuBXissioiir  ov  Coictboybbbt.) 

OOKVICKTIOK : 

of  judges  to  make  general  rules  of  practice.    (See  Gbnkral  Bulbs  of  Praoticb.) 
of  judges  to  appoint  supreme  court  reporter.    (See  Sxtpbibib  Coxtbt.) 

OOBTBTAITCB : 

of  real  property  by  sherlfiT,  court  may  order 718 

acknowledged,  etc.,  and  record  thereof,  is  evidence 985 

certificate  of  acknowledgment  may  be  rebutted  or  disproved,  when 986 

of  real  property  in  another  state,  now  proved 946,    947 

on  sherifTs  or  referee's  sale  of  real  property,  effect  at ;  what  to  state 1242,  1244 

OOPTBIGHT: 

of  statements  of  facts,  and  of  head-notes  in  court  of  appeals  reports 212 

Coboher: 

punishment  of,  for  misconduct 14 

powers  and  duties  of,  in  action,  eta,  where  sheriff  is  a  party 172 

mandate  how  directed  to,  and  how  executed 173 

•  arrest  of  sheriff  bv 174 

duties  and  liabilities  of,  on  arrest  of  sheriff 175-177 

may  prosecute  or  assign  sheriff's  bond  for  jail  liberties 178 

duties  of,  on  an  arrest,  when  sheriff  is  plaintiff 179,    180 

liability  of,  for  escape 181 

acting  as  sheriff,  to  obey  rules  as  to  outgoing  sheriff. 189 

limitation  of  actions  against , 888,  885 

when  execution  to  issue  to,  duties,  etc,  thereon 1862 

provisions  as  to  redemption,  etc.,  on  execution  sales,  when  to  apply  to ; 1477 

proceeding  to  obtain  conveyance  in  case  of  death,  etc.,  of,  after  sale  on  execution.  1478 

OOBFOBATION : 

foreign,  action  against,  may  be  brought  in  superior  city  court 268 

domestic,  when  superior  city  court  has  jurisoiction  of  proceedings  to  sell  property 

of,  or  to  dissolve 268 

when  deemed  resident  of  city  where  superior  city  court  located 264 

domestic  religious ;  jurisdiction,  etc.,  of  county  court  over  property  of 840 

when  deemed  resident  within  jurisdiction  of  county  court 841 

moneyed ;  action  on  bills,  etc,  of,  unlimited 893 

.  limitation  of  action  against  director  or  stockholder  of 894 

personal  service  of  summons  on 481,  482 

verification  of  pleading  by 525 

mode  of  service  of  injunction  order  upon r 610 

damages  sustained  by,  from  injunction,  how  ascertained  and  recovered 624 

attachment  of  property  of 636 

foreign,  subscriptions  and  shares  of  stock  may  be  attached 646 
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COBPORATiOK  —  ConHnued-  Saoctov. 

interest  in,  may  be  attached §47 

officer  to  f  umiah  certificate  of  defendant's  interest  to  sheriff  executing  attachment.  650 

officer  refusing  certificate,  etc.,  to  be  examined ^ 651 

foreign,  judgment  against,  when  enforceable  only  against  attached  property 707 

preference  of  actions  against 791 

admission  of  member  of,  when  evidence  against , . .  839 

production  of  books  and  papers  of,  how  compelled 868 

books,  etc.,  of,  may  be  prodaced  by  subordinate  officer  of,  when 869 

foreign,  books  of,  are  presumptive  evidence,  etc 929 

when  copy  of  such  books  may  be  read  in  evidence 9S0«    931 

seal  of,  how  affixed 960 

action  to  dissolve,  etc.,  reference  by  consent  not  made,  of  course  in 1013 

foreign,  requisites  on  application  for  judgment  against 1217 

municipal,  security  on  appeal  by,  not  required,  except  by  order  of  court;  form  of 

security,  when  required 1814 

00BT8: 

interlocutory,  arrest  for  non-payment  of,  when  allowed 15 

judge  not  to  be  interested  in,  when 47,  49 

and  expenses  of  trial  before  sheriff 's  jury,  regulated 109 

county  court  to  impose,  on  remitting  fine,  etc 359 

when  imposed,  on  special  application  for  judgment  by  default 419 

defendant  served  with  notice,  etc.,  when  to  pay ^3 

provisions  as  to,  when  party  prosecutes,  etc,  as  poor  person 461,  467 

guardian  of  infant  defendant,  when  liable  for 477 

on  demurrer  to  complaint,  when  not  allowed 491 

allowance  of,  where  part  of  plaintiff 's  claim  is  admitted 511 

on  exception  to  pleaaing 547 

on  striking  out  scandalous  pleading 547 

on  exoneration  of  bail,  when  imposed ^ 601 

of  action  to  recover  attached  property,  etc,  sheriff,  when  not  liable  for 677 

in  such  action,  may  be  awarded  against  plaintiff 677 

effect  of  tender,  on 738,  734 

effect  of  offer  of  judgment,  on 738,  739 

of  motion,  how  collected 779 

fees  of  referee  to  superintend  discovery,  added  to 807 

on  order  for  new  trial  on  account  of  failure  to  file  decision 1010 

decision  of  court,  or  referee's  report  on  trial  of  issue  of  fact, must  award  or  deny..  1023 

may  be  inserted  in  blank  left  in  judgment,  when 1231 

on  confession  of  judgment 1275 

what,  may  be  grants!  on  submission  of  controversy  without  action 1281 

OOUHTBRCLAIM  : 

founded  on  title  to  real  property,  etc.,  when  effectual 866 

rules  of  limitation  apply  to 866,  897 

grounds  and  requisites  of  demurrer  to ^3-496 

answer  may  set  up ^  500 

defined 601 

rules  respecting  allowance  of 503 

judgment  in  case  of 503,  604 

in  action  by  and  against  executors,  administrators,  etc 505,  606 

defendant  may  set  up  several  legal  and  equitable 607 

demand  of  judgment  on 509  • 

demurrer  to,  wnere  affirmative  judgment  demanded 510 

for  less  than  plaintiff's  claim,  judgment  upon 518 

reply  allowed,  to  answer  containing 514 

judgment  on  failure  to  reply  to .' 516 

several  replies  allowed  to  same 517 

ve^fication  applying  only  to 627 

one  or  more  may  be  stricken  out,  for  disobeying  order  for  discovery 806 

offer  of  judgment  on.    (See  Otfbr.) 

ComirrT  Clkrx  : 

seal  kept  by,  to  be  the  seal  of  certain  courts  and  of  the  county '. 27,  28 

in  certain  counties  may  appoint  Bi>ecial  deputy,  to  attend  courts 89 

to  attend  general  term  of  supreme  court 242 

deputies,  etc.,  oaths  may  be  taken  before 848 
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GoUBTT  Ci^EiiK — Contintted.  Bacxiozr. 

•  certificate  of,  required  to  make  transcript  of  justioe's  docket  evidence 939 

moBt  search  files,  and  certify  transcripts 961 

daties  of,  with  respect  to  trial  jurors.    (See  Tbial  Jubobs.) 

'powers  of  deputy  as  to  drawing  of  trial  jurors,  etc ....  1061 

to  keep  judgment-book  ;  must  enter  judgment ' 1286 

to  keep  docket-book ;  must  docket  judgments,  etc 124&>1272 

to  file,  and  enter  on  docket,  assignment  of  jud^ent 1270 

daties  of,  in  filing  of  confession  and  entering  judgment  thereon 1275, 1276,  1278 

IMLpers,  on  submission  of  controversy  without  action,  to  be  filed  with 1280 

to  keep  book,  and  to  record  designation  of  exempt  homestead 1398 

to  record  certificate  of  sale  of  T&al  property  on  execution 1439 

when  and  how  to  file,  enter,  etc.,  satisfaction  of  judgment  or  mortgage,  on  redemp-       • 

tion  of  real  estate  sold  on  execution 1468 

(See  also  Clerk  ;  Judombnt.) 

COUlfTY  GOXTBT  : 

is  a  court  of  record 2 

seal  kept  by  county  clerk  to  be  the  seal  of 27 

jnrisdiction  of 840 

domestic  corporation,  when  a  resident,  for  purpose  of  jurisdiction 841 

provision  in  case  of  disability  of  county  judge 842 

supreme  court  may  remove  action  and  change  place  of  trial. 848 

effect  of  order  of  removal,  filing,  entry,  etc.,  of  papers ;  appeal 844 

suiy  of  proceedings,  for  purpose  of  applying  for  such  removal 845 

Bu^  removal  not  to  impair  process,  etc , 846 

may  send  its  process  to  any  county,  when 847 

when  jurisdiction,  etc.,  co-extensive  with  that  of  supreme  court 848 

fines,  forfeited  recognisances,  etc.,  when  and  how  remitted. 850-858 

who  may  make  order  in 854 

always  open  ;  terms 855 

appointment  of  terms  to  be  filed  and  published 856 

jurors  for,  how  drawn  and  notified 857 

stenographers  for,  in  certain  counties 858-861 

may  appoint  receiver  in  certain  cases 718 

power  of,  as  to  transfer  of  money,  etc.,  in  court 748 

may  order  additional  jurors  drawn,  proceedings  thereupon 1058,  1059 

may  order  discharge  of  levy  of  execution,  on  appeal  from  judgment 1311 

apx>eal  from.    (See  Sufbbkb  Goubt.) 

COXJHTY  JUDGB : 

may  appoint  temx>orary  court-house 48 

may  issue  warrant  for  witness  before  sheriff's  jury,  and  tax  costs  thereof. . .  .108,    109 

to  perform  duties  of  justice  of  supreme  court  at  chambers 241 

may  make  order  in  superior  city  court,  when 277 

has  same  powers  as  justice  of  supreme  court,  when  . , 848,  849 

may  make  order  in  county  court  of  another  county,  when 854 

to  appoint  terms  of  county  court 855 

may  make  order  for  substituted  service  of  summons,  etc 485 

service  of  summons  by  publication,  etc 440 

may  appoint  ffuardian  ad  litem  for  infant  party 472 

may  grant  order  of  arrest 556 

injunction  order 606 

warrant  of  attachment 688 

to  control  proceedings  on  attachment  against.property,  when 648 

ex  parte  order,  out  of  court,  may  be  mi^e  by 772,  773 

order  made  by,  by  whom  reviewed 774 

may  order  discharge  of  witness  arrested 862 

may  entertain  application  for  deposition,  when y 872 

may  grant  order  for  commission,  when 889 

may  issue  subpcena  for  witness,  on  deposition  to  be  used  without  the  State..  915,  917 

to  attend  drawing  of  trial  jurors 1044,  1046 

may  order  additional  jurors  to  be  drawn  for  term  of  county  court  or  sessions  ....  1056 

may  order  juror  to  attend  term  on  particular  day 1060 

(See  also  Couittt  Goubt.) 
GotJBTT  Tbbasijbeb: 

moneys  in  court,  paid  over  to,  etc 745 

powers  of,  in  relation  to  such  moneys. 749 
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Oomm  Tbbabubbb  —  Continued, 

transfer  of  seeoritles  for  money  in  oonrt,  upon  death,  etc.,  of 750 

acooantfl  of,  as  to  moneys  in  court .  752 

to  report  annually  to  court,  oonceming  court  moneys 758 

COXTBT  OF  AFFSALB  : 

ifl  a  court  of  record 3 

general  rule  or  order  of,  to  be  pnbliahed 18 

seal  of,  to  remain  the  same 27 

ffoverijor  may  chanee  place  for  holding SB,      89 

judge  of,  may  decide  cause,  though  he  has  not  heard  argument 46 

rules  of,  as  to  admission  of  attorneys,  how  changed,  etc 57 

jurisdiction  of 190,    191 

*     appeals  from  certain  orders,  heard  as  motions 193 

may  make  rules  of  practice,  and  for  admission  of  attorneys 193 

judgment  or  order  of,  to  be  remitted  to  court  below 194 

judgment  absolute,  when  to  be  rendered,  etc 194 

cause,  where  placed  on  calendar,  in  second  and  subsequent  appeals. 195 

times  and  places  of  holding  terms    196 

court  may  be  held  in  any  building ;  adjournments 197 

may  appoint,  etc.,  clerk,  reporter  and  attendants 198 

clerk  to  take  oath  and  execute  bond 199 

office  ot  where  kept 199 

to  appoint  a  deputy  and  assistants ;  their  powers 200,    901 

is  successor  of  clerk  of  former  court 202 

custody  of  money,  etc,  by,  regulated 202-208 

.   action  on  undertaking,  to  stay  execution  on  appeal  to,  when  not  to  be  brought. . . .  1809 

may  limit  amount  of  security  on  appeal  in  certain  cases 1813 

papers  to  be  transmitted  to  clerk  of,  on  appeal 1815 

appeal  to,  may  be  taken  in  what  cases 1884 

limitation  of  time  for 1325 

security  to  perfect * ^ 1825 

security  to  stay  execution  on 1827-1881 

from  judgment  or  order  of  affirmance,  security  on 1332 

foregoing  provisions  not  to  apply  to  certain  cases 1888 

two  or  more  undertakings  on,  may  be  in  same  instrument 1884 

exception  to  sureties  in  undertakUig  on ;  justification 1885 

from  final  judgment  rendered  after  interlocutory  judgment  affirmed,  or 

new  trial  denied 1886,  1850 

what  questions  brought  up  for  review,  on 1887 

review  of  questions  of  fact,  on ;  presumption,  etc 1887, 1888 

case  when  required,  on 188d 

reporter  of.    (See  State  Rbpobtbb.) 

OOUBT-HOUSB : 

where  court  of  record  Is  held,  sale  of  Honors  in,  prohibited 82,     88 

trial  elsewhere  than  at,  may  be  by  stipulation,  in  nim-jury  causes 87 

when  county  judge  to  appoint  temporary 48 

OOXTBTS: 

referred  to  in  this  act 1-^ 

jurisdiction  and  powers  of,  preserved 4 

sittings  of,  are  public 5 

not  to  sit  on  Sunday,  except,  etc 6 

adjournment  of,  on  Saturday,  to  be  to  what  day 6 

writs,  process,  etc.,  of,  requisites  of 2S 

seals  of.    (See  alsoSBAL.) 27-80 

adjournment  of,  in  absence  of  judge 84-36 

change  of  place  for  holding ^ . . . .  88-43 

abatement  not  produced  by  failure  or  adjournment  of 44 

judges  not  to  practice  in  tneir  own 49 

attendants  on 08-08 

(For  special  provisions  relating  to  particular  courts,  see  the  titles  of  those  courts). 

COURTB  NOT  OF  ReCOBD  : 

enumeration  of 9 

limitation  of  action  on  judgment  of 888 

attempt  to  bring  action  in,  when  deemed  commencement  of  action. 400 
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CoiTBTS  OF  BacOBB:  Bscnov. 

enamention  of 2 

may  issne  sabpoanas  and  administer  oaths 7 

maj  make  new  process  and  f onns  of  proceedings 7 

may  punish  for  criminal  contempt,  when 8 

officers  and  others,  for  miscondactp  etc 14 

general  rules  of  practice  in,  how  made 17 

certain,  may  order  calendars  printed 10,      20 

teste,  form  and  return  of  process  in 22-24 

Beals  of,  to  continue  the  same 27 

rooms,  fuel,  etc.,  for,  how  furnished 81 

adjournment  of ;  drawing,  etc.,  of  jurors  for  adjourned  term 84 

when  ^vemor  may  change  place  for  holding 88,      89 

when  judges  do.  do.  40,42,      48 

trial  in,  when  continued  beyond  term 45 

judge  of,  to  file  certificate  of  age,  etc 54 

admission  to  practice  in 56-60 

aheriff  to  notify  constables  to  attend 07 

action  in,  how  commenced 416 

officers  of,  when  privileged  from  arrest 565 

certain,  may  direct  discovery  of  books  and  papers 808 

when  and  how  many  trial  jurors  to  be  drawn  for 1042 

powers  of,  over  dockets  of  their  j  udgments  kept  by  county  derk 1260 

BB: 

of  court,  not  to  practice  as  attorney 62 

of  courts  of  record,  how  appointed 90 

sheriff  or  constable,  when  to  act  as 92 

of  courts,  to  attend  general  term  of  supreme  court 242 

(See  also  the  titles  of  the  several  courts.) 

attorney  guilty  of,  suspension  or  removal  of 67-69 

limitation  of  action,  etc.,  how  affected  by  imprisonment  for 875,  806,  1201 

conviction  for,  does  not  exclude  witness. . .  * 882 

Cbdcihal  Action  : 

pleading  not  to  be  used  as  evidence  in 523 

preferr^  to  dvil,  on  calendar 790 

pending  without  the  State,  depositions  in,  how  taken 914-920 

GSIKINAL  CX>NTSMFT.     (See  CONTBMFT.) 

D. 

limitation  of  actions  for 882-884 

arrest  in  action  for 549,    550 

sustained  by  injunction,  how  ascertained 617,  628,    624 

jury  to  assess,  in  actions  for  money 1188 

single,  onlv,  to  be  found  by  jury,  except,  etc 1184 

rate  of,  to  be  recovered  in  action 1208 

how  ascertained,  when  judgment  is  by  default,  on  application  to  the  court 1215 

offer  to  liquidate.    (See  Offbb.) 

Dkath: 

or  diaability  of  officer  in  special  proceeding 52,      58 

of  attorney ;  proceedings  thereupon 65 

of  person  entitled,  or  Sable,  etc ;  effect  of,  on  limitation.    (See  Limitation  of 
AcncN.) 

of  party  or  parties,  continuance  of  action  after 757-760 

of  plaintiff,  court  may  order  action  abated  after T 761,    762 

of  party,  after  offer,  verdict,  etc. ;  entry  of  judgment 763,    764 

of  defendant,  before  verdict,  etc.,  no  judgment  to  be  entered  after 765 

of  public  officer,  etc.,  not  to  abate  action  brought  by  him 766 

presumption  of,  in  certain  cases 841 

of  iuBtice  of  the  peace,  proof  of  proceedings,  in  case  of 940 

judgment  against  party  after,  effect  of,  etc 1210 

on  confession,  not  to  be  entered  after 1275 
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Death  —  Continued.  SBcnoir. 

motion  to  set  aside  jadgment,  may  be  made  after  party's,  when 12S4 

appeal,  how  taken  after;  substitution  of  parties ;  undertaking 1297-1299 

of  party,  pending  an  appeal,  proceedings  on 1298-1299 

of  attorney,  notice  of  appeal,  how  served  in  case  of 1303 

execution,  how  obtained  after  death  of  judgment  creditor'. 1876 

judgment  debtor 1879-1881 

of  sheriff,  how  execution  enforced  after 1388 

homestead  exemption  from  execution,  how  far  continued  after 1400-1403 

of  sheriff,  who  may  act  in  case  of,  in  conveyinf  real  property  sold  on  execution . .  1475 
of  coroner,  or  person  appointed  to  act  as  sherm,  after  sale  on  execution ;  convey- 
ance, how  obtained 1478 

of  person  in  custody  under  execution,  new  execution  against  property  may  issue 
after 1493 

Decision  : 

of  motion  to  vacate,  etc. ,  provisional  remedy,  how  soon  required 720 

of  court,  on  trial,  when  increased  damages  are  allowed 1020 

of  demurrer 1021 

of  iasue  of  fact 1022 

judgment  upon,  after  trial  of  issue  of  fact.    (See  also  Judoment.) 1228 

Decbxb.  (See  Judgment.) 

Deed.  (See  Cohybtance.) 

Default : 

judgment  by.    (See  Judgment  ;  Motion.) 

relief  from  oouBequences  of  faiiore  to  plead,  etc 788 

Defects: 

in  process,  pleadings,  etc.,  when  disregarded 721-723 

Defence: 

in  action  on  bond  for  jail  liberties.    (See  Bond  fob  Jail  LiBEBTiEfi.) 
of  sheriff,  in  action  for  escape.    (See  Escape.) 

rules  of  limitation  apply  to 866,    897 

in  action  where  summons  served  by  publication,  etc 445 

statement  of,  in  pleading.    (See  Pleading.) 

sham,  stricken  out  on  motion 588 

in  action  against  bail 599 

Defendant  : 

appearance  by,  when  and  how  made 421 

how  designated  in  summons,  when  person  or  name  unknown 451 

severally  liable,  action  a^inst 454-456 

jointly  liable,  action  against 457 

infant,  must  appear  by  guardian  ad  litem 471 

only  pleading  of,  is  demurrer  or  answer 487 

arrest  of,  in  an  action,  when  allowed 549-555 

bringing  on  cause  for  trial,  must  furnish  copies  of  papers,  when 981 

may  demand  that  place  of  trial  be  changed  to  proper  county 986 

judgment  may  be  rendered  against  one,  and  action  proceed  against  others 120S 

Definitions  : 

of  criminal  contempt 8 

general  rules  of  practice 17 

trustee  of  express  trust 449 

property,  as  used  in  provisions  relating  to  receiver 718 

order 767 

motion T , 768 

general  and  special  verdict 1186 

final  judgment 1300 

interlocutory  judgment 1201 

Delivery: 

of  money  or  property  to  party 717,   718 

( See  Defobit.) 
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DBKAKD  of  JUDOICBKT :  Sbgtior. 

complaint  mast  contain. 481 

when  complaint  may  demand  interlocntory  and  final  judgment 483 

must  demand  final  judgment  only 482 

for  money,  must  state  amount 482 

iot  inconsistent  kinds  of  relief,  a  ground  of  demurrer 488,  495 

(See  also  Gomplaii9t  ;  Judomsnt.) 

DSHUBBEB: 

in  Buffalo  superior  court;  where  tried 297 

service  of  copy  of,  is  an  appearance 421 

must  be  subscribed  by  attorney 421 

to  be  served  before  expiration  of  time  for  appearance,  when. 422 

or  answer,  the  only  pleading  of  defendant 487 

.  to  complaint,  grounds  of 488 

for  insufficiency  and  inconsistency  restricted 489 

must  distinctly  specify  objections 490 

grounds  of  objection,  how  stated  in..  ..> 490 

rule,  if  too  many  grounds  of  objection  stated 491 

judgment  for  defendant,  without  costs,  in  such  case 491 

to  part,  and  answer  to  part,  of  complaint 492 

to  reply,  when  allowed.. . » 493 

to  counterclaim,  etc.,  in  answer,  for  insufficiency 494 

demanding  affirmative  judgment 495 

requisites  of . . ! 496 

pleading  over,  or  amendment,  after  decision  of 497 

division  of  action  after,  when  ordered 497 

objections  may  be  taken  by  answer,  instead  of,  when 498 

when  waived,  unless  taken  by  answer  or 499 

to  partial  defence 508 

to  counterclaim  demanding  affirmative  judgment 510 

need  not  be  verified 523 

to  pleading,  etc.,  as  frivolous 537 

to  amended  pleading,  effect  of  failure  to  serve 543 

issue  of  law  arises  only  on 964 

where  triable 990 

(See  also  Issue  of  Law.) 

Denial.    (See  Answeb  ;  Reply.) 

Depabtments  : 

judicial.    (See  Bufbbmb  Court.) 219 

Dbfosit: 

by  sheriff,  of  proceeds  of  property  attached 675 

on  obtaining  injunction.  .  (See  Injunction.) 

of  money,  etc.,  in  court,  or  delivery  to  party,  court  may  order 717 

disobedience  to  such  order,  punished  as  contempt 718 

court  may  order  sheriff  to  make  such  deposit  or  delivery 718 

in  lieu  of  bail.    (See  Bail.) 

in  lieu  of  undertaking,  on  appeal.    (See  Appeal.) 

Deposition  taken,  and  fob  use  within  the  State  : 

of  a  party  before  trial  of  action 870 

of  a  person  not  a  party,  to  action  pending,  or  about  to  be  brought 871 

appHcation  for;  contents  of  affidavit 872 

order  for  examination ;  contents  of ;  service  of,  etc 873,  875 

subpoena  for  person  to  be  examined,  may  be  issued 874 

when  and  where  taken 877 

application  to  vacate  order,  how  made,  etc 878 

proceedings  on  such  application ;  new  order 876 

by  consent 879 

manner  of  taking  and  returning. .' 880 

when  to  be  read  m  evidence 881,  882 

effect  of ;  objections  to,  at  trial 883 

orifl^nal  affidavits  are  presumptive  evidence  of  facts  therein  alleged,  etc 884 

to  be  used  on  motion,  now  taken,  etc 885 

place  where  witness  may  be  compelled  to  attend 886 
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DXFOBmOH  TAKEN  WITHXS  THB  BTATB,  FOB  U6B  EL8KWHEBB :  R^ty^y, 

in  what  eases  may  be  taken 914 

how  taken ;  sabpcena  to  vrithess  where  oommission  has  laaaed 915 

contents  of  subpoena  where  commission  issued    916 

flubpoBna  when  no  commission  is  issued 917 

Justice  of  the  peace  may  take,  when 918 

taking  and  leturhinff 919 

penalty  for  not  obeyiag  such  subpoena 990 

DBFOfiinOH  TAKBN  WITHOXTT  THS  STATS  : 

in  what  cases  commission,  with  written  interrogatories^  may  issue 887,  888 

application  for  order  tliat  such  commission  issue 889»    890 

interrogatories,  how  settled 891 

to  be  annexed  to  commission ;  directions  for  letum 892 

when  commission  may  issue,  to  examine  on  oral  questions 898 

open  commission,  or  order  without  commission,  granted 894 

last  two  sections  not  applicable  where  adverse  party  is  infknt,  lunatic,  etc 895 

notice  of  examination  on  oral  questions 896 

form  of  open  commission 897 

order  to  take  depositioDs 898 

before  whom,  such  order  may  be  executed 899 

mode  of  examination,  on  oral  questions 900 

commission,  or  order,  how  executed  and  returned 901-905 

returned  papers  to  be  indorsed  and  filed 906,  907 

commission,  or  order,  may  ig.'^ae  by  oonsent ^ 908 

papers  on  file,  to  be  open  to  inspection 1 .  909 

when  suppressed 910 

is  evidence 911 

when  interrogatories  may  be  in  foreign  language 912 

letters  rogatory  may  issue,  with  written  interrogatories 918 

DbscentCaot: 

rights  not  to  be  afRdcted  by 874 

DBSiaNATION  : 

by  a  resident,  of  person  on  whom  summons  may  be  served 430 

by  foreign  corporation,  of  person  on  whom  summons  may  be  served 4^ 

of  referee,  in  action  for  divorce,  etc 1012 

of  general  term  justices.    (Bee  Sufbbmb  Coubt.) 
of  temporary  jail.    (See  Jail.) 

Dirbctob: 

of  money  corporation  or  banking  association,  limitation  of  action  agahut 894 

Disabilitt: 

of  judge  who  Is  a  party,  or  interested,  etc 46 

justice  of  the  peace,  on  certain  appeals  to  court  of  sessions 48 

officer  before  whom  special  proceeding  is  pending,  proceedings  on 52,  58 

attorney  ;  proceedings  thereupon  ;  appointment  of  new  attorney 65 

5-eneral  term  justice,  in  supreme  court 229,  281 

udges  of  superior  city  court,  removal  to  supreme  court  in  case  of 273 

county  judge,  who  to  act  in  case  of 842 

removal  of  action  in  case  of 842 

effect  of,  on  limitation  of  action.    (See  Limitation  of  Action.) 

time  to  move  to  vacate  judgment • 1291 

(See  also  Bbath.) 
Dischabob: 

of  person  imprisoned  for  non-payment  of  fine  for  criminal  contempt 9 

•  (See  CONTBMPT.) 

from  arrest,  upon  bail  or  deposit.    (See  Bail.) 

of  debtor  in  custody  on  execution  against  the  person,  how  creditor  may  require ; 

•     effect  of T: 1494,1496 

from  arrest,  of  privileged  person.    (See  Abbebt.) 

of  witness  arrested.    (See  Witnbbs.) 

of  attachment.    (See  Attachmbnt  of  Pbopebtt.) 

DiacovBBT: 

of  iudffment  debtor's  property,  action  for,  may  be  brought  in  superior  city  court. .  2^ 

of  books,  etc.,  certain  courts  may  order wB 
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DiBOOVXRT  —  (JonHnued,  Seoiion. 

gfeneral  ralea  to  prescribe  cases  for. 804 

petition  and  order  for 805 

order  for,  when  and  by  whom  vacated 806 

proceedings  on  retam  of  order  for 807 

penalty  for  disobedience  of  order 808 

effect  of  books  and  papers,  as  eridence,  when  prodaoed 809 

BlBTRICT-ATTOBinBT  : 

partner  of,  or  person  who  has  been,  not  to  defend  certain  prosecutions 78-80 

to  be  notified  of  application  to  remit  fine,  etc 852 

may  bring  action  for  penally,  etc.,  given  to  prosecutor 887 

limitation  of  such  action 887 

BiBTRiCT  Courts  of  ths  Crrr  of  Nbw-Tobe  : 

are  courts  not  of  record 8 

appeal  to  court  of  appeals,  in  action  commenced  in 191 

I>zyoBCB,  Action  for  : 

Bervice  of  summons  by  publication,  etc 488 

evidence  of  husband  or  wife 881 

reference  by  consent  not  made  of  course 1012 

referee  to  whom  all  parties  object  may  be  appointed 1024 

judgment,  how  rendered 12:i9 

DocKisT  of  Judomeht  : 

when  evidence.    (See  DocuMBirrARY  Evtoencb.) 

(See  also  County  Clerk  ;  Judgment.) 

Documentary  Bvidencb  : 

certain  official  certificates  evidence 921 

certificate,  etc.,  of  officer  on  file,  when  evidence 922 

notary's  certificate  of  protest  is  presumptive  evidence,  etc 923 

protest  and  memorandum,  when  evidence 924 

proof  of  presentment  or  protest  in  foreign  state  or  country,  how  made 925 

affidavit  of  printer,  etc.,  presumptive  evidence,  etc 926 

of  service  of  notice  is  presumptive  evidence,  when 927 

marriage  certificate  or  record  is  presumptive  evidence 928 

books  of  foreign  corporation  are  presumptive  evidence 929 

when  copy  thereof  may  be  read  in  evidence,  etc 980,  981 

statutes  and  legislative  proceedings,  how  proved 982 

copies  of  records  and  papers  in  certain  offices  are  presumptive  evidence 983,  984 

conveyance  acknowledged,  eta,  is  evidence 985 

record  of  acknowledged  conveyance  or  transcript  thereof,  evidence 985 

certificate  of  acknowledgment  not  conclusive ;  may  be  rebutted,  etc 986 

what  instruments  may  dnb  made  evidence  by  acknowledgment 987 

when  docket-book  of  justice,  or  transcript  thereof,  is  evidence 988,  989 

other  proof  of  proceedings  before  justice  of  the  peace 940 

charter,  ordinance,  etc.,  of  cities  and  villages,  how  proved 941 

statute,  etc.,  of  other  state  or  foreign  country,  how  proved 942 

common-law                        do.                      do.                         942 

records,  etc.,  of  United  States  courts,  how  proved 948 

of  department  of  United  States  government,  how  proved 944 

when  record  of  bill  of  sale,  etc.,  of  vessel,  is  evidence 945 

conveyance  of  land  without  the  State,  when  evidence 946 

exemplification  of  record  of  conveyance  recorded  in  other  state,  etc.,  is  presump- 
tive evidence 947 

docket,  judgment,  etc., of  justice  of  the  peace  of  adjoining  state,  how  proved,  etc.  948-951 

record  and  judicial  proceedings  of  court  of  foreign  country,  how  proved  ....  952,  958 

efiect  of  such  record  or  judicial  proceeding  not  declared 954 

effect  of  judgment  of  Canadian  court 955 

documents,  etc,  of  foreign  country,  how  authenticated 956 

general  form  of  certificates  to  copies,  etc 957 

such  certificates  must  be  under  seal,  except,  etc 958,  959 

certain  officers  must  search  and  certify  upon  request 961 

foregoing  provisions  not  to  prevent  proof  according  to  common-law  rules,  etc 9^2 

Do^fER,  AcpnoN  for  : 

when  may  be  brought  in  superior  city  court , 268 
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DowEB,  Action  fob  — Continued,  Sboczok. 

countf  court  has  jurisdiction 840 

stay  by  injunction 616 

preferred  on  calendar 791 

triable  by  jury 968 

place  of  trial 982 

DBX7I9KABD,  HABITUAL.     (See  IDIOTS,  LUHATICS,  ETC.) 

DijrrcHBSS  County  : 

crier  for  courts  of  record  in ...  J 91 

jail  liberties  for • 145 

stenographer  for  supreme  court,  county  court,  eta,  in. 256,    257 

E. 
Ejectment,  Action  of  : 

stay  by  injunction 616 

interpleader  by  order,  in 820 

triable  by  jury 968 

place  of  trial 988 

judgment  enforced  by  execution 1240 

Embracebt: 

penalty  for 1194 

Enfobcbhent  of  Judgment  : 

mode  of 1340,  1241 

Ebib  County  : 

jail  liberties  for ', 145 

sheriff  to  attend  Bnffido  superior  court 802 

Ebbor: 

in  fact,  vacating  judgment  for 1282-1291 

(See  Appeal;  Case  ;  Exception  ;  Tbial.) 

Escape: 

of  prisoner  going  to,  etc,  or  returning  from  hospital ;  re-arrest,  etc 127 

what  is,  and  effect  thereof 155 

sheriff  Uable  to  action  for 158 

penalty  for  connivance  of  sheriff,  etc.,  at 159 

iudgmeut  against  sheriff  for,  evidence  against  sureties 161 

damages  in  action  for,  by  assignee  of  bond 167 

stay  of  proceedi^  in  action 170 

defence  of  sheri^in  action  for 171 

of  sheriff,  coroner  liable  for 177 

of  prisoner  in  action  by  sheriff ;  coroner's  liability  for 179,  181 

limitation  of  action  against  officer  for 885 

of  defendant  after  arrest,  sheriff  is  liable  for 587 

new  execution  against  person  or  property  may  issue  after. 1492 

Eyidencb  : 

in  criminal  action,  pleading  not  to  be  used  as 528 

admission  of  member  of  corporation,  when  admissible  against  corporation 889 

of  consideration,  how  far  seal  is,  upon  executory  instrument 840 

common  or  unwritten  law  of  foreign  country  or  of  other  state,  etc.,  how  proved. .  942 
(See  also  DEPOSITION;  Documentabt  Evidence;  Oaths  and  Affibmations ; 

Witness.) 

Exception  : 

settlement  of,  by  judge  out  of  office,  allowed 25 

in  causes  tried  at  cerUiin  circuits  in  New- York,  before  whom  settled 286 

to  pleading,  for  irrelevancy,  indefiniteness,  etc. ;  proceedings  thereux>on 545-^7 

what  decisions  may  be  excepted  to 9d2 

refusal  of  court  or  referee  to  make  finding,  may  be  excepted  to , 998 

when  and  how  taken  after  trial  by  court  or  referee 994 

during  trial  and  to  charge  of  judge,  how  and  when  taken 995 

ruling  excepted  to,  how  reviewed .* 996 

to  be  stated  in  case  on  appeal,  or  on  motion  for  new  trial 997 
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ExcBPnoK — OorUinued,  Sxgtion. 

when  may  be  ordered  beard  in  first  inntance  at  general  term 1000 

motion  for  new  trial  on,  at  general  term,  after  interlocutory  judgment 1001 

does  not  operate  aa  stay  of  proceedings  on  judgment,  unless  order  made 1005 

not  to  prejudice  motion  for  new  trial 1006 

(See  also  Case  ;  Tbial.) 

Execution: 

• 

on  judgment  on  counterclaim,  against  executors,  etc.,  when  allowed 606 

when  necessary,  before  action  aeainst  bail 597 

when  judgment  may  be  enforced  by 1240 

return  of,  by  sheriff,  satisfied  or  unsatisfied,  etc 1264,  1265 

sheriff  to  indorse  return  on,  and  to  deliver  copy  thereof,  on  payment  of, 1266 

on  judgment  for  money,  certain  provisions  applied  to 1272 

on  confession  of  judgment,  when  whole  amount  not  due 1277 

to  whom  directed ;  provision  where  sheriff  is  party 1862 

time  of  receipt  to  be  indorsed  on 1863 

the  different  kinds  of ;  is  process 1864 

to  what  counties  may  issue 1865 

general  requisites  of 1866 

requisites  of,  when  issued  out  of  court  other  than  that  where  judgment  rendered.  1867 

for  collection  of  money,  etc 1868 

for  delivery  of  property 1878 

when  judgment  for  delivery  of  property  and  payment  of  money 1873 

separate,  may  issue  where  separate  sums  awarded 1874 

may  issue  of  course  within  five  years,  etc 1875 

after  death  of  judgment  creditor,  court  may  allow,  etc.,  within  five  years 1876 

how  may  be  issued  after  lapse  of  five  years 1877 

notice  of  application  for,  after  five  years 1878 

how  enforced  when  sheriff  dies  or  is  disqualified 1888 

from  N.  Y.  marine  court,  issuing,  direction,  and  execution  of.   (See  Mabinb  Court 
OF  THE  City  of  Nbw-Yokk.) 
(See  Execution  against  Pbopektt  ;  Execution  against  the  Person.) 

Execution  against  Profebtt  : 

return  of,  partly  satisfied ;  effect  of,  on  presumption  of  payment  of  judgment. . . .     877 

to  issue  after  expiration  of  his  term,  to  sheriff  levying  attachment 706 

or  to  person  designated  to  complete  unfinished  business  of  such  sheriff. 706 

in  cases  where  attachment  has  issued,  how  collected 708 

collectible  solely  out  of  persomd  property,  issuable  for  costs  of  motion 779 

may  issue  to  collect  fines  of  jurors  in  New- York 1117 

in  Kings  county 1156 

how  levied  on  real  property,  after  ten  years  from  date  of  judgment 1252 

when  court  may  order  levy  of,  discharged  on  appeal 1811 

when  to  specify  time  of  docketing  judgment 1869 

bow  sheriff  required  to  collect 1869 

requisites  of,  where  attachment  has  issued 1870 

a^Ednst  executor,  etc.,  requisites  of 1371 

of  deceased  judgment  'debtor,  leave  to  issue  necessary ;  how  obtained 1379-1881 

of  surviving  judgment  debtors  may  issue ;  notice  thereupon 1883 

sales  on,  etc.,  to  be  made  at  auction,  and  in  day  time 1884 

penalty  for  taking  down,  etc.,  notice  of  sale ' 1885 

validity  of  sale  on,  not  affected  by  sheriff's  omission  to  give  notice,  etc. 1886 

sheriff  not  to  purchase  at  sale  on 1887 

personal  property  bound  by 1405 

order  of  preference,  whete  two  or  more. . . . , 1406 

where  both  executions  and  attachments  issued 1407 

when  issued  out  of  court  not  of  record,  and  levied 1408 

title  of  bona  fide  purchaser  before  levy,  not  affected  by 1409 

current  money  must  be  levied  upon  and  paid  over 1410 

bills,  bonds,  etc.,  must  be  levied  upon  and  sold 1411 

interest  of  bailor  in  goods  pledged  may  be  sold  on 1412 

when  partners  may  apply  for  release  of  goods,  levied  upon 1418 

notice  of  application  may  be  required ;  undertaking  to  be  given 695,  696,  1414 

provision  when  attachment  also  levied  on  such  property 1415 

when  such  undertaking  enures  to  benefit  of  other  creditors 1416 

how  partner's  interest  sold ;  rights  of  purchaser 1417 

third  person's  claim  of  title  to  property  levied  on,  to  be  tried 1418 
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Execution  AOAiN8TPBOFEBTT—(7(m<»ntted.  BBcnoir. 

proceedings  if  claimant  Bucceeds 1419 

action  agtSnst  officer  for  levy,  etc. ;  indemnitors  how  sabstitated  as  defendants.  1421-1427 
on  original  jadgpnent,  may  be  issued  and  used  to  enforce  contribation  after  sale  on. 

(See  Contribution.) 
property  exempt  from.    (See  Exemption  from  Execution.) 
sales  of  property  on.    (See  Sale  under  Execution.) 
redemption  after  sale  on.    (See  Redemption  of  Real  Profebtt  bold  oh  Eza^ 

CUTION.) 

in  cases  where  execution  issaes  against  the  person.    (See  Execution  againbt 
THE  Person.) 

Execution  against  the  Person  : 

custody  of  prisoner  arrested  on 110 

prisoner  arrested  on,  entitled  to  jail  liberties 149 

requisites  of 1872 

in  what  cases  may  be  issued 1487 

when  may  be  issaed  against  a  woman 1488 

when  execution  against  property  must  be  first  issued 1489 

and  agpednst  property  not  to  be  simultaneous 1490 

other  executions  against  person  or  property  cannot  be  issued  while  defendant  in 

custody  on,  except,  etc ', 1491 

new  execution  may  issue  after  escape 1493 

against  property  may  issue  after  death  of  nerson  in  custody  on. . .  1493 

creditor  may  discharge  debtor  in  custody  on ;  effect  of  such  discharge 1494 

new  execution  not  to  be  enforced  against  real  property  sold,  in  certain  cases 1495 

Exscutorb  and  Administrators  : 

actions  by  and  against,  Ihnitation  of 883,  890-393 

may  sue  without  joining  person  interested 449 

counterclaims  in  actions  by  and  against 505,    506 

cannot  be  arrested,  except  for  personal  act 555 

preference  of  actions  by  and  against 791 

security  upon  appeal  by,  may  be  dispensed  with 1812 

execution  against  property  in  hands  of,  etc. ,  what  to  require 1871 

of  deceased  judgment  creditor,  how  to  obtain  execution  within  five  years 1376 

whiat  evidence  to  famish  on  redemption  of  real  property  sold  on  execution.  .1464-1466 
conveyance  by  sheriff  to,  when  person  entitled  thereto  is  dead 1473 

Exemption  : 

from  service  as  trial  juror.    (See  also  Trial  Jurors.) 1039,  1080 

inNew-York 1081 

in  Kings  county 1137 

of  person  from  arrest  while  obeyfiig  subpoena  or  order.    (See  Witnssb.) 

Exemption  from  Execution  : 

certain  special,  not  affected  by  general  provisions  concerning 1889 

of  certain  personal  property  owned  by  householder 1390,  1891 

certain  property  not  exempt  from  execution  on  certain  j  ndgments 1391 

widow  and  married  woman,  when  entitled  to .'. .- 1393 

of  militaiy  pay,  bounty,  etc ;  arms,  equipment,  etc 1398 

of  right  01  action,  etc,  for  seizure,  etc,  of  exempt  property 1894 

of  land  designated  as  burying  ground 1395 

mode  of  designating  burying  ground  for 1896 

of  homestead,  to  what  extent,  etc 1897 

how  to  be  designated,  etc 1898 

of  married  woman,  when,  etc 1899 

when  to  continue  after  owner'sdeath 1400 

not  affected  by  temporarv  suspension  of  residence 1401 

if  value  exceeds  $1,000,  lien  of  judgment  attaches  to  surplus 1402 

how  proceeds  marshalled  after  sale  in  such  case 1408 

of  real  property,  how  cancelled 1404 

Exoneration.    (See  Bail  ;  Bond  for  Jail  Liberties.) 

Extension  of  Time.    (See  Time.) 

Extra  Allowance  : 

where  trial  is  by  the  court,  decision  must  fix  amount  of 1088 
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P. 

Failubs  of  Title.    (See  Salb  under  Exbcxjtion.) 

Feb8  :  BBonoN. 

jadge>  when  forbidden  to  take 51 

of  fiftenogTapher,  how  paid 85,  86,  88 

of  officers  attending  eapreme  court  general  term,  how  paid 243 

of  supreme  court  stenographers  in  nrst  district 251-253 

of  superior  dty  court  stenographers  in  New-York 289 

of  clerk  of  superior  court  of  Buffalo •••-••. ^^^ 

of  stenographer  of  Buffalo  superior  court,  how  paid  in  certain  cases 800 

clerk  of  city  court  of  Brooklyn  may  charge 810 

N.  Y.  marine  court  to  account  for  and  pay  oyer 831 

officers  of  N.  Y.  marine  court  not  to  receive 886 

of  marshal,  for  executing  mandate  of  N.  Y.  marine  court 889 

party  prosecuting,  etc,  as  poor  person,  not  liable  for 461 

of  referee  appointed  to  superintend  discovery,  etc 807 

referee  failing  to  report,  not  entitled  to 1019 

jndge  when  not  entitled  to,  as  referee 1024 

Feigned  Issues  :  ^ 

abolished,  and  order  for  trial  substituted. 828 

commissioner  of  jurors  for  Kings  county,  corruptly  omitting  name,  etc.,  polity  of.  1158 
Fictitious  Bail  ob  Subbtt.    (Bee  Bail.) 

FnCB: 

for  criminal  contempt 9 

court  of  common  pleas  may  remit,  in  New- York 286 

county  court  may  remit,  and  may  discharge  from  imprisonment  for  non-payment 

of 850-853 

arrest  in  action  for • t.. , . . . .  549 

Fines,  Penalties,  and  Fobfeiturbs  : 

person,  not  an  attorney,  practicing  in  N.  Y.  or  Kings  county 64 

judge  permitting  such  person  to  practice 64 

attorney  forfeits  treble  damages  lor  deceit,  etc 70,  71 

$50,  for  lending  name i 72 

constable  failing  to  attend  court,  when  notified 99 

sheriff  neglecting  to  execute  mandate  in  spedal  proceeding 103 

illegal  sale  of  liquors  in  jail 180 

connivance  by  sheriff,  at  escape  of  prisoner 159 

(See  Fine.) 

FiBST  Judicial  Distbict.    (See  New-Yobx.) 

Fobbcl^sube,  Action  fob  : 

when  it  may  be  brought  in  superior  dty  court 263 

county  court  has  jurisdiction  of 340 

guardian  for  non-resident  infant  defendant 473 

place  of  trial 982 

FOBEIGN  COUNTBT : 

open  commission  not  to  issue  to,  except  Oanada 895 

depositions  to  be  used  in  suit,  etc.,  pending  in,  how  taken 914-920 

statute  law  and  oonunon  law  of,  how  proved 942 

records  and  other  judicial  proceedings  of  courts  of,  how  proved 952,  953 

effect  of  such  record  or  juoicial  proceeding  not  declared 954 

effect  of  judgment  of  Canadian  court 955 

copy  of  record  or  document  in  public  office  of,  how  authenticated 956 

FOBFBITUBB,  ACTION  FOB : 

Umitation 883, 884, 887,  894 

place  of  trial 983 

Feaud: 

limitation  of  action  for  relief  on  ground  of 882 

defendant,  when  not  excused  from  verifying  answer  to  charge  of 529 

arrest  in  action  for 549 

[i]  ft6 
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Frattd  —  Continued,  Sbcxioh. 

in  contracting  debt,  ground  of  arreet  in  action 550 

undertaking,  etc.,  wnen  diflpensed  with,  on  iigunction  applied  for  on  ground  of  . .     619 

Fbivolous  Plbading  : 

trial  and  Judgment  upon 587 

G. 

Qensral  Rulxs  of  Pbactigb  : 

definition  of 17 

must  be  published 18 

may  regulate  payment  of  money  into  court ;  its  iuTestment,  etc 744,    746 

to  prescribe  cases  for  discovery  and  inspection  of  books,  etc 804 

to  prescribe  at  what  terms  issues  shall  be  tried 976 

preparation  and  settlement  of  case  and  exceptions,  when  to  be  regulated  by 997 

to  regulate  appeals  in  special  proceedings 1861 

to  prescribe  manner  of  giving  notice  of  application  for  execution  agidnst  projierty 

of  deceased  Judgment  debtor  1881 

(Bee  RuLBB.) 
Qbnsbal  Sbssions: 

court  of,  in  New-York,  is  A  court  of  record 9 

GiBiTXRAL  Tbbm  Justicbb.    (See  Supbeus  Coxtbt.)   ' 

GbnbbaIi  Tebm  8 : 

of  certain  courts  may  order  papers  destroyed 91 

of  courts  of  record,  adjournment  of ;  proceedings  thereupon : 84 

of  superior  city  court,  by  whom  held,  etc 281,    996 

(See  SiTFRBicx  Court.) 

QOVBBHOR : 

may,  in  certain  cases,  change  place  for  holding  courts  of  record. 88,  89 

may  order  out  militaiy  to  M  sheriff 107 

to  designate  general  term  Justices  of  supreme  court;  revocation,  etc. 919-223 

may  appoint  extraordinary  terms  of  courts 234 

judges  of  certain  courts  to  hold  circuits,  etc. ,  in  Kew-York 286 

justices  to  hold  court,  to  prevent  failure 287 

may  suspend  Justice  of  N.  T.  marine  court 831 

Guardian  ad  Litem  : 

special,  for  defendant  who  is  an  infant,  a  lunatic,  drunkard,  etc 428 

for  infant  plaintiff  or  defendant.    (See  Ivfabt.) 

Guardian,  Gbnkral: 

of  infant,  when  to  have  notice  of  application  for  appointment  of  guardian  ad 

litem ..470,  471 

appointed  guardian  ad  litem,  when  to  give  additional  security 476 

or  special,  money,  etc.,  in  court,  when  transferred  to i..  747 

powers  of,  in  relation  to  such  moneys,  etc 749 

H. 
Habitual  Drunkard.    (See  Idiots,  Lunatics,  etc.) 

Herkdcer  Gountt  : 

Jail  liberties  for 1^ 

Holiday  : 

legal,  when  excluded  in  computing  time 788 

Homestead: 

exemption  of,  from  execution.    (See  Ezbhftion  from  Execution.) 

Hudson: 

mayor's  court  of.    (See  Mayor's  Court.) 

wards  of  city  of,  considered  towns  in  regard  to  Jury  lists 1^^ 

Husband  aitd  Wife: 

when  may  be  witnesses  for  or  against  each  other ^ 

of  party  cannot  be  examined  as  witness  in  certain  cases ^ ^ 

may  not  be  witnesses  for  or  against  each  other  in  certain  cases ^^ 
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IBIOT8,  LiTNATICB,  ETC  :  SbOTION. 

superior  city  ooart  has  care  of  person  and  property  of 263 

county  court                do.                      do.                      840 

effect  of  insanity  on  limitation  of  action.    (See  Limitation  of  Action.) 

service  of  summons  on 426-429 

appointment  of  special  guardian  ad  litem  for,  when  defendant 428 

cannot  be  arrested  in  an  action 554 

open  commission,  etc/cannot  issue  where  adverse  party  is 896 

time  of  lunacy  not  considered  part  of  the  time  limited  for  certain  motions  to  set 

aside  judgment 1291 

Impkachments,  Coubt  fob  thb  Trial  of: 

is  a  coart  of  record m 2 

not  governed  by  general  rules  of  practice 17 

IXX^RISONMSNT  : 

for  criminal  contempt 9 

non-payment  of  interlocutory  costs,  when  allowed 15 

non-payment  of  money  adjudged  due  on  contract,  etc.,  forbidden 16 

effect  of,  on  limitation  of  action  for  real  property 875 

certain  actions 892,  896 

time  of,  not  considered  part  of  time  limited  for  certain  motions  to  set  aside  judg- 
ment   1291 

Irdicthsnt: 

for  offence,  not  barred  by  punishment  for  contempt 18 

Infant: 

sale,  etc.,  of  property  of,  superior  dty  court  has  Jurisdiction  of  proceedings  for. . .  268 

county  court               do.                      do.                      ...  840 
efRsct  of  inftmcy  on  limitation  of  action.    (See  Limitation  of  Action.) 

defendant,  service  of  sunmions  upon 426-428 

right  of,  to  bring  action 468 

Slaintiff,  appointment  of  guardian  for 469,  470 

efendant,  must  appear  by  guardian ;  appointment,  etc 471,  472 

non-reddent  defendant,  guardian  for 478 

Sarty,  guardian  for,  must  give  security 474-476 

efendant,  guardian  for,  when  liable  for  costs 477 

under  fourteen,  cannot  be  arrested  in  an  action 554 

may  be  examined  by  court,  to  ascertain  capacity  as  witness 850 

open  commission,  etc.,  cannot  issue  where  adverse  party  is 895 

reference  by  consent  not  made  of  course  where  defendant  is 1012 

cannot  be  trial  juror 1027,  1079,  1126 

judgment  against,  not  to  be  taken  until  20  days  after  guardian  appointed 1218 

INJUNCTION: 

against  suinjf,  etc. ;  effect  of,  on  limitation  of  action 406 

writ  of,  abolished,  and  order  substituted 602 

where  plaintiff*8  right  to,  depends  on  nature  of  action 608 

on  extrinsic  facts 604 

restraining  State  officers,  restrictions  on 605 

such  injunction  only  granted  by  supreme  court,  at  general  term,  and  on  notice. . .  605 

by  whom  order  grantra,  in  other  cases 606 

proof  necessary  to  procure 607 

at  what  stage  of  action  granted 608 

notice  of  application  for,  when  required 609 

defendant  may  be  enjoined,  pending  an  application  for 609 

order  must  recite  grounds ;  service  mereof 610 

security  on  staying  proceedings  in  certain  actions,  before  (rial 611 

after  trial 612 

to  stay  proceedings  on  money  judgment,  granted  only  on  undertaking  and  payment 

into  court 618 

disposition  of  such  money ,. 614 

unaertaking  cancelled,  etc.,  on  decision  against  party  obtaining 615 

after  verdict,  etc.»  in  ejectment  or  dower,  undertaking  upon , . . . .  616 

damages  on  vacating,  in  such  case,  indnde  waste 617 

undertaking  in  lieu  of  deposit,  on  granting 618 

both  undertakings  may  be  contained  in  same  instrument 618 
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Ikjukctiok  —  Continued,  Baonoii. 

in  certain  caaee  deposit  and  andertaking  dispented  with 610 

undertaking  reqoired  In  all  eaoes  except  where  otherwise  preocribed 630 

special  cases  excepted  from  above  provisions 621 

definition  of  *'  final  decision  "  against  partj  obtaining 623 

andertaking  upon,  when  deemed  forfeited 622 

damages  bj  reason  of,  how  ascertained 623 

sustained  by  third  person  by  reason  of 624 

action  on  andertaking  given  on  obtaining 625 

application  to  vacate  or  modify,  without  notice 626 

upon  notice 627 

when  prior  motion  to  vacate,  etc.,  not  to  prejudice  subsequent  motion 628 

new  undertaking  may  be  required  upon  application  to  vacate,  etc 629 

motion  relating  to,  effect  of  verified  answer  on 630 

merits  of  action,  when  litigated  on 681,  632 

extrinsic  facts  to  be  deddea  on 683 

proofs  upon  questions  of  fact  on 634 

arrest  and  attachment,  when  not  granted  together 710 

application  to  obtain,  vacate,  etc,  how  soon  decided 720 

time  of  stay  by,  is  not  a  part  of  ten  years  to  which  lien  of  judgment  Is  limited. .  1265 

eannot  be  granted  in  controversy  submitted 1281 

time  of  stay  by,  etc.,  is  not  part  of  time  limited  for  Issue  of  execution 1882 

Injttrt: 

to  person  or  property ;  arrest  in  action  for 540 

wilful,  woman  may  be  arrested  in  action  for • 558 

iNqmBT,  Writ  of.    (See  Wbtt.) 

iNQUismoH.    (See  Shbrxvt's  Jubt.) 

IlTBFBCTION  : 

of  books  and  papers.    (See  Dibooyert.) 

ISTEBBST  : 

in  action,  etc,  disqualifies  i udge 46 

does  not  disqualify  witness 838 

judgment  to  bear 1211 

to  1^  computed  and  inserted  in  judgment 1285 

Iktbblocxjtort  Judomsnt.    (See  Judgmsnt.) 

IirrERFLBADBR : 

by  order,  in  certain  cases 820 

IlTTBRFRBTEB : 

of  X.  T.  marine  court.    (See  BfARnrs  CotJRT  ov  thb  Cnnr  of  Nbw-Tork.) 

of  courts  of  record  in  Kings  county 94 

Intxrrooatorieb  : 

for  examination  of  witness.    (See  DiEFOSinoil.) 

XNYEirrORT: 

on  attachment.    (See  Attachicent  of  Propbbtt.) 

IsstibofFact: 

how  it  arises 964 

must  be  tried,  unless,  etc 965 

issue  of  law  and,  aridng  in  same  action,  how  disposed  of 966,    967 

must  be  tried  by  a  jury,  when 968 

must  be  tried  by  the  court,  when 969 

when  trial  by  jury,  of  specific  questions  of  fact  must,  and  may  be  ordered. . .  .970,    971 

not  embraced  in  such  order,  how  tried 972 

when  trial  of,  by  jury,  may  be  ordered  where  complaint  demands  alternative  judg- 
ments, etc '. 973 

foregoing  provisions  applied  to  counterclaim  when 974 

at  what  terms  to  be  tried 976 

order  of,  on  calendar 978 

issue  of  law  has  preference  over,  when  no  jury  in  attendance  . .-. 979 

decision  of  court,  or  report  of  referee  on  trial  of 1022 

and  of  law  arising  in  one  action ;  court  may  order  severance,  etc 1220 

judgment  on 1221-1228 
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arises  onlj  on  demarrer 964 

must  be  tried,  unless,  etc. 965 

and  of  fact  arising  in  same  action,  how  disposed  of 966,  967 

mast  be  tried  by  the  court 969 

at  term  held  bj  one  judge  only,  except,  etc 976 

order  of,  on  calendar 978 

preference  of,  over  issues  of  fact,  when  no  Jury  in  attendance 979 

may  be  tried,  in  what  county 990 

decision  of  court  or  referee  on  trial  of 1021 

and  of  fact,  arising  in  one  action ;  court  may  order  severance,  etc 1220 

judgment  on 1221-1223 

final  judgment  after  interlocutory  juc^gment  on 1222,  1223 

(See  also  Dbmttbreb.) 

Ibbubs: 

feigned,  abolished,  and  order  substituted 823 

presented  by  the  pleadings,  arise  when ;  kinds  of 963 

when  need  not  be  tried. ^ 975 

how  arranged  on  calendar ., 978 

how  brought  to  trial '. 980 

(See  Ibsub  of  Faot  ;  Ibsub  of  Law.) 

J. 

Jail: 

custody  of  dvil  prisoners  in.    (See  Pbibonbh.) 

prisoner  may  be  conveyed  to,  tnrough  another  county 118,  119 

for  civil  prisoners  in  New-York,  to  remain  the  same 120 

in  other  counties  to  remain  the  same  until  changed 121 

sheriff  may  use  either  of  several  jails 122 

civil  and  criminal  prisoners  to  be  kept  separate 123 

male  and  femide  prisoner  to  be  kept  separate 124 

physician ;  how  appointed,  etc 126 

removal  of  sick  prisoners  to  hospital,  from 127 

sale  and  use  of  liquors  in,  regulated ^ 12&-180 

service  of  papers  on  prisoner  in 181^  182 

prisoner  committed  by  U.  S.  courts,  received  into 183 

change  of,  when  unsafe,  destroyed,  etc 185-144 

provisions  as  to  jail  liberties  in  case  of  such  change 188-140,  142 

revocation  of  such  change,  and  its  effects 136, 141-144 

removal  of  prisoners  in  case  of  fire 143 

liberties  ol    ^e  Jail  Liberties.) 

place  of  sheriff's  imprisonment  deemed  a 176 

and  prisoners,  to  be  delivered  to  new  sheriff. 184 

such  delivery,  how  enforced 188 

Jail  Libebtibb: 

in  case  of  temporary  change  of  jail 138-140,  142 

in  the  several  counties,  what  are 146,  146 

how  laid  out 147 

copy  of  designation  of,  to  be  kept  posted  in  jail « . .  148 

wno  are  entitled  to 149 

bond  for.    (See  Bokd  fob  Jail  Libebties.) 

departure  from,  is  an  escape 155 

prisoner  for  contempt  ormisconduct  not  entitled  to 157 

escape  from,  sheriffs  liability  for .• . .  .158,    159 

JOINPEB: 

of  plaintiff  with  sheriff,  in  action  to  recover  attached  property,  eto 677,  679 

(See  also  Atsaxjexbostt  of  Pbofbbtt.) 
of  parties.    (See  Pabtt.) 
of  causes  of  action.    (See  Gaubb  of  Action.) 

Joint-Debtobb  : 

jurisdiction  of  superior  city  courts  as  to 265 

consolidation  of  actions  against 819 

confession  of  judgment,  by,  how  enforced ;  when  not  a  bar  to  action 1278 
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when  deemed  within  jurisdiction  of  saperior  city  coart 263,  264 

county  court 341 

JuDGB: 

of  inferior  court  may  be  punished  for  misconduct 14 

convention  of  judges  to  make  general  rules  of  practice 17 

vacancy  or  change  in  office  of,  or  re-election,  etc.,  not  to  pioduoe  discontinuance. .  25 

out  of  office  may  settle  case,  etc.,  or  make  return 25 

may  in  certain  cases  change  place  of  holding  courts 40,  41,  43 

not  to  sit  where  a  party,  or  interested,  etc 46 

not  to  decide  where  he  has  not  heard  argument,  except,  etc 46 

not  to  be  interested  in  costs  of  action,  etc.,  in  his  court,  etc 47,  49 

in  general,  not  disqualified  by  residing  in  locality  interested 48 

not  to  practice  in  certain  cases .49,  60 

partner  or  clerk  of,  not  to  practice  in  certain  cases 49,  50 

not  to  take  fees,  in  certain  cases* 51 

disability  of,  in  special  proceedings 52,  53 

of  court  of  record,  to  file  certificate  of  age,  etc 54 

violating  law  as  to  attorneys,  in  New- York  and  Kings  counties,  guilty  of  misde- 
meanor   64 

must  subscribe  order  of  arrest 561 

must  subscribe  warrant  of  attachment ' 641 

granting  warrant  of  attachment  controls  subsequent  warrants,  except,  etc  . .  .699,  700 

oaths  may  be  taken  before 843 

subpoena  in  certain  cases  before,  how  issued  and  served 854 

to  open  returned  commission  in  certain  cases 904,  905 

to  indorse  and  file  returned  commission 906 

cannot  be  referee,  in  action  in  his  own  court,  except  by  consent 1024 

JUDGMSNl : 

X  for  money  on  contract,  disobedience  to,  not  punishable  by  arrest  or  imprisonment.  16 

final,  appeal  to  court  of  appeals,  from • 190,  191 

interlocutory,  review  of,  by  court  of  appeals *. 190,  191 

county  court  has  jurisdiction  of  action  iipon 340 

of  court  of  record,  presumption  of  payment  of 376-378 

decree  of  surrogate's  court  of  the  State,  when  presumed  paid 876-378 

or  decree  of  court  not  of  record,  limitation  of  action  on 382 

reversal  of,  on  appeal,  efiect  on  limitation  of  action 405 

by  default,  when  special  application  to  be  made  for 419 

where  summons  served  by  publication,  etc.,  defence  allowed  after 445 

may  be  taken  against  one  or  more  defendants  severally  liable 456 

alternative,  when  complaint  mav  demand 486 

for  defendant,  on  demurrer,  without  costs 491 

in  case  of  counterclaim.    (See  Cottkterclaim.) 

demand  of,  in  pleading.    (See  Answer  ;  Complaint  ;  Countbrclaiic.) 

for  plaintiff,  on  admission  of  part  of  his  claim 511 

fur  excess  over  counterclaim i . . .  612 

controversy  between  defendants  not  to  delay 521 

of  courtof  inferior  jurisdiction,  how  pleaded d32 

how  satisfied  after  deposit  in  lieu  of  bail 585 

when  enforced  only  against  attached  property 707 

wheire  attachment  has  issued,  satisfaction  of 708 

defects  cured  by 721 

obtained  by  mistake,  etc.,  relief  from 724 

roll,  memorandum  of  tender  and  acceptance  to  be  annexed  to 784 

against  defendant,  offer  to  allow 788 

on  offer  by  plaintiff 789 

when  vacated 742 

entry  of,  in  case  of  death  after  verdict,  etc 763 

cannot  be  entered  against  party  who  dies  before  verdict,  etc 765 

application  for,  cannot  be  withdrawn  without  permission 777 

subsequent  application  to  another  judge,  after  refusal  of,  forbidden 777 

of  Canadian  court,  when  presumptive  evidence  only 955 

to  be  entered  in  conformity  to  general  verdict 1189 

what  is  a  final 1200 

what  is  an  interlocutory 1201 

may  be  entered  in  term  or  vacation 1202 

to  be  first  entered  at  term  held  by  one  judge 1203 
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m&j  be  for  or  against  anj  of  the  parties,  etc 1204 

taken  against  one  defendant,  and  action  proceed  as  to  others 1205 

for  or  against  married  woman,  how  rendered  and  enforced 1206 

for  plaintiff,  not  to  exceed  demand  in  complaint 1207 

rate  of  damages  to  be  recovered 1208 

final,  dismissing  complaint  does  not  prevent  new  action,  unless,  etc 1209 

against  party  after  his  death,  effect  of ;  memorandum  to  be  entered  in  docket,  etc.  1210 

to  bear  interest,  etc 1211 

bj  default ;  in  certain  actions,  ho w  taken 1212 

amount  of,  how  determined  when  entered  by  clerk 1213 

application  to  court  for,  when  necessary,  etc 1214 

on  application  to  court ;  damages;  how  ascertained 1215 

application  for,  in  case  of  service  by  publication,  etc. 1216 

proof  of  attachment  and  undertaking  required  on  certain  applications  for 1217 

against  infant,  after  appointment  of  gnardian,  etc 1218 

assessment,  defendant  in  default,  when  entitled  to  notice  of,  etc. ;  demand  of 

notice 1219 

when  issues  of  law  and  fact  arise,  court  may,  on  recovery  of  final  judgment,  etc., 

order  severance,  etc t 1220 

final,  how  taken  after  issues  of  fact  and  law  tried 1221 

interlocutory,  on  issue  of  law ' 1222 

final,  powers  of  court  on*  application  for,  under  last  two  sections 1223 

where  interlocutory,  afitaaed  on  appeal 1224 

afte4  trial  by  jury  of  specific  questions  of  fact ^ 1225 

reference  to  determine  specific  questions  of  fact 1226 

motion  for  new  trial  at  general  term  denied 1227 

trial  of  issue  of  fact  by  court  or  referee 1228 

in  actions  for  divorce,  etc.,  can  be  rendered  only  by  the  court 1229 

final,  how  obtained  aft^r  decision  awarding  interlocutory  judgment .' 1230 

interlocutory,  may  state  substance  and  direct  settlement  of  nnal,  etc 1231 

certain  references,  etc.,  may  be  reviewed  after 1232 

motion  for,  on  special  verdict,  how  to  be  made,  and  decided 1233 

on  verdict  subject  to  opinion  of  court,  how  to  be  made,  and  decided. . .  1234 

must  include  interest  on  amount  of  decision  or  verdict 1235 

book  to  be  kept  by  clerk  for  entry  of,  etc 1236 

when  may  be  enforced  by  execution 1240 

serving  copy  and  punishing  for  disobedience 1241 

real  property  sold  under,  how  sold ;  form  and  effect  of  conveyance 1242,  1244 

clerks  to  keep  docket-books  of 1245 

to  docket,  on  filing  of  judgment-roll 1246 

must  furnish  transcripts  of ;  filing  and  docketing  of  transcript 1247 

judgment  docket  to  be  public 1249 

not  a  lien  until  roll  filed  and  judgment  docketed 1250 

lien  of,  on  real  property  for  ten  years  from  time  of  docketing 1251 

how  real  property  may  be  levied  upon  after  expiration  of  ten  years 1252 

interest  in  contract  for  real  property  not  bound  by  docketing  of 1253 

lien  is  inferior  to  subsequent  purchase-money  mortgage 1254 

certain  time  is  not  a  part  of  the  ten  years,  to  which  lien  of,  is  limited 1255 

court  may  order  lien  of,  suspended  on  appeal ;  entry  to  be  made  on  docket 1256 

from  what  time  such  order  suspends  lien  of 1257 

how  lien  suspended  in  any  other  county 1258 

lien  of,  how  restored  when 'appeal  dismissed,  etc 1259 

docket  of,  how  cancelled 1260 

person  entitled  to  enforce,  must  execute  satisfaction  on  payment  and  reqaeet.. . .  •  1261 

assignor  of,  must  acknowledge  assignment  of,  on  request 1262 

notice  may  be  filed  by  assignee  or  receiver,  in  lieu  of  assignment 1263 

how  satisfied  upon  return  of  execution 1264 

entry  on  docket  of,  on  return  of  execution  unsatisfied 1265 

docket  of,  how  discharged  on  filing  clerk's  certificate,  etc 1267 

against  bankrupt,  how  discharged 1268 

power  of  court  of  record,  over  docket  of  its  own 1269 

assignments  of,  clerk  to  file  and  enter  on  docket 1270 

of  United  States  courts,  transcript  of,  may  be  filed  ;  docket  of 1271 

for  money,  provisions  as  to  docketing,  etc. ,  apply  only  to 1272 

confession  of,  without  action ;  married  woman  may  confess 1278 

contents  of  statement  for 1274 

filing  of  statement  for ;  entry  of  judgment  thereupon 1275 
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oonfoBsion  of,  docketing  and  enforcement 1376 

when  whole  amount  not  dae ;  coUection,  etc 1277 

bj  joint  debtors,  effect  of,  etc 1278 

on  submiBsion  of  controyenj  without  action ^ 1281 

motion  to  set  aside  for  irregularity,  when  it  may  be  heard,  etc 1282 

error  in  fact,  not  arising  on  trial ;  by  whom  made 1288 

after  death  of  party 1284 

by  a  person  not  a  pftrty ;  when  made 1285 

where  several  pezsons  are  entitled  to  moye. .  1286 

to  whom  notice  of  the  motion  must  be  given *. . .  1287,  1288 

how  such  notice  must  be  given 1289 

within  what  time  motion  to  be  made 1290 

time  of  certain  disabilities  not  a  part  of  the  time  so  limited 1291 

court  may  enforce  restitution,  where  judgment  set  aside 1292 

afiBrmed  on  appeal,  how  enforced,  etc 1319 

mode  of  cancelling  or  correcting  docket  of,  reversed  on  appeal 1821 

sale  under,  etc.,  to  be  at  auction,  and  in  day  time 1384 

for  mortgage  debt,  equity  of  redemption  cannot  be  sold  upon  execution  on 14B2 

original,  how  used  to  enforce  contribution  after  sale  on  execution.    (See  Cosrai- 

BUTION.) 

exemption  from  arrest,  etc.,  of  person  attending  pursuant  to.    (See  Wmniss.) 
receiver  appointed  by,  before,  or  after.    (See  Bbceiver.)  ' 
for  money,  stay  of  proceedixigB  on,  by  injunction.    (See  iNJtJNOnov.) 

(See  also  Judgmsnt-Roix.) 

JUDOIOENT-BOLL : 

when  copy  of  part  of,  may  be  used  for  original 456 

admission  of  counterclaim  must  be  made  part  of 512 

memorandum  of  tender  and  acceptance,  to  be  annexed  to 784 

certain  orders  of  substitution,  to  be  annexed  to 706 

exception  after  trial,  before  codrt  or  referee,  to  be  inserted  in,  etc 994 

how  to  be  indorsed,  in  case  of  judgment  after  death 1210 

to  be  filed ;  of  what  it  consists ;  how  prepared  and  indorsed 1287-1289 

on  confession 1276 

on  affirmance,  upon  appeal  to  general  term 1854 

JUBIBDICTION  : 

and  powers  of  courts,  preserved 4 

of  magistrate  may  be  exercised  on  Sunday,*  when 6 

of  civu  action,  when  and  how  acquired  and  divested <416 

(For  the  jurisdiction  of  the  several  courts,  see  the  title  of  each  court.) 

JUBOBS: 

misconduct  of,  how  puhished 14 

how  drawn  and  notified  for  adjourned  terms 34 

for  county  court,  how  drawn  and  notified 857 

(See  also  Jubt  ;  Tbial  Jubobs.) 

JUBT: 

may  be  discharged  on  Sunday 6 

special,  when  court  may  order  struck ;  contents  of  order 1063 

party  obtaining  order  for  striking,  must  give  notice,  when 1064 

officer  before  whom  may  be  struck ;  mode  of  striking 1064,  1065 

must  be  notified  to  attend « 1066 

to  be  formed  as  in  other  cases 1067 

provision  where  clerk  or  commissioner  interested 1068 

party  applying  for,  to  pay  expenses  of 1069 

foreign,  order  for ;  proceedings  thereupon 1070,  1071 

procee^ngs  to  impose  fine  for  non-attendance 1072-1076 

no  objection  to,  on  trial,  that  none  of  original  panel  are  on 1175 

challenges  of  persons  drawn  on,  in  civil  action 1176 

causes  of  challenges  to  the  array 1177,  1178 

challenges  in  penal  actions 1179 

how  tried  ;  exceptions  to;  review,  etc < 1180 

discharge  of ,  failing  to  agree 1181 

plaintm  need  not  be  called  when  verdict  of,  about  to  be  delivered,  etc 1182 

to  assess  amount  of  damages  in  actions  for  money 1183 

single  damages  only  to  be  found  by,  except,  etc 1184 

veroict  of.    (See  Verdict.) 
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liow  trials  bj,  of  issues  of  fact,  etc.,  must  be  bad 1190 

partly  of  aliens  abolished 1190 

venire  for,  not  allowed,  except  as  speciallj  prescribed 1191 

not  to  be  questioned  as  to,  nor  liable  for,  verdict 1192 

p<)nalt7,  where  juror  takes  gift,  etc 1193 

embracery,  penalty  for 1194 

neglect  to  attend  by  juror  or  sheriff 1195-1199 

-wmit  actions  and  issues  are  triable  by.    (See  Trial.) 

(See  also  Jubobs  ;  Thial  Jubobs.) 

JlTBT  Tbial: 

may  be  continued  beyond  term 45 

clerk  to  prepare  ballots  for 1163 

draw  ballots;  mode  of  drawing 1164,  1165 

persons  drawn  for,  etc.,  to  form  jury 1166 

ballots  dTa>vn  for,  how  disposed  of 1167,  .1168 

ballots  of  absent  jurors,  to  be  returned,  etc 1169 

new  jury  may  be  drawn  while  first  empanelled '1170 

when  talesmen,  etc,  to  be  procured ;  mode  of  procuring , 1171-1174 

(See-Also  Shbriff's  Jubt  ;  Tbxal.) 

JUffllCE  OF  THB  PBACB: 

courts  of,  are  courts  not  of  record 3 

when  not  to  sit  as  justice  of  sessions 48 

punishment  for  violation  of  law  as  to  attorneys,  in  ELings  county 64 

appeal  to  court  of  appeals  in  actions  commenced  in  court  of 191 

in  Buffalo,  certain  actions  discontinued  in  justice's  court  must  be  brought  in  supe- 
rior court 294 

oaths  may  be  taken  before 842 

subpoena  and  witnesses  before,  excepted  from  certain  provisions 859 

may  compel  production  of  book  of  account,  when 867 

may  take  deposition,  for  use  without  the  State,  when 918 

docket-book  of,  or  transcript,  when  evidence 988-940 

other  proof  of  proceedings  before,  in  certain  cases 940 

of  adjoining  state,  docket,  judgment,  etc.,  of,  how  proved,  etc 948-951 

when  to  attend  drawing  of  trial  jurors 1046 

JuancBB'  Coubt: 

of  Albany,  is  a  court  of  record 2 

of  Tiojj  is  a  court  not  of  record 3 

JtJBTIPICATION : 

of  sureties  in  undertaking.    (See  Bond  ob  IJin)EBTAKiNa.) 
of  bail.    (See  Bail.) 

K. 
Kings  County  : 

none  but  attorneys  to  practice  in  courts  in 63,      64 

interpreter  for  courts  of  record  in 94 

court  attendants  in,  how  appointed,  etc.,  their  duties y . .  .95,      96 

support  of  civil  prisoner  in Ill 

jidl  physician  in ;  term  of  office 126 

jail  liberties  for 14'> 

stenographer  for  supreme  court,  circuits,  and  oyer  and  terminer,  in 254,    255 

sheriff,  etc.,  of,  to  attend  city  court  of  Brooklyn 311 

expenses  of  city  court  of  Brooklyn  are  a  charge  upon 312 

stenographer  for  county  court,  sessions,  and  surrogate's  court  in 359,    360 

certain  provisions  as  to  trial  jurors  not  applicable  to 1084,  1062,  1078 

jury  fines  in,  lien,  and  execution  to  collect 1156 

clerk  of,  to  docket  transcript  of  fines  of  trial  jurors,  etc 1156 

how  liens  of  such  fines  discharged 1157 

striking  jury  in.    (See  Juby.) 

trial  jurors  in ;  commissioner  of  jurors  in.    (See  Tbial  Jubobs  in  Kings  County.) 

Land.    (See  Real  Pbofbbty.) 
Law-Schools  : 

graduates  of  certain,  court  of  appeals  may  modify  rules  for  admitting 58 
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Lbabbhold  Pbofbbtt  :                                                                                              Sxonoir 
what  included  in  proyisionB  ooneeming  Bale,  redemption,  eta,  of  real  piopertj'  on 
execution 1490 

Lbtters  Patent  : 

limitation  of  action  by  person  claiming  under 868 

after  ann ailment  of 864 

liETTERS  KOGATORY  : 

how  and  when  issued,  etc 913 

Levy: 

under  warrant  of  attachment.    (See  Attachment  of  Profertt.) 

Levy  op  Execution  : 

on  real  property,  after  expiration  of  ten  years 125S 

personal  property,  how  far  bound  before 1405 

order  of  priority  of,  where  several  executions,  etc 1406-1408 

title  of  bona  fide  purchaser  of  personal  property  before,  not  affected  thereby 1409 

to  be  made  on  money,  bills,  bonds,  etc 1410,  1411 

on  property  pledged,  how  made,  etc 1412 

upon  partnership  interest,  proceedings  to  release  from 1418-1417 

(See  also  Execution  against  Property.) 

LiBBL  : 

limitation  of  action  for 884 

pleading  and  proof  in  action  for 585 

LiBERTiSB  OF  Jail.    (See  Jail  Libebtibs.) 

Lien: 

of  mechanic,  etc.,  on  real  or  personal  property ;  N.  T.  marine  court  has  Jurisdic- 
tion of  action  to  enforce 815 

of  jury  fines  in  New- York 1117 

Kings  county 1156 

of  judgment.    (See  Jui>oment.) 

of  execution  on  personal  property.    (See  Levy  of  IiXEOUTION.) 

Limitation  : 

of  judgment-lien  on  real  property 1251 

of  time  for  issuing  of  execution  of  course 1375 

within  which  execution  not  to  issue  after  death  of  judgment  debtor  ....  1880 

time  of  stay,  etc. ,  is  not  part  of  time  limited  for  issuing  of  execution 1882 

Limitation  of  Action  : 

for  real  property,  by  the  people 362 

by  grantee  of  State ' 868 

after  annulling  letters  patent 864 

seizin  within  twenty  years 865,  866 

aften  entry 867 

rules  of  adverse  possession 868-378 

effect  of  relation  of  landlord  and  tenant  on 878 

right  of  owner,  not  affected  by  descent  cast .  874 

effect  of  disability  on 875 

other  than  for  recovery  of  real  property 876-897 

presumption  of  payment  of  judgment  of  court  of  record  or  decree  of  surrogate's 

court  of  the  State 876-878 

to  redeem  from  a  mortgage 879 

'    on  sealed  instrument 881 

for  breach  of  simple  Contract 882 

for  liability  created  by  statute,  except  a  penalty  or  forfeiture 882 

for  ix^ury  to  property 882 

for  personal  injury 882 

to  recover  a  chattel 882 

for  relief  on  ground  of  fraud '. 382 

to  establish  a  will 382 

on  judgment  of  court  not  of  record,  except  surrogate's  court  of  the  State 382 

against  sheriff,  etc.,  for  non-payment  of  money  collected 388 

against  constable,  except  for  escape 388 

upon  Btiitute,  for  penalty,  etc.,  given  to  person  aggrieved,  etc 888 

against  an  executor,  administrator,  receiver  or  trustee,  etc 883 
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Limitation  of  Action  —  CorUinued.  Sxchok. 

for  libel,  slander,  assault,  battery,  or  false  imprisonment 884 

upon  statute,  for  forfeiture  or  penalty  to  the  people 884 

against  sberUf  or  coroner,  except  for  non-payment  of  money,  etc. 885 

against  any  other  officer,  for  escape 885 

wnen  cause  of  action  accrues  on  current  account 386 

for  penalty  or  forfeiture  ^iven  to  prosecutor 887 

not  hereinbefore  provided  for 888 

by  people,  same  as  of  private  actions w 889 

against  non-resident,  upon  a  demand  barred  by  law  of  his  residence 890 

eflect  of  death  without  the  State,  of  person  liable,  on 891 

cause  of  action  accruing  between  death  and  issuing  of  letters,  etc 892 

on  bank  notes,  etc.,  against  moneyed  corporation 898 

against  directors,  etc.,  of  banks,  etc 894 

acknowledgment  or  new  promise  must  be  in  writing 876,  895 

effect  of  disability  on,  in  certain  cases 896 

rules  as  to,  apply  to  defences  and  counterclaims 897 

action,  when  deemed  commenced,  for  purpose  of 898 

attempt  to  begin  action,  when  deemed  commencement 899,  400 

absence  from  State,  excluded  from  time  of 401 

effect  of  death  of  person  entitled,  on '402 

effect  of  death,  within  the  State,  of  person  liable,  on 408 

time  of  war  deducted,  in  suits  by  aliens,  when 404 

provision  where  judgment  is  reversed 405 

stay  by  injunction,  etc.,  to  be  deducted 406 

by  principal,  for  misconduct  of  agent,  etc 407 

disability  must  exist  when  right  accrues 408 

if  several  disabilities,  no  limitation  till  all  removed 409 

provision  when  action^  cannot  be  maintained  without  a  demand 410 

provision  in  case  of  submission  to  arbitration 411 

where  action  is  discontinued,  etc.,  after  luiBwer 412 

objection  as  to,  how  taken  in  pleading 418 

cases  to  which  rules  of  limitation  apply ;  exceptions 414 

word,  **  action  "  includes  special  proceeding,  etc 414 

mode  of  computing  periodB  of 415 

LiQUOBS : 

or  wine,  not  to  be  sold  in  court-house  of  court  of  record,  except,  etc 82,  88 

sale  and  use  of,  in  jails,  regulated 128-180 

LlYINGBTON  CJOUNTY : 

stenographer  for  county  court  and  sessions  in 861 

LONG-ISLAND-CiTT,  CTTT  GOUBT  OP  : 

is  a  court  of  record • • 2 

Lttnatio.    (See  Idiots,  Lttnatios,  sro.) 

M. 

Hail: 

when  sheriff  may  return  mandate,  by 102 

service  of  papers  on  attorney,  may  be  by 60,  797 

liANDAiniB: 

preference  of  cause  on  calendars 792 

SiANDATB: 

of  court  of  record,  disobedience,  or  resistance  to,  is  a  eriminal  contempt 8 

duties  of  sheriff,  as  to  service  and  execution  of 10(Qkll9,  186 

(See  also  Pboobsb.) 

Mabinb  Coxibt  of  thb  Gitt  of  New-Tobx  : 

appeal  to  court  of  appeals,  in  an  action  commenced  in 191 

is  a  court  of  record 2,  814 

jurisdiction  of .815-817 

cannot  naturalize  an  alien 818 

removal  of  action  to  supreme  court,  from 319 

number  of  justices,  their  general  duties 820 

justices,  when  and  how  suspended  from  office... 821 
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Marine  Court  of  Trra  Cmr  op  New-York  —  Continued.  Sacnoir 

chief -justice,  how  designated  ;  hiB  general  powers  and  datles 323 

justices  may  make  rules  of  practice 823 

when  open  ;  routine  of  business,  etc.,  at  terms 324 

terms,  where  held ;  publication  of  appointment  of  terms 325 

justices  may  take  oaths,  acknowledgments,  etc 325 

order,  or  warrant  of  attachment  in,  who  may  grant 327 

clerk,  deputy-clerk,  and  assistants 328-331 

stenographers 332 

interpreter 333 

when  guilty  of  perjury 334 

court  may  appoint  attendants,  etc 385 

clerks,  interpreter,  etc.,  not  to  receive  fees 336 

suspension  of  an  officer  of  the  court 337 

what  mandates  may  be  executed  without  the  city 888 

.  direction  and  execution  of  mandates 339 

powers  of,  aa  to  transfer  of  money,  etc. ,  in  court 748 

may  order  discharge  of  levy  of  execution,  on  appeal  from  judgment 1311 

clerk  of,  general  duties  of.    (See  Clbrk  ;  Ck>i7NTT  Clerk.) 

Marriage  : 

arrest  in  action  for  breach  o£  promise  of 541^ 

of  plaintiff,  court  may  order  action  abated,  upon 761,  762 

certificate,  record,  etc.,  of,  is  presumptive  evidence 928 

reference  by  consent  not  made  of  course  in  action  to  annul 1012 

referee,  to  whom  all  parties  object,  may  be  appointed  in  such  action 1024 

judgment,  how  taken  in  action  to  annul,  etc 1229 

Married  Woman  : 

action  by  and  against,  how  brought 450 

when  may  and  may  not  be  witness  for  or  against  her  husband 828-831 

judgment  for  or  against,  how  enforced 1206 

may  confess  judgment  as  if  single > 1273 

entitled  to  same  exemptions  from  execution  as  a  householder 1392 

exemption  of  homestead  of,  etc 1899-1404 

Marshal: 

what  mandates  of  N.  Y.  marine  court  may  be  directed  to 389 

Mayor's  Court  : 

of  the  city  of  Hudson  is  a  court  of  record 2 

Military  : 

sheriff  may  require  aid  of,  to  overcome  resistance  to  process .' 104 

governor  may  order  out,  to  assist  sheriff 107 

pay,  bounty,  arms,  etc.,  when  exempt  from  execution 1393 

exemption  from  jury  duty.    (See  Exemption.) 

Misconduct  : 

officer,  x>arty ,  etc.,  court  of  record  may  punish 14 

in  office  or  in  professional. employment,  arrest  in  action  for 549 

(See  also  ArrrORNSY.) 

Misdemeanor: 

sale  of  liquor  in  court-house  of  court  of  record 38 

person  not  attorney,  practicing  in  New-York  or  ^ings  county 64 

judge  permitting  such  person  to  practice : 64 

attorney  may  be  removed  or  suspended  for 67 

misconduct  by  attorney,  etc    70,  75,  80 

defence  of  prosecutions  by  district  attorney,  attorney-general,  partner  of  district 

attorney,  etc 80 

refusal  to  assist  sheriff,  when  commanded 106 

violation  by  officer,  of  rules  as  to  arrests,  jails,  etc 125 

illegal  sale,  etc.,  of  liquors  in  jail 130 

sheriff,  etc.,  suffering  prisoner  for  contempt,  etc.,  to  go  at  large 157 

conniving  at  escape 159 

refusal,  etc,  of  public  officer  to  search  and  certify 961 

physician  giving  false  certificate  as  to  juror  in  New- York 1120 

oribery,  fwse  representation,  etc.,  as  to  jurors  in  New-York 1122 

officers  receiving  bribes  as  to  trial  jurors,  etc.,  in  New- York 1123 

concealment  of  offer  to  bribe  by  trial  juror  in  New- York 1124 
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M18DBICBAN011  —  Continued.  Sbossou, 

certaiii  wilful  omissions  of  datj  by  commissioner  of  jurors  for  Kings  county  ....  1159 

giving  false  information  as  to  jurors,  etc.,  in  Eongs  county 1160 

physician  giving  false  certificate,  etc. ,  as  to  juror  in  Kings  county 1161 

M18TAJCB: 

or  omission  in  seal,  teste,  etc.,  not  to  invalidate  process 1 24 

in  process,  pleadings,  etc.,  when  disregarded' 721-733 

court  may  relieve  against 724 

MinGATIKG  GlBCmiSTANOBS  : 

may  be  pleaded  and  proved  in  certain  actions 585,    586 

Money: 

ordered  paid,  non-payment  of,  how  punishable,  where  execution  cannot  issue  ....      14 

current,  of  the  United  States,  how  levied  on,  etc. '. 1410 

bank-bills,  bonds,  etc,  how  levied  on,  etc » 1411 

•paid  into  court.    (See  PATBiENT  iirro  Coubt  ;  Tender.)  ' 

MONBOE  GOTTNTT : 

jail  liberties  for 145 

stenographer  for  county  court  and  sessions  in 861 

MOBTOAOB  : 

for  purchase-money  is  superior  lien  to  judgment  previously  docketed 1254 

upon  real  property  exempted  from  execution,  how  far  effectual 1404 

equity  of  redemption  not  to  be  sold  upon  execution  on  judgment  for  mortgage 

debt 1432 

direction  to  be  indorsed  upon  such  execution • 1433 

creditor,  how  and  whe^  may  redeem  real  estate  sold  on  execution 1449-1471 

(See  also  FomscLoaxTBB,  AonoN  for.) 

Motion  : 

appeal  to  court  of  appeals,  when  heard  as 192 

definition  of....: 768 

in  supreme  court,  where  to  be  made 769,    770 

hearing  of,  when  transferred  to  another  judge 771 

subsequent,  not  allowed,  after  denial  of  first 776-778 

costs  of,  how  collected 779 

time  of  notice  of 780 

deposition  of  witness  to  be  used  on,  how  taken,  etc 885 

for  change  of  place  of  trial 986,    989 

to  set  aside  judgment.    (See  Judoment.) 

for  leftve  to  issue  execution  after  death  of  judgment  debtor 1881 

to  vacate  order  of  arrest ;  to  increase  security  of  plaintiff;  and  to  reduce  bail  on 

arrest.    (See  Arrest.) 
to  vacate,  or  modify  attachment.    (See  Attaohhbnt  OV  Profeett.) 

injunction  order.    (See  ^jXTNcnON.) 
for  new  trial.    (See  Trial.) 

N. 

Kakb: 

party  whose  name  is  unknown  may  be  designated  by  fictitioas 451 

same  provision  where  party  is  unknown 451 

Xb  Exeat: 

writ  of,  abolished 548 

(Bee  Abbbst.) 

Xbolect: 

to  prosecute  action,  penalty  for 821,    822 

Negotiable  Paper.    (See  Bills  of  Exchange  and  Promissoby  Notes.) 

New  Matter.    (See  Answer  ;  Counterclaim  ;  Rbflt. 

New  Trial.    (See  Trial.)  ^ 

New-York  : 

judge  of  court  of  record  in,  may  continue  proceedings  commenced  before  another 

judge  of  same  court 26 

change  of  place  for  holding  courts  in 42 
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none  bat  attomejs  to  practice  in  oonrts  in 63,  64 

attendanta  on  courts  in,  how  appointed 93 

jail  for  civil  prisoners  in,  to  remain  the  same 120 

jail  physician  in 126 

temporary  jail  in.  when  and  how  designated 135,  144 

jail  liberties  for  coanty  of 145 

several  circuits  may  sit  at  same  time  in 232 

judges  of  certain  other  courts  may  be  designated  to  hold  terms  of  supreme  court, 

etc.,in 236             i 

stenographers  for  circuits  and  oyer  and  terminer  in 251-253  | 

personal  service  of  summons  in  actions  against  city 431 

money  in  court  in,  paid  to  chamberlain  of 74o 

chamberlain  of,  governed  by  rules  for  county  treasurer. 754 

motions  in  courts  in 769,  770 

certain  actions  relating  to,  have  preference  on  calendar 791 

calendar  practice  in 794,  795,  •  977 

service  of  papers  through  branch  post-office  in 801 

superior  a.ty  courts  in.    (See  Common  Plbas,  etc.  ;  Nbw-Tobx,  Sxtpebior  Goubt, 

ETC.) 

other  local  courts  in.    (See  District  Courts,  bto.;  Gbheiul  Sbssiohb  ;  Marotb 

Court,  bto.) 
trial  jurors  in;  commissioner  of  jurors  in.    (See  Trial  Jurors  in  thb  Citt  and 

County  of  New-York.) 

New-York,  Court  ov  Common  Plbas  for,  bto.  (See  Common  Plbas,  Court  of,  bto.) 

New-York,  Superior  Court  of  the  Citt  of: 

is  a  court  of  record. 2 

proceedings  before  one  judge  of,  may  be  continued  before  another 26 

attendants  upon 93 

general  junsdiction  of 263-266 

consists  of  six  Judges ;  chief-judge 287 

clerk  may  appoint  special  deputies  and  assistants  ;  fheir  compenAtion 288 

stenographers  for;  appointment,  duties,  fees,  etc 289,  290 

judges  to  appoint  crier;  his  compensation 291 

(See  Superior  Crrr  Courts.) 

Non-Besidbnt  : 

action  against,  may  be  brought  in  superior  dtv  court,  hj  resident  of  dty,  etc 263 

limitation  of  action  against,  on  demand  barred  by  law  of  his  residence 390 

publication  of  summons,  in  action  against 438 

attachment  of  property  of ;  judgment  against,  how  enforced 686,  707 

service  of  papers  on  clerk,  for... • 800 

place  where,  may  be  compelled  to  attend  for  examination,  before  trial,  eto 886 

Nonsuit  : 

plaintiff  cannot  submit  to,  after  cause  submitted  to  Jitiy 1182 

Notary  Publio  : 

oaths  may  be  taken  before 842 

certificate  of  protest  is  evidence,  when. 928 

original  protest,  etc.,  when  may  be  used  as  evidence.. 924 

Note  of  Issue: 

in  New-York,  of  cause  called  and  passed 79S 

contents  and  filing  of 977 

NonOE: 

of  substitution  of  officer,in  special  proceeding 53 

may  be  served,  instead  of  copy  complaint  in  certain  actions    419 

of  object  of  action 428 

of  no  personal  claim 428 

to  be  published  with  summons 442 

of  application  for  injunction,  when  required 605,  609 

of  attachment  of  real  property,  to  be  filed ;  requisites  of 649 

of  application  to  discharge  attachment 689,  696 

of  attachment  of  real  property;  cancellation  of 711 

of  application  for  receiver 714 

of  payment  into  court  of  amount  tendered,  etc 782 

of  acceptance  of  offer  of  judgment 788,  789 
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NOTICB  —  CoTitintLed.  SsonoN. 

of  motion,  time  of 780 

time  for  publication  of,  how  computed 787 

mode  of  service  of 79ff-802 

publication  of,  when  no  newspaper  in  county 826 

of  trial,  service  of 977 

party  serving  may  bring  cause  to  trial 980 

of  taking  deposition.    (8ee  Dbfosttion.) 

NxsjBAJSiCE,  Action  fob: 

when  to  be  brought  in  superior  city-  court 26S 

0. 

Oathb  and  Affibmationb  : 

court  of  record  may  administer  to  witness 7 

before  whom  may  be  taken 842 

taken  in  special  cases « 843 

without  the  State     . 844 

mode  of  administering  oaths 845 

when  kissing  of  gospels,  etc.,  may  be  dispensed  with 846 

affirmation  may  be  made;  form  of 847 

peculiar  mode  of  administering,  when  resorted  to 848 

how  admlnifitered  to  persons  not  Christians 849 

swearing  falsely,  in  any  form,  is  perjury 851 

Object  op- Action: 

notice  of.    (See  Notice.) 

Offeb: 

to  liquidate  damages,  in  action  on  contract 736 

e£fect  of  acceptance  or  refusal  of  such  offer 787 

of  judgment,  by  defendant,  before  trial 788 

effect  of  acceptance  or  refusal  of  such  offer 738 

of  judgment*  by  plaintiff,  where  counterclaim  is  set  up 739 

effect  of  acceptance  or  refusal  of  such  ofier 739 

and  acceptance,  by  whom  subscribed 740 

rule  as  to  moving  trial,  after 741 

of  judgment,  when  collusive ;  judgment  set  aside 742 

death  of  party  after,  does  not  stay  judgment 763 

Officbb: 

of  court  of  record,  may  be  punished  for  misconduct 14 

or  attorney  to  subscribe  or  indorse  process - 24 

disability  of,  in  special  proceeding ;  substitution,  etc , 52,  53 

certain,  not  to  practice  as  attorneys 62 

to  attend  general  terms ;  fees,  etc 242,  243 

of  court  of  record,  when  privileged  from  arrest -  565 

public,  attachment  and  arrest  in  action  against,  for  peculation 549  637 

as  to  Uabilities  for  escape  or  misconduct,  etc.    (See  Shbbiff.) 
as  to  arrest  and  custody  of,  and  charges  against  civil  prisoner.    (See  Abbbst.) 

(See  also  Public  Officbb.) 

Onondaga  County: 

jail  Ubertiesfor 145 

Opinions  : 

of  court  of  appeals,  judges  to  deliver  to  State  reporter 210 

not  to  be  copyrighted 212 

State  reporter  to  deposit  with  derk,  when 216 

Ob  angb  County: 

stenographer  for  supreme  court,  county  court,  etc.,  in 256,  257 

Obdbb: 

for  payment  of  money  on  contract,  not  enforceable  by  arrest  or  imprisonment. ...  16 

appeal  to  court  of  appeals  from,  when  allowed 190,  191 

heard  as  a  motion 192 

in  superior  city  court,  when  county  jadge  may  make 277 

in  N.  T.  marine  court,  who  may  make 327 
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from  N.  Y.  marine  court,  may  be  served,  where 888 

in  county  court,  who  may  make 854 

for  publication,  etc.,  of  Bummons.    (See  Summons.) 
of  arrest.     (See  Arrbst.) 

obtained  by  surprise,  mistake,  etc.,  relief  from 724 

of  court  or  judge,  must  be  in  writing 767 

definition  or 767 

to  show  cause,  transferable  to  another  judge 771 

ex  parte,  out  of  court,  who  may  make 770,  T72,  778 

by  whom  vacated  or  mo<Med 773 

made  by  county  judge,  by  whom  reviewed 774 

staying  proceedings,  when  not  to  exceed  twenty  days 776 

new  motion  not  allowed,  after  refusal  of 776-778 

when  time  to  appeal  from,  may  be  enlarged 785 

publication  of,  in  certain  actions  for  benefit  of  creditors 786 

to  obtain  preference  of  action  on  calendar.    (See  Pbkferbnce.) 

for  discovery  of  books,  etc.,  how  obtained 805-807 

how  and  when  vacated 806 

for  prosecution  of  bond  to  people,  etc.,  for  benefit  of  private  suitor,  how  obtained, 

etc 814 

for  trial,  substituted  for  feigned  issue 828 

in  special  proceeding,  where  to  be  entered 825 

for  commission.    (See  Commibsion.) 
to  take  depositions.    (See  Deposition.) 

to  change  place  of  trial,  motion  to  set  aside  ;  appeal  from 989 

for  execution,  in  favor  of  representative  of  deceased  judgment  creditor.    (See  ExB- 

CUTION.) 

injunction.    (See  Injunction.) 

appeal  from,  etc.    (See  Afpbal;  Sfboial  Pbogbbding.) 

to  compel  production  of  books  of  account,  or  books  of  ooporatlon,  etc.    (See  Dia- 
covert;  Subpcbna.) 

Oswego: 

recorder's  court  of,  is  a  court  of  record , . . .        2 

(See  Recorders'  Goxtrtb.) 

OTDB  and  TbBMINSR,  Ck)UBT8  OF  : 

are  courts  of  record 2 

seal  kept  by  county  clerk  to  be  the  seal  of.  27 

appointment  of  times  and  places  for 282 

publication  of  such  appointment 288 

governor  may  appoint  extraordinary  term  of 284 

any  justice  of  supreme  court  may  preside  at 285 

failure  of,  governor  how  to  prevent 287 

places  for  holding,  within  the  several  counties,  prescribed 288 

may  order  additional  jurors  drawn ;  proceedings  thereupon lOJ!^,  1069 

stenographers  for.    (See  Supreme  Court.) 

P. 

Papers: 

destruction  of  certain,  when  court  may  order 21 

lost  or  withheld,  how  supplied 726, 

admission  of  genuineness  of,  maybe  required 786 

inspection  and  discovery  of.    (See  Discovert.) 
service  of.    (See  Service.) 

official,  copies  of,  when  evidence.    (See  Documsntabt  Eyidbngb.) 

(See  also  Pleading  ;  Pbocbbb.) 

Partition,  Action  for  : 

of  real  property,  when  to  be  brought  in  superior  city  court 268 

county  court  has  jurisdiction  of 840 

guardian  for  non-resident  infant  defendant  in 478 

place  of  trial 982 

Partner: 

may  obtidn  discharge  of  attachment  against  partnership  property 698-695 

release  of  property  levied  on  under  execution 1418-1417 
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Pabtt  :  Sboiion. 

may  be  punished  for  misconduct 14 

may  appear  in  person,  or  bj  attorney 55 

appearing  by  attorney,  cannot  act  in  person 55 

prosecuting  in  person,  subject  to  certain  provisions  as  to  attorneys 77 

who  may  be  joined  as  plaintiffs 446 

defendants 447 

united  in  interest,  when  to  be  joined 448 

when  one  or  more  may  sue  or  defend  for  the  whole 448 

executor,  administrator,  trustee  of  express  trust,  etc.,  may  sue  without  person 

beneficially  interested 449 

married  woman  appears,  etc.,  as  if  single 450 

designation  of  defendant,  when  name  unknown,  etc 451 

court  may  cause  to  be  brought  in 452,  453 

liable  on  same  demand,  may  be  joined 454 

defendant  so  sued  may  apply  for  any  relief. 455 

prooeedinffs  against  defendants  severally  liable 456 

jointly  liable,  application  of  certain  provisions  to 457 

prosecuting  or  defending  as  poor  person.    (See  POOB  Pbbson.) 

infant,  appointment  of  guardian  ad  litem  for 469,  471 

need  not  join  with  sureties,  in  bond  or  undertaking 811 

bond,  etc.,  to  people  or  public  officer,  for  benefit  of,  how  prosecuted 814 

change  of  parties  not  to  affect  bond  or  undertaking 815 

to  action  or  special  proceeding,  when  to  be  examined,  as  witness.    (See  Witnbbb.) 
deposition  of,  before  trial.    (See  Deposition.) 
service  of  papers  on.    (See  Service.) 
death  of.    (See  Death.) 

Payment  into  Ck)URT : 

must  accompany  tender  after  action  brought 782 

discharges  party  from  liability 743 

general  rules  may  regulate 744 

money  so  paid  in,  to  be  paid  to  county  treasurer 745 

securities  to  be  taken  in  name  of  county  treasurer 745 

funds ;  where  and  how  deposited  and  invested 746 

supreme  court  may  order  securities,  etc.,  transferred  to  guardian,  etc 747 

certain  other  courts,  when  possessed  of  like  power  as  supreme  court 748 

powers  of  county  treasurer,  etc.,  touching  securities 749 

transfer  of  money,  securities,  etc.,  on  death,  etc.,  of  officer 750 

money  deposited,  paid  out  only  on  order 751 

accounts  of  county  treasurer,  of  money,  etc.,  how  kept 752 

county  treasurer,  etc.,  to  report  annually  to  court 753 

rules  as  to  county  treasurer,  govern  chamberlain  of  New-York 754 

judgment  directing,  how  enforced 1241 

(See  also  Injunction.) 

Penalty  : 

action  to  recover,  may  be  brought  in  superior  city  court,  when 263 

limitation  of  action  for 888,  884, 887,  894 

arrest  in  action  for 549 

action  to  recover,  place  of  trial  of 983 

for  taking  down,  etc.,  notice  of  sale  put  up  by  sheriff. 1885 

for  selling  real  property  on  insufficient,  notice,  etc 1436 

(See  Fines,  Penalties,  and  Fobfeiturbb.) 

People  of  the  State  : 

writs  and  process  to  be  in  name  of 22 

verification  of  pleading,  on  behalf  of 625 

certain  actions  by,  have  preference  on  calendar 789,  791 

limitation  of  action  by.    (See  Limitation  of  Action.) 

Pbbibhable  Pbofbbtt  : 

attached,  or  levied  upon  under  execution.   (See  Attaohmeevt  OF  Pbofxbtt  ;  E&- 

CnTION  AGAINST  PBOPBRTY.) 

'Pbbjxtbt: 

false  swearing  before  sheriff's  jury,  is 108 

interpreter  of  N.  Y.  marine  court,  when  guilty  of 884 

swearing  falsely  in  any  form  is 851 

tsAae  swearing  in  proceedings  relating  to  trial  juror  in  New-York 1125 
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PSRFBTUATION  OF  TSSTIMOKT  :  BBGEnOB. 

proceedings  for.    (See  Deposition.) 871-876- 

Pbbsonal  Injxtby  : 

limitation  of  action  for. S8d 

PSRBONAL  PbOFEBTT  : 

action  relating  to,  may  be  brought  in  superior  city  court,  when 363 

attachment  oi  property,  in  action  relating  to 635 

*        how  attachment  levied  upon 649 

execution  to  be  first  collected  out  of,  etc 1869-1371 

requisites  of  execution  for  delivery  of 1373 

what,  exempt  from  execution 1890, 1891,  1393 

personal  property,  right  of  action  for  seizure  of,  when  exempt  from  execution. . .  1394 

title  of  bona  fide  purchasers  of,  before  levy  of  execution,  not  affected  thereby. . . .  1409 
as  to  lien  of  execution  on;  levy  and  sale  of,  on  execution.    (See  ExBCOnoN 

▲GAINST  PrOPBBTT  ;  SaLB  tTNDBB  EbOBCUTION.) 

Petition  : 

for  discovery,  etc.,  of  books  and  papers.    (See  Discovery.) 
to  prosecute,  etc.,  as  poor  person.    (See  Poor  Person.) 

Physician  : 

to  county  jail,  how  appointed 136 

not  to  disclose  professional  information 834 

knowingly  giving  false  certificate  as  to  juror  in  New-York,  guilty  of  misdemeanor.  1120 

Kings  county,               do.  1161 
Place  of  Trial.    (See  Trial.) 

Plaintiff  : 

infant,  appointment  of  guardian  ad  litem  for 469 

rights  of  junior,  in  case  of  attachment  of  vessel 698,  701-705 

abatement  of  action,  on  death  or  marriage  of 761,  762 

cannot  submit  to  non*suit  after  cause  submitted  to  juiy 1182 

PLEAOINe: 

must  be  in  English ;  abbreviations 22 

objection  of  limitation  of  action,  how  taken  in 413 

first,  on  part  of  plaintiff,  is  complaint 478 

of  defendant  is  either  demurrer  or  answer 487 

over,  after  demurrer,  when  allowed 497 

amendment  of,  after  demurrer,  when  allowed 497 

form,  sufficiency,  etc 618 

to  be  liberally  construed 519 

to  be  subscribed  by  attorney ;  time  of  service  of  copy 520 

when  copy  of,  to  be  served  on  co-defendant 521 

material  allegations  of,  when  deemed  true 522 

verification  of.    (See  Verification.) 

private  statute,  how  pleaded 580 

account,  how  pleadea ;  bill  of  particnJars 531 

judgment  of  an  inferior  court,  mode  of 532 

conditions  precedent,  mode  of 588 

instrument  for  payment  of  money,  mode  of 634 

in  slander  and  libel 535 

mitigating  circumstances,  in  action  for  a  wrong. 586 

frivolous,  demurrer  to,  etc 687 

sham  answer  or  defence  stricken  out,  on  motion. 538 

and  proof,  variance  between 539,  540 

failure  of  proof 541 

amendments  of  course 543 

amended  for  delay,  may  be  stricken  out,  etc 543 

copy  of,  to  be  served «>  *  •  •  643 

effect  of  failure  to  answer,  etc.,  to 543 

supplemental,  when  allowed,  effecrt  of 644 

exception  to,  for  irrelevancy,  indefiniteness,  etc 545 

proceedings  after .- 546,  547 

or  portion  of  pleading,  striking  out ;  costs  thereupon 547 

defects  in,  when  disregarded 721-733 

lost,  copy  may  be  used  in  place  of 736 

when  not  amended  without  order 737 
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Pi^BADiNO  —  Continued,  Seotion. 

Bupplemental,  on  bringing  in  saccessor  of  deceased  party '. 760 

reUef  from  failure  to  make 783 

to  be  filed  within  ten  days  after  service  of  copy 824 

(See  Answer;  Comflaiitt ;*DsMUKEtER.) 

Pi.Bi>eB: 

personal  property  under  how  levied  on  and  sold,  under  execution 1413 

PoijICE  Courts  :  ^ 

are  courts  not  of  record 8 

Poor  Person:  i 

may  petition  for  leave  to  prosecute 458 

requisites  of  such  petition 459 

"when  and  how  such  leave  granted 460 

not  liable  for  costs  and  fees 461 

when  leave  may  be  annulled ; ;   462 

may  petition  to  defend  as 468 

contents  of  such  petition 46^ 

proceedings  upon  such  petition 465  * 

appeals,  when  party  prosecutes  or  defends  as 466 

costs  awarded  to,  must  be  paid  to  his  attorney 467 

Power  op  the  County: 

sheriff  may  require,  to  overcome  resistance 104 

Pbbferbnce  : 

of  certain  actions  by  the  people 789 

of  criminal  over  civil  actions 790 

among  civil  actions. 791 

in  mandamus  and  prohibition  cases 792 

of  action,  etc.,  when  order  necessary  to  obtain 793 

cause  called  and  passed,  in  New-York,  how  placed  on  calendar 794 

date  of  issue  of  such  cause,  how  stated 795 

between  attachments.    (See  Attachment  of  Property.) 

between  executions.    (See  Execution  against  Property.)  • 

Presiding  Justice.    (See  Supreme  Court.) 

Presumption  : 

of  payment  of  judgment  of  court  of  record .876-378 

decree  of  surrogate's  court  of  the  State 376-378 

of  death  in  certain  cases * 841 

Prisoner  -. 

how  kept 110-113 

certain  charges,  in  case  of,  prohibited  or  regulated 113-117 

sheriff  may  convey  to  jail,  through  another  county 118,  119 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

removal  of  sick,  to  hospital,  from  jail 127 

escape  of,  while  going  to,  etc.,  or  returning  from  hospital 127 

service  of  papers  upon 181,  132 

custody  of,  in  case  of  temporary  change  of  jail 135-144 

who  has  been  indicted,  may  be  ordered  out  of  sheriff's  custody 156 

for  contempt,  misconduct,  etc.,  to  be  closely  confined 157 

admission  of,  to  jail  liberties.    (See  Jail  Liberties.) 

(See  Jail.) 
Privilege: 

from  arrest 564,  665 

(See  also  Arrest.) 
Process  : 

and  forms  of  proceedings,  courts  of  record  may  devise  new. 7 

form  and  requisites  of 22-24 

when  not  Invalidated  by  want  of  seal,  or  a  wrong  seal,  or  mistake,  etc 24 

not  invalidated  by  failure  or  adjournment  of  co^. 44 

copy  to  be  delivered  on  service  of 101 

sheriff,  etc.,  must  execute  ;  may  be  returned  by  mail,  when 102 

in  special  proceeding,  neglect  to  execute,  how  punished 108 
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Pbocbss  —  Cantinutd.  SBorxoir. 

resistance  to,  Bheriff  may  have  aid  to  overoome 104,    107 

when  to  be  delivered  by  former  to  new  sheriff. 184 

of  superior  city  court,  may  be  executed  in  any  county,  when 278 

of  county  court,  may  be  sent  to  any  county,  when 347 

or  paper,  designation  by  resident,  of  person  on  whom  service  of,  may  be  made. . .     43<) 

in  special  proceeding,  when  served  like  summonB 432 

unknown  defendant,  how  designated  in 458 

defects  in,  when  disregarded. . '. 721-721 

when  not  amended  without  order 728 

rules  as  to  service  of  papers,  generally,  do  not  apply  to 807 

execution  is,  of  court  from  wmch  iseued 1364 

Pbohibition  : 

preference  of  cause  on  calendars 792 

Pbohissort  Notes.    (See  Bills  of  Bxohakgb  Ain>  Proihssobt  Notbs.) 

Proof: 

and  pleadings,  variance  between.    (See  Plbadino.) 
of  service  of  summons.    (See  Summons.) 

Pkophrtt: 

injury  to ;  limitation  of  action  for 882 

definition  of,  as  used  in  provisions  as  to  receiver 718 

enforcement  of  order  for  delivery  of 718 

qualification  of  trial  juror 1027, 1028, 1079, 1080,  1126 

(See  also  Personal  Profbrtt  ;  Real  Profbrtt.) 

Provisional  Remedy  : 

court  acquires  jurisdiction  from  time  of  granting 416 

when  not  affected  by  supplemental  pleading 544 

motion  to  vacate,  etc.,  preference  of ;  how  soon  to  be  decided    . .  720,  791 

(See  Arrest;  Attachment* of  Property;  Deposit;  Injunction;  Receivbr.) 

Public  Officer  : 

verification  of  pleading  on  behalf  of 525 

death,  does  not  abate  action  brought  by 766 

records  and  papers  kept  by,  when  copies  are  evidence 938 

seal  of,  how  affixed 960 

must  search  and  certify 961 

place  of  trial  of  action  agaiiust,  etc 988 

certain,  diftqualified  to  serve  as  trial  jurors 1029 

certain,  may  claim  exemption  as  trial  jurors 1080,  1081,  1127 

certificate  of,  when  evidence.     (See  DOCUMENTARY  EviDENCB.) 

production  of  books,  etc.,  under  diarge  of,  how  compelled,  etc.    (See  Subfocna.) 

Publication  : 

of  inaccurate  report  of  Its  proceedings,  court  may  punish  as  contempt 8 

of  general  rules  of  practice,  and  of  general  rules  and  orders  of  court  of  appeals. .  18 

of  change  of  place  for  holding  courts 89,  4(M2 

of  amendments  of  rules  as  to  admission  of  attorneys,  etc 57 

of  certain  orders,  etc.,  in  action  for  benefit  of  cre(Utors 786 

of  legal  notice,  time  of,  how  computed 787 

notices,  etc.,  where  no  newspaper  in  county 826 

affidavit  of  printer  is  presumptive  evidence  of 926 

of  summons.    (See  Summons.) 

of  reports  of  court  of  appeals.    (See  State  Reporter.) 
,   of  supreme  court  reports.    (See  Supreme  Coxtrt.) 

Punishment: 

of  officers  and  others,  for  misconduct,  etc 14 

of  contempts,  by  courts  of  record.    (See  also  Contempt.) 8-16 

of  jurors,  for  non-attendance,  etc.    (See  Trial  Jurors  ;  Trial  Jurors  in  Kinqs 

County  ;  Trial  Jurors  in  the  City  and  County  op  New-York.) 
of  sheriff,  and  officers  generally,  for  misconduct,  etc.    (See  titles  of  such  officers.) 
of  witnesses,  for  disob^ience  to  subpoena.    (See  Subpgsna.) 

Putnam  County  : 

stenographer  for  supreme  court,  county  court,  etc.,  in 256,   957 
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Q. 

QuEBKB  Cown :  Sboiion 

Btenographer  for  sapreme  court,  cotmtj  court,  etc.,  in 256,    257 

Question  of  Facjt  : 

^vlien  court  of  appeals  caa  review 1888 

trial  of,  by  jury.    (See  Refebencb  ;  Trial.) 

on  motion  to  vacate,  etc.,  provlBional  remedy.    (See  Abbbst  ;  Attachment  of 
Pboperty  ;  Injunction.) 

Question  of  Law.    (See  Exception  ;  Trial.) 

E. 
Heai«  Pbofebtt  : 

vrhen  action^  relating  lo,  may  be  brought  in  superior  city  court 263 

county  court  has  jurisdiction  of  actions  relating  to 840 

-what  interest  in,.may  be  attached 645 

how  attached 649 

when  receiver  may  hold 716 

court  may  require  sheriff  to  convey 718 

presumption  of  death  of  person  on  whose  life  an  estate  in,  depends 841 

place  of  trial  of  actions  relating  to 982-984 

adjudged  to  be  sold,  how  sold ;  effect  of  conveyance 1242 

contents  of  conveyance  of 1244 

lien  of  judgment  on,  how  acquired ;  duration  of 1250,  1251,  1255 

how  levied  upon,  after  ten  years  from  date  of  judgment 1252 

Hen  of  purchase-money  mortgage  on,  is  superior  to  that  of  previous  judgment. . . .  1254 

execution,  when  enforced  against 1869-1871 

execution  for  delivery  of,  requisites  of 1878 

exemption  of,  from  execution.    (See  Exemption  from  Execution.) 

held  in  trust,  when  liable  to  execution 1481 

equity  of  redemption  in,  not  to  be  sold  on  judgment  for  mortgage  debt 1432 

direction  to  be  indorsed  upon  executlou,  in  sudb  a  case 1488 

as  to  sale,  redemption,  etc.,  on  execution.    (See  EXECUTION  AGAINST  Profe!RT¥  ; 
Redemption  of  Real  Property  sold  on  Execution  ;  Sale  under  Execu- 
tion.) 
adverse  possession  of.    (See  Limitation  of  Action.) 
limitation  of  action  for.    (See  Limitation  of  Action.) 

Bxcetver: 

limitation  of  certain  actions  against 888 

when  to  be  appointed 718 

notice  of  application  for 714 

to  execute  bond ;  new  bond  may  be  required ;  removal 715 

may  hold  real  property,  when 716 

death  of,  does  not  abate  action  brought  by 766 

reference  on  appointment  of • 827 

Recognizance  :  ' 

forfeited,  remissioxf  of , 850-858 

Record: 

courts  of.    (See  Courts  of  Record.) 

must  be  in  English  ;  abbreviations 22 

when  not  amended  without  order 727 

not  to  be  removed  by  virtue  of  subpcBua,  except,  etc '  866 

and  papers,  in  certain  offices,  copies  of,  when  evidence 938 

of  conveyance  or  transcript  thereof,  how  far  evidence 985,  936 

proof  of.    (See  Documentary  Evidence.) 

Recorders'  Courts: 

of  Oswego  and  XJtica  are  courts  of  record. 2 

Redemption  of  Real  Property  sold  on  Execution  : 

when  and  how  made  within  one  year 1446 

by  whom  it  may  be  made       do 1447, 1458,  1459 

when  made,  avoids  the  sale  and  certificates,  etc 1448 

after  expiration  of  year,  how  made 1449 

how  creditor  may  make,  within  fifteen  months 1450,  1468 
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Redemption  of  Real  Property  sold  on  Ezxctjtion  —  Continued.  SacnoN.  * 

by  another  creditor  from  a  redeeming  creditor,  how  made 1451 

where  second  redeeming  creditor  haa  prior  lien 1452 

sabsequent,  by  other  creditors,  how  made , 1453 

how  made  by  creditor  after  fifteen  months 1454 

such  redemption  must  be  made  at  sheriff's  office ;  duty  of  sheriff 1455 

purchaser  at  sale  on  execution,  may  redeem  if  he  is  judgment  or  mortgage  creditor.  1456 
judgment  creditor,  on  whose  execution  sale  was  made,  cannot  redeem  under  same 

judgment 1457 

creditor  cannot  redeem  a  second  time  on  same  judgment,  etc .• 1457 

may  be  made  by  person  entitled  to  redeem  part 1458 

liow  made  by  owner  of  undivided  share 1459 

creditors  having  liens  on  undivided  shares 1460 

sheriff,  purchaser,  or  creditor  cannot,  by  agreement,  impair  right  of  other  person 

to  redeem 1461 

to  whom  money  may  be  paid  upon 1462 

certificate  of  satisfaction  required  on  creditor's  redemption,  contents  of ;  filing, 

entering,  etc 1463 

what  evidence  a  redeeming  judgment  creditor  must  furnish 1464 

mortgage       do.           do.            1465 

additional  evidence  required  if  r^eeming  creditor  is  executor,  etc 1466 

duties  of  sheriff  as  to  papers  on 1467 

takes  effect,  when 1468 

certificate  to  be  delivered  when  redemption  made 1469 

may  be  acknowledged  and  recorded ;  effect  of  record 1470 

provision  where  sheriff  dies,  etc 1475 

when  payment,  etc.,  to  effect,  may  be  made  to  under-sheriff 1476,  1477 

Rbfbrbb : 

to  superintend  discovery,  etc.,  appointment  and  fees  of .' 807 

in  special  cases  may  be  appointed 827 

subpGsna  in  certain  cases  before,  how  issued  and  served 854 

order  for  examination  before,  of  party  or  witness  before  trial,  etc 878,  876 

(See  also  Deposition.) 

when  testimony  required  before,  may  be  taken  by  commission 888 

refusal  of,  to  make  finding,  may  be  excepted  to 993 

trial  by,  when  and  how  exception  taken  at,  and  after 994,  995 

ruling  of,  excepted  to,  how  reviewed 996 

case  how  made  and  settled  after  trial  before 997 

case  not  necessary  in  certain  appeals  from,  etc 998 

motion  for  new  trial  at  general  term,  when  trial  was  before 1001 

when  trial  before,  can  m  reviewed  by  motion  at  special  term 1002 

motion  for  new  hearing  after  trial  of  specific  questions  by 1004 

reference  of  issues  by  consent,  how  made 1011 

in  certain  cases,  not  made  of  course 1012 

compulsory  reference  of  issues,  when  made 1013 

proceedings  where  reference  is  of  part  of  issues 1014 

oompulso^  reference  of  questions  incidentally  arising 1015 

must  take  oath ;  waiver  of  oath 1016 

witness  may  be  subpcenaed  to  attend  before t 1017 

powers  of,  upon  a  trial 1018 

report  of,  when  to  be  made  ;  consequence  of  failure 1019 

where  increased  damages  are  given  by  statute 1020 

upon  trial  of  demurrer 1021 

issue  of  fact 1022 

parties  may  require,  to'determine  particular  questions 1023 

qualifications  of 1024 

several  may  be  appointed 1025 

proceedings  regulated  when  there  are  several 1026 

when  court  may  direct,  to  ascertain  damages,  etc 1215,  1216 

to  determine  specific  questions  of  fact ;  judgment  after  report  rendered 1226 

judgment  after  trial  of  whole  issue  of  fact  by 1228 

required  by  judgment,  to  be  appointed  by  court « 1230 

final  judgment  may  be  ordered  to  be  setUed  before 1281 

hearing  before,  on  assessment  of  damages,  etc,  how  reviewed 1232 

sales  of  real  property  adjudged  to  be  sold  by ;  effect  of  conveyance 1242 

to  sell  real  property  adjudge4  to  be  sold,  when  required  to  give  security 1243 

convejrance  of ,  on  such  sales,  what  to  state •• 1244 

provisions  as  to  exceptions  on  trial  before.    (See  ExcEPnON.) 
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SscTzoxr. 
Release  of  Property.    (See  Attachment  op  Property  ;  Levy  of  Ezegutiok.) 

Relief: 

from  judgment,  etc.,  obtained  by  mistake,  etc 724 

from  conseqiienceB  of  failure  to  plead,  etc 4 788 

Remittitur.    (See  Court  of  Appeals.) 

Removal  of  Action.    (See  County  Coxtrts;  Superior  City  Courts;  Supreme 
Court.)  , 

Rensselaer  County  : 

jail  liberties  for 146 

Reply: 

defence  of  limitation,  when  taken  by 418 

demurrer  to,  for  insufficiency 498 

what  to  contain 514 

application  for  judgment,  on  failure  to 615 

to  new  matter  in  answer,  court  may  require 616 

may  contain  two  or  more  avoidances  of  same  defence,  etc 617 

^^new  matter  in,  deemed  controverted 622 

may  be  stricken  out,  for  disobedience  to  order  for  discovery,  etc. 808 

when  issue  of  fact  raised  by ^ 964 

(See  Pleading.) 

Report  of  Referee.  (See  Referee.) 

Reports: 

of  court  of  appeals.    (See  State  Reporter.) 

ol  decisions  of  supreme  court.    (See  Supreme  Court.) 

Rescue: 

of  property  or  person  in  custody,  how  punishable 14 

of  defendant  after  arrest,  sheriff  is  liable  for 687 

Resistance: 

to  mandate,  proceedings  in  case  of 104-107 

Restitution: 

when  compelled  after  judgment  collected 446 

may  be  enforced  by  court,  where  judgment  set  aside,  etc 1292,  1823 

Return: 

of  writs  and  process,  time  and  manner  of 28 

of  proceedings,  judge  out  of  office  may  make 26 

of  warrant  of  attachment,  when  warrant  is  annulled,  etc. 712 

by  officer  or  subordinate  court,  amendment  of .....     726 

in  a  special  proceeding,  where  to  be  filed 826 

of  commission 901-908 

Richmond  County  : 

stenographer  for  supreme  court,  county  court,  etc.,  in 266,    267 

Rockland  County  : 

stenographer  for  supreme  court,  county  court,  etc.,  in 266,    267 

Rules: 

general  rules  and  orders  of  court  of  appeals,  to  be  published 18 

of  court  of  appeals,  as  to  admission  of  attorneys ;  how  changed,  etc 67,  68,  193 

of  practice  in  court  of  appeals,  court  may  make 198 

justices  of  N.  Y.  marine  court  may  make 823 

(See  General  Rules  of  Practice.) 

S. 

Sale: 

of  property  attached.    (See  Attachment  of  Property.^ 

by  sheriff  or  referee,  of  real  property  adjudged  to  be  sold,  effect  of 1242 

(See  SAiiE  UNDER  Execution.) 
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Sale  under  Execution  :  SionoH. 

or  under  judgment,  to  be  at  auction,  and  in  day  time 1384 

penalty  for  taking  down,  etc,  notice  of 1S85 

not  affected,  as  to  bona  fide  purchaser,  by  sherilFs  omission  to  give  notice,  etc. . . .  1386 

sheriff,  etc.,  not  to  purchase  at 1887 

how  made  when  sheriff  dies  or  is  disqualified 1388 

of  personal  property ;  partner's  interest , 1417 

how  made  by  officer 1488 

notice  of,  to  be  posted 1429 

of  real  property,  provisions  as  to,  i^pply  to  certain  leasehold  estates 1480 

held  in  trust,  when  allowed 1481 

equity  of  redemption  not  to  be  sold  for  mortgage  debt 1482 

direction  to  be  endorsed  on  execution,  in  su<£  a  case l'(33 

notice  of,  how  ffiven 1434 

property,  how  described  in  notice 1435 

penalty  for  irregularity  in 1436 

manner  of  conducting 1487 

certificate  of,  to  be  n^e  by  sheriff,  etc 1438 

certificate  of ,  to  be  recorded,  and  duplicate  delivered  by  sher^..  1439 

title  not  divested  until  deed  g^ven 1440 

rights  of  holder  of  property  after 1441 

oraer  to  prevent  waste  after 1443 

proceedings  to  punish  violation  of  such  order 1448-1445 

redemption  after.    (See  Redemption  of  Real  Pbofebtt  sold 
ON  Execution.) 

conveyance,  by  sheriff,  of  property  not  redeemed 1471 

to  whom  such  conveyance  must  be  made 1472 

conveyance  to  executor,  in  case  of  death,  etc. 1473 

assignee  of  certificate  of,  when  entitled  to  deed 1474 

conveyance  where  coroner,  etc.,  acting  has  died 1478 

purchase-money  may  be  recovered  back,  on  failure  of  titl^i  after.  1479 

remedy  of  judgment  creditor  thereupon 1480 

sold  under  previous  Judgment,  etc.,  not  allowed,  when 1495 

Batufaotion  : 

of  judgment  after  warrant  of  attachment  levied 708 

how  and  by  whom  to  be  executed,  etc 1260 

must  be  executed  on  payment  of  judgment  and  request 1261 

of  judgment  or  mortgage,  required  on  redemption  of  real  property  by  creditor, 
after  execution  sale 1460-1453,  1463 

gCHSNECTTADT : 

wards  of,  considered  towns  as  regards  jury  lists 1041 

Seal: 

omission  of,  or  a  wrong  seal,  not  to  invalidate  process 24 

of  each  court  Xq  remain  the  same 27 

of  courts,  description  of,  to  be  recorded,  etc 27 

of  surrogate  to  be  the  seal  of  surrogate's  court 27 

kept  by  eoxmty  clerk,  to  be  the  seal  of  certain  courts,  and  of  the  county 27,  28 

of  court  may  be  affixed  by  impression 29 

destruction  and  renewal  of 80 

on  executory  instrument,  only  presumptive  evidence  of  consideration 840 

of  public  officer  or  corporation,  how  afllxed 960 

of  natural  person,  how  affixed 960 

Sbgbetabt  of  State  : 

to  keep  record  of  seals  of  courts 27 

to  keep  certificate  of  age,  and  official  term,  of  certain  Judges 54 

to  distribute  volumes  of  court  of  appeals  reports 218 

Secubttt  on  Appeal.    (See  Appeal.) 

Sebticb: 

of  papers  on  non-resident  attorney,  practicing  in  the  State <w 60 

mandates,  by  sheriff,  or  other  officer,  how  made 102-107 

papers  on  a  nrisoner,  how  made 181,     182 

mandate  of  N.  Y.  marine  court,  may  be  made  where 838 

summons.    (See  Suhmonb.) 

copy  complaint  or  notice,  with  summons 419,    420 
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SERYiCE—Ooniimied,  Sbotion. 

of  papere,  may  be  personal  on  party  or  attorney 79g 

by  mail ;  how  made 797 

by  leaTlnff  at  office  or  residence 797 

by  mail,  cbnble  time  of 798 

when  required  to  be  on  attorney 799 

when  not  required 799 

on  clerk,  for  non-resident  party 800 

through  branch  post-office,  in  New- York . . . ,  801 

rules  as  to,  generally,  do  not  apply  to  certain  papers. 802 

of  subpoena,  mode  of 853,  864 

of  order  for  examination  of  party  or  witness  before  trial 878,  875 

affidavit  of,  is  presumptive  evidence,  when  person  serving  is  dcAd,  etc 927 

Sbbbions,  Coxtbt  of  : 

is  a  court  of  record 2 

seal  kept  by  county  clerk  to  be  the  seal  of 27 

who  not  to  sit  on  certain  appeals  to 48 

stenographer  for 858-861 

(See  General  Sessions  ;  Special  Sessions.) 

Skttleicbnt^ 

of  interrogatories.    (See  CoMiassiON.) 
of  case  and  exceptions.    (See  Case.) 

Sbtebance: 

of  action,  where  causes  of  action  improperly  joined  in  complaint 497 

on  admission  of  part  of  plaintiffs  daim 511 

where  issues  of  law  and  fact  arise,  etc 1220 

Sheriff  : 

punishment  of ,  for  misconduct 14 

may  be  directed  to  furnish  rooms,  etc.,  for  court  of  record 81 

or  deputy,  etc.,  not  to  practice  as  attorney 62 

when  to  act  as  crier  of  courts  of  record.   92 

of  Kings  county,  to  appoint  attendants  on  certain  courts 95 

to  require  constables  to  attend  courts 97,  98 

to  furnish  minute,  on  receipt  of  mandate 100 

to  deliver  copy  of  mandate,  on  serving 101 

must  execute  mandate ;  may  make  return,  in  certain  cases,  by  mail 102 

neglect  to  execute  mandate  in  special  proceeding,  how  punished 108 

may  command  aid  to  overcome  resistance ;  proceedings 104-107 

to  have  custody  of  jail,  and  prisoners.    (See  Jail  ;  Prisoner.) 

to  admit  prisoner  to  jail  liberties 149 

court  may  order  prisoner  out  of  custody  of 156 

neglecting  to  closely  confine  prisoner  for  contempt,  etc.,  liability  of,  etc 157 

liability  of,  for  escape  of  a  prisoner.    (See  Escape.) 
when  a  party  to  action,  duties  of  coroner.    (See  Ck>RONER.) 

certificate  furnished  to,  on  qualifying 182 

former,  powers  of,  when  to  cease 183 

to  deliver  jails,  process,  etc.,  to  successor 184,  185 

return,  in  his  own  name,  process  fully  executed 186 

complete  execution  of  certain  process 186 

deliver  certain  orders  of  arrest  to  new 187 

delivery  of  jails,  process,  etc.,  how  enforced 188 

to  attend  general  term  of  supreme  court ;  duties  thereat 242 

fees  of,  for  attending  general  term,  how  paid 248 

limitation  of  action  affainst * 388,  885 

to  serve  summons  and  make  return 425 

certificate  of,  is  proof  of  service  of  summons 484 

when  liable  as  bail ;  prosecution  of  official  bond 587,  588 

when  so  liable,  has  rights  and  privileges  of  bail 695 

duty  of,  on  execution  against  defendant  under  bail 598 

may  be  ordered  to  take  and  deliver  or  convey  property 718 

return  made  by,  may  be  amended  by  order 725 

preference  of  action  against 791 

warrant  of  commitment  of  witness  to  issue  to 858 

or  other  officer,  liability  for  arrest  of  witness  attending  under  subpoena 868,  864 

duties,  with  respect  to  trial  jurors.    (See  Trial  Jurors.) 
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Shbbiff — Continued.  Saoxiair. 

duties,  in  case  of  struck  and  foreign  jury 1065-1071 

neglecting  to  take  charge  of  jury,  in  special  proceeding,  how  punished 1196 

notice  to  be  given  to,  of  fine  imposed  for  such  neglect 1197,  1198 

such  fine,  how  collected  or  remitted 1199 

sales  of  real  estate  to  be  by,  or  referee ;  effect  of  conveyance 1242 

conveyance  by,  what  to  state,  etc 1244 

duty  of,  on  payment  to  him  of  amount  of  execution 1266 

execution  to  issue  to ;  provision  where  he  U  party,  etc 1362 

to  indorse,  on  execution,  time  of  its  receipt 1863 

duties,  on  sale  under  execution.    (See  Bale  ttndeb  Execution.) 

substitution  of  indemnitors  for,  in  action  for  levy  under  execution,  etc 1421-1427 

to  give  nolice  of  such  action  to  indemnitors. 1427 

duties  of,  in  executing  order  of  arrest.    (See  Arrest  ;  Bail.) 
as  to  custody  and  support  of  civil  prisoner.    (See  Priboker.) 

Sheriff's  Jury  -. 

mode  of  trial  by,  of  claim  of  third  person,  to  property  seized  imder  mi^ndate.  106,  109 

#laim  of  third  person,  to  property  attached,  may  be  tried  by 657 

proceedings  after,  and  efiect  of  such  trial 658,  659 

in  New-Tork,  how  selected 1112 

claim  of  third  person,  to  property  seized  under  execution,  may  be  tried  by 1418 

proceedings  after,  and  efibct  of  such  trial 1419,  1420 

Slander.    (See  Libel.) 

Special  Jury.    (See  Jury.) 

Special  Proceeding  : 

not  discontinued  by  change,  vacancy,  etc.,  in  judges 25 

proceeding  in  a,  commenced  before  one  judge  of  court  of  record,  in  New- York, 

may  be  continued  before  another 26 

parties  may  stipulate  to  try,  elsewhere  than  at  court-house,  when 87 

not  to  abate  by  failure  or  adjournment  of  court 44 

disability  of  officer  before  whom,  pending ;  substitution,  etc 52,      53 

powers  of  judge  of  superior  city  court,  in 268 

jurisdiction  of  superior  court  of  Buffalo,  in 292,  298 

removal  of,  from  county  court  to  supreme  court 342 

such  removal  not  to  impair  process,  etc 346 

rules  of  limitation  of  action,  apply  to 414 

process,  etc.,  for  commencing,  when  served  like  summons 433 

return  or  paper  in,  where  to  be  filed 825 

order  in,  where  to  be  entered 825 

witness  subpoenaed  in,  etc.,  exempted  from  arrest 860 

how  production  of  book  of  account  compelled  in 867 

appeal  from  final  order  in,  made  in  same  court 1356 

by  another  court  or  judge 1357 

intermediate  order  may  be  reviewed  on 1358 

limitation  of  time  for 1359 

provisions  as  to  appeal  to  general  term,  etc.,  applied  to  1860 

provisions  relating  to  actions  apply  to 1361 

Special  Sessions,  Ck>URTB  of  : 

are  courts  not  of  record 8 

Special  Term  : 

of  court  of  record,  adjournment  of ;  proceedings  thereupon 84 

(See  also  Supreme  Coxtrt.) 

Special  Verdict.    (See  Jury.) 

State  : 

arrest  in  action  to  recover  money,  etc,  belonging  to 549 

officer,  injunction,  how  issued  against 605 

oath  taken  without  the,  how  taken,  certified,  etc 844 

statute  and  common-law  of  other,  how  proved 942 

conveyance  of  land  situated  in  other,  how  proved 946,    947 

docket,  etc.,  of  justice  of  the  peace  of  adjoining,  how  proved,  etc 948-951 

State  Reporter  : 

appointment  of 198 

reporter  of  court  of  appeals  is  styled  the 209 
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.8t  ATB  Rbpobter — OoTUinued.  Seotion. 

duties  of 210,  211 

to  have  no  pecaniary  interest  in  the  reports 211 

contracts  for  publication  of  reports  to  be  made  nnder  supervision  of 211 

not  to  obtain  copyright  for  opinions  contained  in  reports 212 

copyright  of  head-notes,  etc.,  to  be  obtained 212 

distribution  of  the  reports 218 

duty  on  expiration  of  office 214,  215 

to  deposit  certain  opinions  with  derk 210 

Statute : 

limitation  of  action  on  liability  created  by 882-384 

private,  how  pleaded 580 

of  the  State,  how  proved 932 

of  other  states  and  foreign  country,  how  proved 042 

Stat  of  Pbocbbdings  : 

exception  to  pleading  not  to  operate  as 545 

when  not  to  exceed  twenty  days 775 

(See  also  Appbal  :  Injiinction.) 

Stenoobaphbb  : 

qualifications  and  duties  of ;  oath  of  office,  etc 82-88 

notes  of,  may  be  treated  as  minutes  of  judge,  for  certain  purposes 1007 

(for  difierent  courts  and  counties.   See  titles  of  those  courts  and  counties.) 

Stockholdeb  : 

of  moneyed  corporation  or  banking  association,  limitation  of  action  against 394 

Stbuck  Jxjbt.    (See  Jury.) 

Submission  of  Gontrovebst  : 

how  made  ;  case  for^  etc 1279 

I>apers  to  be  filed  ;  controversy  thereupon  becomes  action 1280 

proceedings  on,  regulated ;  trial,  judgment,  etc 1281 

Subpceka: 

courts  of  record  may  issue 7 

from  N.  Y.  marine  court,  may  be  served  where. 888 

how  served  on  witness ;  fees  to  be  paid; 852 

Eenalty  for  disobedience  to 853 

ow  i&ued  and  served  in  hearing  before  arbitrator,  referee,  etc 854 

penalty  for  disobedience  to,  in  special  cases 855,  856 

issued  by  justice  of  the  peace,  excepted  from  certain  of  foregoing  provisions 859 

duces  tecum,  records  not  to  be  removed  by  virtue  of,  etc 866 

book  of  account,  production  of,  not  compellable  by 867 

to  produce  books  or  papers  of  corporation 868 

served  on  corporation  or  public  officer,  how  obeyed 869 

for  party  or  witness,  to  be  examined  before  trial,  etc 874 

disobedience  to  such,  how  punished 874 

for  witness  on  deposition,  by  consent,  f 879 

to  be  used  on  motion 885 

to  be  used  without  the  State 915-918 

penalties  for  disobedience  to  such 920 

(See  also  Witness.) 

Substituted  Sbbyice.    (See  Judgment  ;  Sebvice  ;  Summons.) 

Substitution  : 

of  one  officer  for  another,  in  special  proceeding 52,  68 

of  defendant  in  place  of  sheriff,  in  certain  actions  in  attachment  cases 710 

of  party,  does  not  invalidate  bond  or  undertaking 815 

of  indenmitors,  in  action  against  officer  for  levy,  etc,  when  and  how  made.  .1421-1427 
of  parties  on  appeal.    (See  Appeal.) 

Suffolk  County  : 

stenographer  for  supreme  court,  county  court,  etc.,  in 256,  257 

Summons  : 

delivery  of,  to  officer  for  service,  when  deemed  commencement  of  action. . . .  899,  400 

civil  action  in  court  of  record,  commenced  by 416 

requisites  of 417 
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Summons  —  Continued.  Sbotion. 

form  of 418 

complaint  or  notice,  when  to  accompany ;  consequence  of  failure 419,  420 

notice  of  no  personal  claim,  etc.,  when  to  accompany 423 

effect  of  serHce  of  such  notice 423 

voluntary  general  appearance  equivalent  to  personal  service  of 424 

service  of,  who  may  make ;  sheriff's  duty,  etc 425 

personal  service  on  natural  person,  how  made 426-429 

service  on  person  designated  to  receive  same 430 

personal  service  on  domestic  corporation 431 

foreign        •  do 432 

process,  etc.,  to  commence  special  proceeding,  served  like 433 

proof  of  service  of,  how  made 434 

mode  of  service,  where  defendant  not  found,  or  evades,  etc. 485,  436 

filing  of  papers  on  such  service ;  proof  of  service 437 

service  by 'publication,  and  without  the  State 488-448,  445 

proof  of  such  service 444 

unknown  defendant,  or  defendant  whose  name  is  unknown,  how  desig^ted  in  . . .  451 

supplemental,  to  issue  to  parties  brought  in ;  its  service,  etc 458 

order  of  arrest  may  accompany 558 

injunction  order  may  accompany 608 

warrant  of  attachment  may  be  issued  before  service  of 638 

service  of,  after  issuing  warrant  of  attachment 638 

supplemental,  may  issue,  on  bringing  in  successor  of  deceased  party 760 

rules  as  to  service  of  papers,  generally,  do  not  apply  to 803 

dismissal  of  complaint  for  neglect  to  serve 821 

to  be  filed  ii^ithin  ten  days  after  service 824 

Sunday  : 

courts  not  to  sit  on,  except,  etc 6 

arrest  od,  when  allowed 6 

commitment  and  discharge  of  prisoner  on,  nfhen  allowed 6 

when  excluded  in  computing  time 788 

SuFBBioB  City  Coukts  : 

chief-iudges  are  members  of  convention  to  make  general  rules  of  practice 17 

may  direct  clerk  to  destroy  certain  papers 21 

judges  of,  may  perform  duties  of  justice  of  supreme  court  at  chambers 241 

ffeneral  jurisdiction  of 263 

jurisdiction  as  to  domestic  corporations,  etc.,  how  determined 264 

where  there  are  two  or  more  defendants 265 

presumed ;  want  of  jurisdiction,  matter  of  defence 266 

etc.,  when  co-extensive  with  that  of  supreme  court 267 

judge  of,  has  powers,  etc.,  of  justice  of  supreme  court 267,  268 

actions,  etc.,  may  be  removed  into  supreme  court,  to  change  place  of  trial 269,  270 

appeal  from  order  of  removal 271 

order  to  stay  proceedings,  in  order  to  procure  removal 272 

removal  of  action  to  supreme  court,  when  judges  of  dty  court  cannot  act 273 

from  supreme  court  to  dty  court  by  consent 274 

duty  of  clerks,  when  removal  from  one  court  to  another  is  made 275 

removal  not  to  invalidate  former  proceedings,  etc. ;  surrender  by  bail,  etc 276 

when  county  judge  may  make  order  in 277 

may  send  process  to  any  county,  when 278 

proceedings  commenced  before  one  judge  of,  may  be  continued  before  another. 26,  279 

appointment  of  terms,  etc 280 

general  terms,  by  whom  held ;  cause  when  reheard,  etc 281 

special  and  trial  terms,  by  whom  held 282 

new  records,  etc.,  in  place  of  those  mutilated  or  injured 283 

clerks  and  deputies ;  appointment,  removal,  powers,  etc ', 284,  285 

may  appoint  receiver  in  certain  cases 713 

power  of ,  as  to  transfer  of  money,  etc,  in  court 748 

judge  of,  may  order  discharge  of  witness  from  arrest 863 

provisions  for  appeal  to  general  term  of,  same  as  in  supreme  court.    (See  Sufremb 

COUBT.) 

clerks  of,  general  duties  of.    (See  Glbbk  ;  County  Clbbk.) 

SuPSRiOK  Court  op  Buffalo.    (See  Buffalo,  Superior  Court  of.) 

Superior  Court  of  the  City  of  New-York.    (See  New- York,  Supbbiob  Court, 
etc.) 
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SUFBBSBDBAS :  SECTION. 

as  to  defendant  in  actual  castody,  when  ordered 672 

SuPEBYisoBS*  Board  op  : 

to  pay  for  printing  calendars  of  certain  courts • 20 

to  provide  rooms,  furniture,  ete.,  for  courts  of  record 31 

for  payment  of  court  stenographers ; 88 

to  appoint  physician  to  county  jail 126 

in  certain  counties,  to  provide  stenographer  for  county  court .' 858 

SUFFLEICBNTAL : 

pleading.    (See  Plbadikg.) 
summons.    (See  Summons.) 

SiTFRBMB  Court  : 

is  a  court  of  record ; 2 

may  direct  county  clerk  to  destroy  certain  papers 21 

seal  kept  by  county  clerk,  to  be  the  seal  of. 27 

general  term  to  examine  applicants  for  admission  to  practice 56 

may  suspend  or  remove  attorney 67 

attendants  upon  sittings  of 93,  95,    242 

general  jurisdiction  of 217 

judicial  departments ;  general  terms 219 

general  term  justices,  designation,  term  of  office,  vacancies,  etc 219-224 

general  term  justice,  may  act  without  his  department; 224 

times  and  places  of  holding  general  terms,  how  appointed 225-227 

associate  justice,  when  to  preside  at  general  term 228 

disability  of  general  term  justices .' 229,    231 

general  term  may  be  held  by  two  justices 280 

re-argument  ordered,  if  two  justices  do  not  concur 230 

times  and  places  for  holding  special  terms,  circuit  courts  and  oyer.and  terminer .  232,    288 

publication  of  appointments  of  such  terms 288 

governor  may  appoint  extraordinary  teims  of 234 

general  powers  and  duties  of  justices  of 235 

judges  of  other  courts  in  New-York  may  be  designated  to  hold  terms  of 286 

failure  of  a  term,  governor  how  to  prevent ,' . .     237 

adjournment  of  special  term  to  judge's  chambers ;  trials  thereat 239 

judges  of  superior  court  of  Buffalo  may  make  orders  in 240 

powers  of 'justices  at  chambers,  who  may  exercise 241 

officers  required  to  attend  general  terms 242 

duty  of  sheriff,  as  to  rooms,  etc.,  for  ^ner^  term 242 

fees  of  clerk  and  other  officers  attending  general  term,  how  paid 243 

reporter  of,  how  styled „ 244 

term  of  office ;  how  appointed  and  removed 245-247 

papers  and  opinions  to  be  furnished  to 248 

duties  of  ;  no  salary  to  be  paid  to 249 

publication  and  price  of  supreme  court  reports 249,    250 

stenographers  for,  in  first,  district 251-253 

in  counties  of  second  district 254-257 

in  the  other  districta 258-261 

salaries  of  the  latter,  how  paid 259 

temporary  stenographer  for ;  his  expenses,  etc.,  how  paid 261,    262 

removal  of  cause  to  and  from  superior  city  court.    (See  Supbriob  City  Goubtb.) 

may  remove  action  from  N.  T.  marine  court  to  itself 819 

county  court  to  itself ;  effect,  etc 842,    343 

justice  may  make  orders  in  county  court. 354 

injunction  against  State  officer,  issued  by,  at  general  term  only 605 

may  appoint  receiver  in  certain  cases 713 

may  direct  transfer  of  money  in  court,  etc.,  to  guardian,  etc 747 

motions  in,  where  to  be  heard 769 

justice  of,  may  order  discharge  of  witness  arrested 862 

issue  subpcena  for  witness  on  deposition  to  be  used  without  the 

State..: : 915,    917 

provisions  as  to  place  of  trial  apply  only  to 991 

Judge  may  order  additional  jurors  to  be  drawn  for  circuit  or  oyer  and  terminer. . .   1056 

action  on  undertaking  on  appeal  to,  when  not  to  be  brought 1309 

may  order  levy  discharged  when  judgment  appealed  from 1810 

may  limit  amount  of  security  on  appesd  in  certain  cases 1312 

papers  to  be  transmitted  on  appeal  to  or  from 1815 
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appeal  to,  from  judgment  of  inferior  court 1340 

limitation  of  time  for  sucli  appeal ;  Becurity  thereupon 1341 

appeal  to,  from  order  of  inferior  court 1342 

limitation  of  time  for  such  appeal ;  stay  of  procee<UngS|  how  granted 1343 

appeal  to,  from  inferior  court,  now  and  where  heard,  etc 1344 

judgment  or  order  on  such  appeal,  where  entered,  etc 1345 

appeal  to  general  term  of,  from  final  judgment,  or  order,  in  action 1346-1348 

from  interlocutory  judgment 1340 

from  final  judgment  rendered  after  interlocutory  judg- 
ment affirmed,  or  new  trial  denied 1350 

appeal  to  general  term  of,  limitation  of  time  for 1351 

stay  of  proceedings  upon 1351,  1352 

papers  upon  whidi,  heard 1358 

judgment-roll  on  affirmance 1354 

where  to  be  heard,  judgment  where  entered 1855 

from  order  in  special  proceeding.    (Bee  Special  Pro- 
ceeding.) 

UURETT: 

to  undertaking  or  bond,  when  one  is  sufficient 811 

must  justify 812 

when  seveial  may  justify,  in  smaller  amounts   818 

(See  also  Bail  ;  Bond  for  Jail  Liberties  ;  Undbrtakino.) 

SORFRifiB: 

relief  from  judgment,  etc.,  obtained  by 724 

Surrender.    (See  Bail  ;  Bond  for  Jail  Libertiss.) 

SxTRROOATE.    (See  Surrogates'  Courts.) 

Surrogates'  Ck)URT8: 

are  courts  not  of  record 3 

seal  of  surrogates  to  be  seal  of t 27 

certain  appeals  from,  have  preference  on  calendar,  when 791 

surrogate  and  clerk  must  search  files  and  certify  transcripts 961 

petition  must  be  made  to,  for  leave  to  issue  execution  after  death  of  judgment 

debtor 1881 

T. 

Talesmen.    (See  Trial  Jurors.) 

Tender: 

in  what  actions  allowed ;  when  to  be  made 781 

amount  must  be  paid  into  court 782 

efibct  of,  oncosts  and  interest 783 

amount  of,  when  deducted  from  recovery 784 

Terms  of  Courts.    (See  the  titles  of  the  several  courts.) 

Teste: 

of  writs  and  process,  form  of 28 

mistake  or  omission  in,  does  not  invalidate  process 24 

Time: 

for  deciding  motion,  relating  to  provisional  remedy 720 

of  notice  of  motion ', 780 

enlargement  of,  in  legal  proceedings 781 

affidavit,  or  copy,  to  he  served  with  copy  of  order  enlarging 782 

relief  after  expiration  of 783 

cannot  be  extended,  when 784 

for  appeal  and  certain  motion,  when  extended 785 

of  publication  of  certain  orders,  in  action  for  benefit  of  creditors 786 

of  legal  notice,  how  computed 787 

how  computed,  in  general 788 

Title: 

of  bona  fide  purchaser  of  personal  property,  before  levy  of  execution,  not  affected 

thereby »..  1409 

to  real  property,  sold  on  execution,  not  divested  until  deed  g^ven 1440 
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copies  of  papers  filed  with,  or  record  kept  by,  is  evidence 934 

jury  list  to  be  filed  in  office  of 1037 

Tbansobift  of  Judoment.    (See  Gomrrr  Clsbk  ;  Judgmeitt.) 

Trial: 

notice  of,  for  adjoomed  term 84 

elsewhere  than  at  ooort-honse,  stipulation  for 87 

of  issue  of  fact  commenced,  may  be  continued  beyond  term 45 

appeal  to  court  of  appeals,  from  order  mnting  or  refusing  new 190,    191 

judgment  of  court  of  appeals  on  appeal  from  order  granting  new 194 

place  of,  of  actions  in  certain  courts,  supreme  court  may  change 218 

of  issues  of  fact.    (See  Issub  of  Fact.) 
of  issue  of  law.    (See  Issue  of  Law.) 

party  serving  notice  may  bring  on  cause  for   980 

party  bringing  on  cause  for,  must  furnish  court  with  copies  of  papers 981 

what  actions  to  be  tried  where  subject  of  action,  etc.,  situated 982 

must  be  tried  where  cause  of  action  arose 983 

place  of.  in  other  actions 984 

may  be  nad  in  county  designated  in  complaint,  unless  place  is  changed 985 

demand  by  defendant  that  place  of,  be  changed  to  proper  county 986 

when  defendant  may  move  to  change  place  of,  to  proper  county 986 

change  of  place  of,  when  court  may  order     987 

effect  of,  as  to  subsequent  proceedings 988,    989 

effect  of  reversal  of  order  for. 989 

provisions  as  to  place  of,  apply  only  to  supreme  court 991 

exceptions  on.    (See  Exception.) 

by  a  jury,  regarded  as  continuing  until  verdict  is  rendered,  for  certain  purposes  . .     992 

new,  how  case  to  be  made  and  settled  on  motion  for 997 

case  not  necessary  on  motion  for,  on  minutes  of  judge,  etc 998 

motion  for,  on  minutes  of  judge,  when  and  how  made 999 

on  exceptions,  may  be  heard  in  first  instance  at  general  term. . .  1000 
after  interlocutory  judgment  may  be  made  on  exceptions  at  gen- 
eral term 1001 

when  to  be  made  at  special  term 1002 

provisions  as  to  review  of  trial  by  jury,  extend  to  trial,  by  a  jury,  of  specific 

questions  of  fact,  etc 1003 

may  be  granted  as  to  some  questions  tried,  and  refused  as  to  others,  when. .  1003 

motion  £>r,  where  to  be  made  in  particular  case 1008 

after  hearing  before  referee,  where  to  be  made 1002,  1004 

may  be  made  after  final  judgment 1005 

does  not  effect  stay  of  pro^edings  on  judgment,  unless  order 

therefor  is  made 1005 

not  prejudiced  by  exceptions  taken,  etc 1006 

must  be  by  court  when  jury  trial  waived,  unless  reference  ordered 1008 

by  jury,  how  waived 1009 

by  court,  decision,  when  to  be  filed ;  consequence  of  failure 1010 

by  a  referee.    (See  Refebee.) 

of  a  demurrer,  decision  or  report  on 1021 

of  whole  issue  of  fact,  decision  or  report  on 1022 

parties  may  require  court  or  referee  to  determine  particular  questions  on 1023 

by  court  or  referee  of  whole  issue  of  fact,  judgment,  how  taken  after 1228 

of  submission  of  controversy  without  action 1281 

as  to  formation,  etc.,  of  jury  on.    (See  Jxtby.) 
by  sheriff's  jury.    (See  Sheriff's  Juby.) 

Trial  Jurors,  ezceft  in  New-Tore  and  Kings  Counties  : 

qualifications  of 1027 

provision  concerning  property  qualification  of 1028 

certain  public  officers  disqualined  to  serve  as 1029 

who  are  entitled  to  claim  exemption  from  service  as 1080 

evidence  of  exemption  in  certain  cases 1081 

when  juror  to  be  discharged  from  serving  as 1082 

excused  from  serving .^.   ...  1088 

certain  provisions,  not  to  apply  to  New-York  and  Kings  counties 1084,  1062,  1078 

certain  town  officers  to  make  lists  of 1085 
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names  of,  to  be  taken  from  assesBment-roll 1036 

duplicate  lists  of,  to  be  made  and  filed 1037 

connty  derk  to  make  and  deposit  ballots  containing  names  of ^ 1038 

to  destroy  old  ballots 1039 

to  serve  three  years 1040 

wards  of  certain  cities  to  be  considered  towns,  etc 1041 

when  and  how  many  to  be  drawn  for  courts  of  record. . . .-. 1042 

notice  of  drawing,  how  given 1048,  1045 

certain  officers  required  to  attend  drawing  of 1044-1046 

if  officers  do  not  appear  at  drawing  of,  new  notice  must  be  given 1045 

mode  of  drawing :  minute  of  drawmg ;  list  to  b«»  delivered  to  sheriff. 1047 

sheriff  to  notify,  and  make  return 1048 

applicants  to  be  furnished  with  copies  of  list  of 1049 

names  of,  who  have  served,  to  be  kept  in  separate  box 1050 

names  of,  when  to  be  drawn  from  such  box 1051 

third  box  for  names  of,  to  be  kept ;  ballots,  etc 1052,  1053 

when  to  be  drawn  from  third  box,  and  how  notified 1054,  1055 

justice  of  supreme  court  may  order  additional,  drawn  for  future  term 1056 

proceedings  on  such  order ;  filing,  etc ^ 1057 

additional,  may  be  ordered  by  certain  courts,  during  sitting  of  term 1058 

how  such  additional  drawn  and  notified 1059 

may  be  ordered  to  attend  term  of  county  court,  etc.,  on  particular  day 1060 

fine  to  be  imposed  for  non-attendance  of 1072 

proceedings  on  fine  for  non-attendance  of 1072-1076 

when  court  may  discontinue  such  proceedings 1077 

talesmen,  how  procured  to  act  as 1171,  1172 

duty  of  talesmen,  etc ^ 1174 

venire  to  procure,  not  necessary 1191 

not  to  be  questioned  for  verdict 1192 

penalty  for  accepting  bribe,  etc 1193 

person  procuring,  to  accept  bribe 1194 

neglect  to  attend  as,  in  special  proceeding 1195 

notice  of  fine,  in  such  case,  to  be  given  to 1197 

return  of  such  fine  of,  how  made 1198 

such  fine,  how  collected  and  remitted  ....   1199 

in  the  superior  court  of  Buffalo,  special  provisions  relating  to.    (See  Bxtfvalo, 
Superior  Coubt  op.) 

(See  Jttrors;  Jury;  Jury  Trial.) 

Trial  Jurors  in  Kings  County: 

qualifications  of 1029,  1136 

who  may  claim  exemption  from  service  as 1127 

evidence  of  right  to  exemption  in  certain  cases ' 1128 

length  of  service  required ;  notice  to  attend  as 1129 

when  court  to  excuse  from  service ^ 1180 

commissioner,  clerk  of  court  must  certify  to,  as  to  attendance,  excuses,  etc,  of . . .  1131 

to  select ;  his  general  powers ;  assistants,  how  appointed « . .  1182 

to  receive  and  account  for  fees  and  fines,  etc 1183 

rooms  for,  and  expenses  of,  how  provided  for 1184 

list  of  jurors  to  be  f  undshed  to ;  selection  by ^ 1185 

to  publish  notice,  and  receive  evidence  of  exemption 1186 

list  of  jurors  to  be  prepared  and  filed  by 1137 

to  make  supplemental  lists,  and  file  transcripts,  etc 1188 

ballots  to  be  prepared  and  deposited  by 1188,  1139 

what  officers  to  attend  drawing ;  number  to  be  drawn 1140 

proceedings  preliminary  to  drawing 1141 

drawing,  how  conducted 1142 

certificate  to  be  made  by  commissioner,  and  judges  ;  sealing  of  boxes 1148 

subsequent  drawings,  how  conducted 1144 

proceedings,  when  first  box  exhausted 1145 

commissioner,  to  transmit  panel  to  sheriff;  sheriff  to  notify  jurors 1146 

days  for  whicn  they  are  to  be  notified ;  excusing,  etc 1147 

sheriff  to  make  return  of  notification  of 1148 

court  may  order  new  panel  of ;  new  panel  how  drawn  and  notified 1149 

to  be  drawn  in  certain  special  proceedings  before  county  judge  or  judge  of 

Brooklyn  city  court 1150 

compensation  to  judges  for  services  relating  to 1151 
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fine  for  non-attendance  of 1152 

may  be  compelled  to  eerve,  how 1153 

oommi88ioner,  to  notify  jurors  fined  to  appear ;  board  for  enforcement,  etc.,  of  fines.  1164 

to  ooUect  fines,  and  make  retom,  etc. ;  precept  for  fines 1165 

fines  not  collected  by  precept,  to  be  docketed  and  enforced  as 

judgments 1166 

certificate  of,  to  be  filed  to  discharge  lien 1167 

corruptly  omitting  name,  etc.,  guilty  of  felony 1158 

other  wilful  omission  of  duty  by,  is  a  misdemea,^or '. . . .  1169 

giving  false  information,  etc.,  to,  etc.,  declared  a  misdemeanor. . . .  1160 

to  make  report  and  pay  over  money 1162 

talesmen,  or  additional  jurors  may  be  ordered  to  form  a  jury 1171 

duty  of  talesmen,  etc.    (See  also  Juby.) 1174 

venire  to  procure,  not  necessary 1191 

not  to  be  questioned  for  verdict 1192 

penalty  for  accepting  bribe,  etc 1198 

person  procuring,  to  accept  bribe 1194 

neglect  to  attend  as,  in  special  proceeding 1195 

notice  of  fine,  in  such  a  case,  to  be  given  to .' 1197 

return  of  sudi  fine  of,  how  made 1198 

such  fine,  how  collected  and  remitted 1199 

(See  JuBORB ;  Jury  ;  Jury  Trial.) 

Trial  Jurors  in  the  City  A2n>  County'of  New- York  : 

qualifications  of 1029,  1079 

who  deemed  a  resident 1080 

who  may  claim  exemption,  from  service  as 1081 

evidence  of  right-  to  exemption,  in  certain  cases , 1082 

military  officers  to  deliver  list  to  commissioner  of  jurors 1088 

jury  year,  when  to  begin ;  length  of  jury  service 1084 

when  court  may  temporarily  excuse  from  attendance 1085 

for  what  causes  and  how  excused,  by  court,  in  other  cases 1086 

applying  to  be  excused,  must  produce  notice,  etc 1087 

service  in  a  court  not  of  recoiti,  when  an  excuse 1088 

clerk  of  court  to  make  return  as  to  attendance,  etc 1089 

to  be  selected  by  commissioner  of  jurors,  his  powers,  etc 1090 

general  powers  of  commissioner 1091 

public  officers  required  to  aid  him 1092 

expenses  of  his  office,  how  paid ;  rooms,  etc 1098 

lists  of,  to  be  prepared ;  notice;  exemptions  of,  to  be  decided  by  commissioner. . .  1094 

persons,  how  required  to  testify  as  to  liability  to  serve  as 1095 

lists  of,  to  be  returned  to  county  clerk ;  correction  of 1096 

ballots  ;  supplemental  lists,  etc 1097 

number  of,  to  be  drawn  for  each  court  of  record 1098 

when  to  be  drawn  ;  what  officers  to  attend 1099,  1101 

notice  of  drawing  of;  proceedings  on  drawing  ;  mode  of  drawing 110(X-1104 

if  term  consists  of  separate  parts,  how  drawn , 1104 

commissioner  to  issue  notice  to  drawn 1105 

to  be  notified  by  sherifE ;  return  of  sheriff 1106 

clerk  of  court  to  certify  as  to  mode  of  service 1107 

court  may  order  new  panel  drawn  during  term 1108 

to  be  fined  for  non-attendance  ;  remission  of  fine 1109 

may  be  arrested  and  compelled  to  serve 1110 

in  district  courts,  how  selected  and  punished  for  default 1111 

aherifTs  jury  to  be  selected  from  lists  of 1112 

proceedings  before  commissioner,  to  enforce  fines  of 1118 

t>oard  for  enforcement  of  jury  fines,  who  compose  it ;  proceedings  before,  etc.. . . .  1114 

general  powers  of  board  for  enforcement  of  jury  fines 1116 

ooimnis^oner  to  issue  warrant  to  collect  fines ;   powers  and  duties  of  sheriff 

thereon 1116 

file  certificate  of  uncollected  fine  with  county  clerk ;  effect  of 

such  filing 1117 

receive  fines ;  accounts  of,  etc 1118 

require  corporation  attorney  to  prosecute,  etc 1119 

physician  givine  false  certificate  to,  guilty  of  misdemeanor 1120 

persons  required  to  furnish  information  to  commissioner ;  penalty  for  refusing. . .  1121 

Dribery  of,  or  attempt  to  bribe  officers  declared  a  misdemeanor 1122 
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officers,  etc,  leceiving  bribe  guilty  of  a  mifldemeanor 1123 

concealing  offer  to  take  bribe,  guilty  of  misdemeanor 1124 

false  swearing  as  to,  etc.,  deemed  perjury 1125 

talesmen,  or  additional  jurors,  may  be  ordered  to  form  a  jury 1171 

duty  of  talesmen,  etc.    (See  also  Juby) 1174 

venire  to  procure,  not  necessary 1191 

not  to  be  questioned  for  verdict 1192 

penalty  for  accepting  bribe,  etc 1193 

person  procuring,  to  accept  bribe 1194 

neglect  to  attend  as,  in  special  proceeding 1195 

notice  of  fine,  in  such  case,  to  be  given  to 1197 

return  of  such  fine,  how  made 1198 

such  fine  how  collected  and  remitted 1199 

(See  Jtibobs  ;  Jury  ;  JxmT  Tbial.) 

Tbot: 

justices'  court  of.    (See  Justices'  Coubt.) 

wards  of,  considered  towns  as  regards  jury  lists 1042 

* 

Tbusteb: 

of  express  trust,  defined , 449 

may  sue  alone 449 

cannot  be  arrested,  except  for  personal  act 555 

money,  etc.,  in  court,  when  transferred  to 747 

powers  of,  in  relation  to  such  moneys,  etc 749 

death  of,  when  not  to  abate  action  brought  by 766 

reference  on^  appointment  of 827 

u. 

Undebtaking  : 

when  required  on  application  to  court  for  judgment  by  default 1216,  1217 

on  appeid  to  the  eourt  of  appeals.    (See  Ooubt  of  Appeals.) 

on  application  of  partners  for  release  of  partnership  property  levied  upon.  695, 696,  1414 

to  be  given  when  claimant  succeeds  in  claim  of  title  to  property  levied  upon 1419 

on  appeal,  generally.    (See  Appeal.) 

where  vessel  or  cargo  is  attached.    (See  Attachment  of  Pbopebtt.) 

in  legal  proceedings,  generally.    (See  Bond  ob  Undebtaking.) 

to  obtain  order  of  arrest.    (See  Abbest.) 

to  obtain  warrant  of  attachment ;  to  discharge  attachment.    (See  An^ACHXENT  OF 

Pbopbbty.) 
of  bail.    ^See  Bail.) 
to  obtain  injunction  order.    (See  Injunction.) 

United  States  : 

prisonersof  courts  of,  sheriff  to  receive  and  keep 188,    184 

records  of  courts  of,  how  proved 948 

records,  etc.,  of  department  of  government  of,  how  proved 944 

transcript  of  judgment  of  court  of,  may  be  filed  with  county  clerk,  and  Judgment 

docketed 1271 

military  pay,  bounty, arms,  equipments,  etc.,  of  person  in  service  of,  exempt  from 

execution 1898 

deposition  for  use  iix  courts  ol    (See  Deposition.) 

Unknown  Pebsons*. 

how  designated  in  summons 451 

Unsound  Mind.    (See  Idiots,  Lunatics,  etc.) 

Utica: 

wards  of,  considered  towns  in  respect  to  jury  lists 1041 

recorder's  court  of.    (See  Recobdebs'  Coubts.) 

V. 

Valuation  : 

of  attached  vessel    (See  Attaohiocnt  of  Pbopebtt.) 
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between  pleading  and  proof.    (See  Plbadino.) 589,    540 

between  Bammons  and  complaint,  when  immaterial 721 

Vkbdict  : 

may  be  received  on  Sunday 6 

defects  cured  by 721 

death  of  party  after,  not  to  stay  judgment 763 

in  action  for  a  wrong,  no  abatement  after 764 

not  to  be  rendered  against  party,  after  death 765 

motion  to  set  aside,  etc 999,  1000 

when  taken  subject  to  opinion  of  court 1185 

general  and  special,  definitions  of , 1186 

when  rendered -', 1187 

controlled  by  special  finding.   1188 

entry  of 1189 

motion  for  judgment  on  special 1288 

on  verdict  subject  to  opinion  of  court 1284 

(See  JuBT.) 

Vbripication  : 

of  complaint  demanding  alternative  judgment 486 

of  defence  not  involving  merits,  required 518 

of  pleading,  when  necessary 528 

effect  of 524 

how  and  by  whom  made 525 

form  of 526 

of  countercViim  merely 527 

of  pleading,  remedy  for  want  of,  or  defective 528 

of  answer,  defendant  when  not  excused  from 529 

VBB6BL: 

or  cargo,  proceedings  in  case  of  attachment  of.    (See  Attachment  of  Pbofbrtt.) 
when  record  of  bill  of  sale,  mortgage,  etc.,  of,  is  evidence 945 

VlLLAGB: 

charter,  ordinances,  etc.,  of,  how  proved 941 

w. 

Wabrast: 

of  attachment.    (See  ATTACHMEirr  of  Profebtt.) 

Wakrant  of  Ck>ionT]iEi7T.    (See  Coktbmpt  ;  Witnbsb.) 

when  action  for,  may  be  brought  in  superior  city  eourt 268 

damages  on  vacating  injunction  in  ejectment  or  dower,  include 617 

after  sale  of  real  property  on  execution.    (See  Sale  tinder  EIxeoution.) 

Westchester  County  : 

stenographer  for  supreme  court,  county  court,  etc.,  in 256,    257 

court  to  direct  additional  jurors  to  be  drawn,  instead  of  talesmen 1171 

Will: 

limitation  of  action  to  establish  ...T 882 

WrrNESB: 

punishment  of,  for  refusal  to  be  sworn  or  to  answer 8-14 

(See  also  Gontemft.) 

detention,  etc.,  of,  when  and  how  punishable 14 

before  sheriffs  jury,  attendance  and  examination  of 108 

fees,  how  taxed  and  paid 109 

not  to  be  excluded  on  account  of  interest 828 

when  party,  etc.,  cannot  be  examined  as 829 

when  husband  and  wife  not  competent  witnesses 880,  881 

conviction  for  crime  not  to  exclude .- 882 

clergymen,  etc.,  not  to  disclose  confessions 888 

physicians  not  to  disclose  professional  information 884 

attorneys,  etc.,  not  to  disclose  communications 835 

such  testimony  may  be  given,  when  patient  or  client  is  present  and  does  not  object  886 
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WiTKBSB  —  Continued.  Siotioh. 

when  not  excused  from  testifying 887 

testimon^r  ef  party  at  the  instance  of  adverse  party,  may  be  rebutted 838 

how  sworn 845-851 

may  be  examined  by  court  to  ascertain  capacity,  etc 850 

mode  of  serving  subpoena  on,  fees  to  be  paid 852 

disobeying  subpoena,  penalty  for 853 

in  special  cases,  penalty  for 855 

attachment  against  defaulting,  in  special  cases ' 855 

may  be  imprisoned  for  contumacy,  etc 856 

warrant  to  commit,  contents  and  execution  of 867,  858 

subpoenaed  before  justice  of  the  peace,  not  subject  to  certain  provisions. i 869 

exempt  from  arrest  while  obeying  subpoena,  order  or  judgment 860,,  865 

discharge  of,  frotn  arrest  in  violation  of  last  provision 861 

who  may  make  order  discharging  from  arrest 862 

arrested  while  obeying  subpoena,  etc.,  may  maintain  action 868, 864,  865 

objections  as  to  testimony  on  deposition,  may  be  taken  at  trial. 883.  911 

may  be  subpoenaed  to  attend  before  referee 1017 

deposition  and  examination  of,  without  the  State.    (See  DspOsmON.) 
deposition  and  examination  of,  before  trial.    (See  Deposition.) 
deposition  of,  to  be  used  without  the  State.    (See  Deposition.) 

(See  SuBPCENA.) 

Woman: 

arrest  of,  in  an  action,  when  allowed 558 

when  execution  against  person  of,  may  be  issued 1488 

Wbet: 

form  and  requisites  of ^. . .  22, 28,  24 

when  not  invalidated  by  want  of  seal,  or  a  wrong  seal,  or  mistake,  etc 24 

failure  or  adjournment  of  court 44 

of  inquiry,  on  failure  to  reply  to  counterclaim 615 

of  ne  exeat,  abolished 548 

of  injunction, aboUshed ; 602 

of  inquiry,  when  court  may  direct,  to  ascertain  damages,  etc 1215 

when  defendant  entitled  to  notice  of  execution  of  such 1219 

proceedings  on,  how  reviewed ^ 1232 

of  error,  abolished 1298 

TOKEBDEtB: 

dty  oonrt  of , la  a  court  of  record •.... 2 
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